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IN CONFORMITY WITH ACT XII. 1843, 



or 



1854 



WITH INDBXE8 TO NAMES OF PARTIES, AND THE CAUSES OF ACTION, AND 
PRINCIPAL POINTS TOUCHED UPON IN THE DECISIONS. 



CALCUTTA: 
THACKEE, SPINK, AND CO., 

ALSO 

THACKER AND CO, FORBES STREET, BOMBAY, 

AND 

W. THACKER AND CO., 87, NEWGATE STREET, LONDON. 

1855. 
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TO 

NAMES OF PARTIES. 



A. 

Page. 

Abdool Kabez, versus Sartuk Bagdee and others, ...:.. 222 

Aghoree Singh and others, versus Bishonath Singh and others, 139 441 

Alarukhee Begum, versus Rajah Joymungul Singh and others, 52 54 
Alarukhee Begum, (Musst.) versus Kajah Joymungul Singh and 

Government, ib. 
Anundnath and Gooroochurn Sundyal, versus Tarneechurn Pakrasee 

and others, 323 

Anundchunder Banerjea, versus Brindabun Dass and another, 525 

Ashgur Mirdha, versus Syfuddun Jemadar, 194 

Ashootosh Deb and others, versus Kishenpersaud Banerjea and 

others, 245 

Ashrufunnissa, (Musst) versus Buderunnissa and others, ,„... 495 

Ashootosh Deb and others, versus Goolzar Bebee and others, , 511 

B. 

Baboo Prannath Chowdree, versus Rooknee Begum and others, ,..•,. 1 

Baboo Ishwureepershad Singh and others, versus Burjun Sahoo, 26 

Baboo Issuree Nund Dutt J ha, versus Rajah Lilanund Singh, 45 

Baboo Gooman Bhunjun Singh and others, versus Maharaja Mohessur 

Buksh Singh and others, 49 

Baboo Hurnath Roy, versus Moheschunder Roy and others, 97 98 

Baboo Rameshwur Buksh Singh, versus Baboo Bissonauth Panday, ... 315 

Baboo Bishenlal and others, versus Bhoopnarain and others, 339 

Baboo Ishwureepershaud Singh and other*, versus Mohunt Gossain 

Gungaram Dass, 343 

Baboo Moteelal Seal, versus Ramnauth Chowdree and others, 405 

Baboo Choonee Lai and others, versus Sutbhama and others, 448 

Baboo Juggunanauth Singh and others, versus Chutterdharee Roy and 

others, 500 

Baboo Ramruttun Roy and others, versus Goordoss Roy, 514 518 

Baboo Goordoss Roy, versus Baboo Ramruttun Roy and others, ib. 

Baboo Pertab Singh Dookhur, versus Baboo Gungapersaud and 

others, 535 
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Babooram Dhopa, versus Nubokishen Banerjea and others, 386 

Bachoo Chowdree and another, versus Ramnarain Singh and others, 31 

Balgorinda, (Musst.) and others, versus Lai Buhadoor and others, ... 244 

Balkishen Dass, versus Bunmalee Pani, 341 

Barlow, Jenkins and Co., (Messrs.) versus Bisheshwur Boy and others, 156 

Bebee Edun, (Musst) versus Fuzloonnissa, ...... 406 

Bebee Tukee Shurub, versus Juggut Chunder Banerjea, 246 

Bebee Fatanee Chowdrane and others, versus Bebee Purankoonwur, 

and others, 236 

Beboo (Musst.) and others, versus Musst. Lai Koonwur and others, 28 30 

Beepur Dass Dey and others, versus Cazee Ashfaooddeen and others, 374 

Bharutchunder Mullick, versus Kilimohun Sircar, 509 

Bhagwanchunder Ghose and others, versus Girdhur Ghose, 431 

Bhyrobchunder Chuckerbuttee and others, versus Mahomed Amee- 

rooddeen Khan and others, 387 

Bissonauth Biswas and others, versus Anundomaye Dibea and others, 162 

Bisheshwur Mujoomdar and others, versus Nubokishen Mujoomdar, 377 

Bishonath Singh and others, versus Bukhoree Singh and others, 439 441 

Bishonath Singh and others, versus Aghoree Singh and others, ... ib. 

Bolakee Bebee, versus Nundlal Baboo and others, 351 

Brijonath Pershad, versus Musst Mootee Soondree and others, 36 

Briinath Mookerjea, versus Bishonath Kulleah, 100 

Bukhoree Singh and others, versus Bishonath Singh and others, 439 441 



Cheedam Mahtoon, versus Goberdhun Mahtoon and others, 107 

Chooa Misser, versus Bukshee Roy and others, 380 

Chundernauth Mookerjea, versus Mahanund Roy and others, 215 

Chundeechura Kansaree and others, versus Kalimohun Sircar, 509 

Chundermonee Debea, versus Munmoheenee Debea and others, , 466 

Collector of Midnapore, versus Raja Pirtheebullub Pall and others, 182 

Collector of Sarun, versus Ramlol and others, 249 

D. 

Debnath Roy, versus Eshennath Roy, 223 

Degumber Panda, versus Raja Leelauund Singh Bahadoor and another, 143 

Derbomoee (Musst) and others, versus Kishen Bhoomik, 487 

Deverinne, C, (Mr.,) versus Mr. John D. Campbell, 114 

Devaine, M., (Mr.,) versus Mr. M. S. Bell, 429 

Dhunmonee Dassea, versus Henry Russell and others, 270 

Dhunmonee Debea, versus W. N. Hedger and Doorgachurn Ba- 
nerjea and others, 449 

Doorgamonee Dassea, versus Rasmonee Dassea, 87 

Doorga Suhaee, versus Chummun Chowdree and others, 434 

Doorgapersaud, versus Ramdyal Misser, ...... 260 

Duryao Tewaree and Sheonarain Tewaree, versus Goopeenauth and 

others, 177 
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Dyalchand Mitter, versus Bindasoondree Dassee, 402 

E. 

Elias Marcus, versus Ramzan Sircar, 98 99 
Eh'as Marcus; versus Mohun Akhoond, «....» ib. 
Elias Marquis, versus Tarneechurn Pakrasee and others, 323 



Frith, Sandes and others, (Messrs.,) versus Moonshee Khilafut Hossein 

and others, 171 

Frith and Sandes, (Messrs.,) versus Moonshee Lutafut Hossein and 

others, 176 

G. 

Gaitree Debeah, versus Ejshore La], 453 

Gibson, A., (Mr.,) versus Mr. H. Inglis, 90 

Gobindmohun Bose and another, versus Roy Bykantnath Chowdree and 

others, 113 

Gokoolchunder Paulit and others, versus Umbeeka Chowdrain and 

others, 165 

Gokoolchunder and others, versus Imdad Alee, 378 

Gokoolchunder and others, versus Imdad Alee, ib. 

Gokooldass Byragee, versus Raja Burdakaunth Roy and others, 497 

Gokooldass Byragee and others, versus Raja Burdakaunth Roy and 

others, 498 

Gopal Chunder Mookerjee and others, versus Ranee Roop Coomaree, 158 

Gopalkishen Soor, versus Kaderbuksh and others, ...... 212 

Gopeechunder Chuckerbuttee versus Rajchunder Roy and others, 524 

Gorachand Jogee and others, versus Rajnarain Babooee and others, 239 

Gorachand Gosain and others, versus Sreemotee Debea and others, 458 

Gooroodass Baboo, versus Mudunmohun Mullick, 485 

Gungadass Sein, versus Shibdass Sein, 533 

Goureechundernarain Chowdree and others, versus Ranee Kattyanee 

and others,' 1 80 

Gourmegha Singh and others, versus Rughoodhur Singh and another, 51 

Government, petitioner, 425 

Government, versus Musst. Lai Koonwur and others, 23 30 

Gungagobind and others, versus Musst. Nemoo Bohoo, 240 

H. 

Hajee Syed Bahadoor Alee, versus Government, 426 

Hajree Begum and others, versus Gossain Kesopooree, 141 

Henry Rowe, (Mr.,) versus Kasseenath Mullick and others, 331 

Hunnooman Singh, versus Achumbeet Roy and others, 499 

Hurchunder Chatterjea, versus Cazee Ashfaooddeen and others, 374 

Hurrishchunder Mookerjea, versus Bootaee Singh, 20 
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Page. 

Hurrishcbunder Bose, versus Nilmonee Biswas and others, 89 

Hurripersaud Chatterjee and others, versus Mudhoo Mundle and 

others, 225 

Hurripersaud Chatterjee and others, versus Ramgopaul and others, ... 227 

Hurnauth Singh and others, versus Raol Singh, 421 424 

Hurnauth Singh and others, versus Sumbhul Singh, ib. 

Huruk Cbund Boolka, versus Raja Nilauund Singh, ,.,... 95 

I. 

Imamun Khanum, (Musst) and others, versus Mullick Kliadim Alee 

and others, 219 

Ishenchunder, versus Chunder Kanth Roy and others, 404 

J. 

Jankeeram and others, versus Bulwunt Roy and others, 399 

James and Joseph Hill, (Messrs.) versus Bootaee Singh, 20 

Joogul Joogee, versus Aubid Alee and others, 193 

Joogulkishore and others, versus Sufder Alee and others, 445 

Jones, D. (Mr.) and others, versus Umbeeka Churn Biswas and 

others, <■ 145 

Jowahir Lai and Nowal Roy, versus Hurnundun Lol Sahoo and 

others, 129 

Joykishen Mookerjee and another, versus Hurrish Chunder Mooker- 

jee and others, 169 

Joynarain Ghose, versus Hureeprea Debea and others, 486 

Joysoonderee Debea, versus Muheshwuree Debea, 207 

Juggut Roy, versus Raja Sahib Perhlad Sein, 274 

Juswunt Koonwur, (Musst.) versus Musst. Numboo Bechoo, ...... 392 

K. 

Kalabuttee (Musst.) and others, versus Raja Ramkoonwur and others, 139 

Kalachand Bhuttacharjea and others, versus Doorgamonee and others, 259 

Kaleechurn Ghose, versus Modhosoodun Jana, 61 51 

Kaleechurn Ghose, versus Ramdolall Jana, ib. 

Kalee Chunder Lahoree, versus Prosunno Koomar Tagore, 268 

Kaleekoomar Pal and others, versus Shamsoonder Pal and others, ... 120 

Kaleekoomar Mookerj ea, versus Beeprochurn Chuckerbuttee, 38 1 

Kaleekoomar Gope, versus Goluckchunder Roy, 385 

Kaleenauth Banerjea and others, versus Musst Hursoonderee, 213 

Kaleepersaud Bhuttacharj, versus Bunseedhur Pal, 242 

Kasheenauth Sircar and others, versus Mr. Robert Savi, 197 

Khondkar Mahomed Uzeez-ul -Islam, versus Uzeemutoonissa Bebee,.., 41 

Khajah Abdool Gunee and others, versus Sheikh Ashruff and others, 84 
Khajeh Talib Alee Khan and others, versus Maharaja Heetnarain 

Singh JBahadoor, 277 279 

Kishen Mundle Sontal, versus Poorun Debea and others, 349 

Koonjoy Sutbhama, (Musst.,) versus Baboo Sheopersun Singh, 281 
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Kuntoo Singh, verms Bhugwunt Roy, 55 

Kundurp Huzaree and others, versus Mohunt Gour Suhoye Pooree,... 133 

Kunnukmun Woojain, versus Musst. Leeloo and others, 161 

Koonjbeharee Sookul, versus Kishenkishore Shome, 601 

Kunwal Conwar (Musst.) and others, versus Rampersaud Doss, ... 15 

L. 

Laughlin, T: B» O. (Mr.) versus George Field, 92 

Lanoonrrissa {Musst.) and others, versus Hosseinooddeen Chowdree,... 538 

Lenaine, A. versus S. Abreu, 492 

Luckheenarain Majoomdar and others, versus Rajender Mohun Tha- 

koor, after his demise Musst. Suroda Soondree Debea, 101 

Luckheenath Surmah, versus Gopal Surmah Thakoor, •..4.* 112 

Luckheenarain Bose, versus Heera Rambullub, ...*.* 190 

Luteefun (Musst.) and others, versus Musst. Zoohoorun, 137 

M. 

Mahanund Roy Chowdree, versus Mr. R. Watson and others, 230 

Maharajah Dheraj Mahtabchunder Roy, versus Goordass Baboo and 

others, 127 

Mahomed Akbur Chowdree and others, versus Tumeezoodeen, 191 192 

Mahomed Akbur Chowdree and others, versus Ruqumooddeen, ...... ib. 

Mahomed Wasil, versus Hossein Alee, 195 

Maharajah Puddolabh Deo, versus Sheokishen Banerjea and others,... 131 
Maharaja Dheeraj Muhtabchaund, versus Syud Hossein Alee and 

others, 226 

Maharaja Moheshwurbuksh Singh, versus Baboo Bishonauth Panday, 308 x 

Mahadeo Singh, versus Mitterjeet Singh, 407 

Madhobee Dassee and others, (Musst) versus Gourmohun Ghose, ... 494 
Mahomed Bakur Chowdree, after his demise Musst UUana Bebee, 

versus Dataram, 526 

Mahomed Bakur Chowdree, after his demise Musst UUana Bebee, 

versus Ramjoy and others, 528 

Meelun Singh, versus Musst Muckhun, 106 

Meherchand Nouluka, versus Degumber Mitter, 255 

Modhosoodun Patnaik and others, versus Bhugee Sawunt, 119 

Mohun Poratee, versus Ishwur Chunder Bose, 350 

Mahun Singh, versus Chonee, 461 

Mooktakeshee Debea Chowdrain, (Musst) versus Mr. R. Watson and 

others, 230 

Moonshee Golam Sufdur, versus Zeboonissa Bebee, 122 

Muthooranath Shah and others, 135 

Mohunlal Dass and others, versus the Collector of Midnapore, 420 

Munnoo Koer, (Musst.) versus Kenoo Shah, 208 

Muddun Mohun Jowardar, versus Kishen Kishore Jowardar and others, 72 

Muhtaboo, (Musst) versus Guneshloll and others, ...... 350 

Muheshwur Koonwur, (Musst) versus Chutterdharee Singh and others, 500 

Muddumnohuu Banerjea, versus Gourdass Banerjea and others, 519 
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Neemchand, versus Bunshee Singh and another, 477 

Kobinchunder Mookerjea and others, versus Nobkishen and others, ... 475 

Nubokishen Roy and others, versus Gourchunder Dass and others, ... 266 

Nubokishen Roy and others, versus Musst. Tarnee and others, ib. 

Nubokoomar Nundee Chowdree and others, versus Rekhrajgeer Gos- 

sein and another, 393 

Nundlal Baboo and another, versus Bolakee Bebee and others, 351 

Nubkishen Bboonea and others, versus Gourmohun Gosain, 125 

O. 

OXoughlin, T. B. (Mr.) versus Mr. G. Field, 187 

Oomadhur Bhutt and others, versus Sheikh Ahmedoollah, 137 

Omer Alee and another, versus Musst Bebee Jan, 459 

P. 

Parbuttee Sunkur Mujoomdar and others, versus Ramkishore Roy, ... 285 

Persaud Sahoo and another, versus Hybut Alee and others, 96 

Phagoona Nayee and others, vetsus Menye Matha and others, 465 

Prankishen Pal Chowdree, versus Ramgobind alias Kishengobind, 155 

Prosunnomoee Debea, versus Moonshee Ameerooddeen, 241 

Prosunnokoomar Thakoor, versus Rajender Roy Chowdree and others, 405 

Purson Raot and others, versus Runglal and others, 228 

R. 

Radhamonee Dassea, (Musst.) versus Dusruttunker Doss and others, 400 

Raja Byjnathnarain Singh, versus Mr. Walter Landale, 109 

Raja Byjnauthnarain Singh, versus Raja Teknarain Singh and others, 147 

Raja Pokhraj Singh, versus Raja Bhoop Singh, 267 

Raja Roodernarain Roy, versus Raja Kishen Indernarain Roy and 

others, 286 

Rajiblochun Roy, versus Kurari Bebee and others, 153 

Rajkoomar Singh and another, versus Ramlal and another, 253 

Rajkishore Sein, versus Kishenkishore Newgee and others, 280 

Rajnarain Bagchee, versus Nundkoomar Chand, 117 

Ranee Bermomoi Debea, (Musst.) versus Gobind Chunder Lahoree, 124 

Ramruttun Roy, versus Gopeenath Roy, 103 

Ramkinkur Sircar, ...... 134 

Ramchurn Mujoomdar, versus Mr. R. B. Caves, 164 

Ramruttun Roy, versus Gereeschunder Chatterjea, 205 

Ramunee Debea, (Musst.) versus Gourchurn Banerjea and others, 224 

Ramnursing Dutt, versus the Collector of Tipperah and others, 234 

Ramchunder Dutt, versus Chunderkaunth Roy and others, 345 

Rampersaud, versus Gunessee Lai, 348 

Ramdhun Mookerjea, versus Chundermohun Singh Baboo and others, 398 

Ramrucha Singh and others, versus Mohunt Budul Dass and others, 443 
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Ramrutton Roy, versus Tripoora Soonderee and others, 491 

Rammohun Myhtee, versus Ramchurn Banerjea, 504 

Roque Mariano Dosanjos Anjos, versus Ammdmonee and others, 214 

Roychund Shah, versus Ramjoy Ghosal and others, 235 

Rasmonee Dassea, (Musst) versus Ramruttun Roy and others, 389 

Roy Kousul Singh, versus Meer Abdoolla, 433 

Rubundeb Singh, versus Baboo Brijoo Singh, 478 

S. 

Sheikh Fuzl Alee and others, versus Sheikh Imambuksh, 189 

Sheikh Mujeebuddeen, versus Sheikh Mahomed Kubeer and others, 262 

Sheikh Basheer and others, versus Mohesh Chunder Roy and others, 347 

Sheikh Neezamooddeen Cazee, versus Sheikh Ruho, 481 

Shah Aamed Alee, versus Bakur Alee and another, 437 

Sheikh Khodabuksh and another, versus Mahomed Tuckee and others, 463 

Sheikh Hafiz Alee, versus Syed Shumsooddeen Hossein, 485 

Sheikh Illah Buksh, versus Mr. P. Jackson and another, 521 

Sheotuhul Singh, versus Mitterjeet Singh and others, 407 

Sookmonee and others, versus Munee Bebee and others, 333 

Soonder Pakrah, versus Ramtunoo Pall, ...... 211 

Sreekishen Deb, versus Syed Bukt Mojoomdar and others, 489 

Sreerampal, versus Kalimohun Sircar, 509 

Suduseeb Chuckerbuttee, versus Rajkoomar Paurey, 132 

Simon Thaddeus, versus Sheikh Hossein Buksh, 209 

Sumbhoo Chunder Chowdree, after his demise, Hurrishchunder Chow- 
dree, versus Tarnikaunth Lahoree and others, 316 

Sumrun Misser and others, versus Morlee Ram, 336 

Syed Gholam Nuzzuff and others, versus Ameerun, 95 

Syed Ameer Alee, versus Baboo Bishen Singh, 221 

Syed Mahomed Reza, versus Syed Enayet Hossein, ...... 479 

Syed Dad Alee and others, versus Moonshee Mahomed Mozuffer, ... 344 

T. 

Tameechurn Pakrasee and others, versus Mr. Elias Marquis and 

others, 323 

Teeluknath Jha and others, versus Sheebchunder Chowdree and 

others, 108 

Teeka Singh, versus Phoolchand, 529 

Teyklal, versus Runglal, 464 

U. 

Uzeerautoonissa Bebee, versus Khondkar Mahomed Uzeez-ul-Islam, 41 

^Jmmernarain, versus Durpnarain Singh and others, 216 

V. 

Verploegh, A. Mr., versus Baneemadhub Banerjea and others, 399 
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INDEX 



TO 

THE CAUSES OF ACTION AND THE PRINCIPAL POINTS 
TOUCHED UPON. 



A. 

ABWAB. 

See Dustoorat 

ACT IV. of 1840. 

Held, in a suit to recover possession of land, that the evidence 
showed that the defendants were in possession when the case 
under Act IV. of 1840 was- instituted, under a pottah from 
the plaintiff's representative. Decision of the lower court 
reversed, 171, 173 

ACT XIX. of 1853. 

A Q?!j£? tion for tne examination of the defendant under Act 
XIX. of 1858 refused, he not being shown to have any personal 
knowledge of the case, c ... ^ l65 

ACT XHI. of 1848. 

See Limitation, No. 8. 
ACT TV. of 1850. 

See Appeal, No. 6. 

ACT XXIX. of 1841. . 
See Appeal, No. 9. 

ACT XEL of 1848. 



1. Case remanded, the decision of the lower appellate court being 
insufficient under Act XII. of 1843, ...„/7T. 

2. Case remanded, the investigation of the judge beto insufficient 
an* decision not written agreeably* Act XXI. of 1843, ...... 

ACTION. 

See Remand, No. 4. 



132 

445 
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ACTION, BAR TO. 

1. Suit dismissed by a judge without investigation into its merits 
does not bar the institution of a new suit, on the same cause of 
action between the same parties, 526, 528 

2. A suit brought by 13 persons against 26 barbers, to compel 

them to shave them, dismissed as incapable of execution, 465 

See Jaidad. 

ACTION FOR DAMAGES., 
See Damages, passim. 

ADOPTION. 

See Solanama, No. 2. 

ADVERSE TITLE. 

See Third Party, No. 1. 

ALLUVION. 

1. Held that land said to have formed an entire mouza, which was 
washed away in lots is, on re-forming, to be considered an incre- 
ment to whatever estate it may be attached, 49 

2. Remand on application for special appeal, for further inquiry 
regarding the identity of the land in dispute, and the local usage 
and custom of the district taking effect under Regulation XI. of 
1825, 129 

ANCESTRAL PROPERTY. 

See Hindoo Widow, Alienation by a. 

AMEEN. 

An occasional ameen under Section LIV., Regulation XXIII. 
of 1814, cannot be employed in investigating the capability of 
land to bear rent with a view to assessment. 

Notb. — See precedent of Suroop Chunder Paul's case, page 309, 
Sudder Decision for 1851, 122 

See Suit, Party to, No. 1. 
„ Evidence, No. 2. 
„ Local Inquiry. 

APPEAL. 

1. A regular appeal will not lie merely as to the meaning of a 
decree, ^ 20 

2. An appellant inadvertently omitted the name of one of the res- 

S indents in the notice of appeal, but inserted it in the moujibal. 
eld that the judge should nave allowed him to file a petition 
praying to have notice duly served on the respondent, 113 

3. Claim for the value of grain misappropriated bv the defendant 
dismissed, the account on which the claim was founded having 
been preferred several years after the alleged misappropriation, 
and there being no evidence to show that the spoliation had 

been complained of at the time, 147 

4. A defendant in appeal omitted to make a respondent of an — 
other defendant in the case, from whom the plaintiff derived his 
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title, but who had made no defence in the lower court. Held that 

the appeal was properly rejected, 194 

5. A defendant is not competent to appeal from a decision not 
prejudical to him, 224 

6. Held that by Section I., Act IV. of 1850, the power of grant- 
ing an extension of time for the admission of an appeal has been 
expressly modified. Application for return of stamp duty 
rejected, 277, 279 

7. Held that the defendant was competent to appeal, the state* 
ment in the razeenama being false and prejudicial to him, as 
preventing his recovery of costs, 341 

8. Case remanded for the lower appellate court to proceed with 

the appeal, as regarded the party made a respondent, 406 

9. Defendant or respondent is not entitled to appeal against the 
order of a lower court refusing to strike a case off the file under 

Act XXIX. of 1841, for default, 434 

10. Government, although not a parly in the case, was called to 
appeal in a matter connected with the stamp law, 425 

11. Parties though not appearing in the court of first instance, are 
entitled to be heard in appeal on the record, 477 

See Practice, No. 7. 
„ Stamps, No. 2. 
„ Practice as to Appeal. 

APPEAL, PARTIES TO. 

1. Case remanded, the lower appellate court having erroneously 
rejected the appeal before it tor defect of parties, 485 

2. Decision of the lower court reversed, and case remanded to 

the judge with orders to try it on its merits, 486 

APPEAL, SPECIAL. 

1. A special appeal will lie from the decision of a judge in a case 
of application to sue as pauper, only on those points on which a 
special appeal can be preferred, 133 

2. Decision of the lower court upheld, the remark of the judge as 
to the probability that the bond was a forgery, not being a 
sufficient ground of special appeal, 461 

ARBITRATORS. 
See Practice as to. 

ARREARS. 

Held that a surburakur, who had attached the property of 
certain ryots, was bound to relieve their property and to receive 
payment from a third party, alleged to be liable for the amount 
of arrears due, ... 509 

ASSAULT. 

See Damages, No. 3. 
ASSESSMENT. 

See Ameen. 
AUCTION— PURCHASER. 

The lower court dismissed the suit as being the revival of one 
formerly .decided between other parties. In appeal it was held 
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that neither the parties nor the circumstances were identical, and 

the case was remanded for trial, ... •• ♦.... 230 

AUMULNAMA. 

See Remand, No. 6. 
AWARD. 

See Practice as to. 

AYMA LANDS. 

The plaintiffs' suits, preferring claims in virtue of purchase, were : 
dismissed for want of proof of the vendor's right to sell, and 
of his possession of the property sold at the time of the alleged 
sale, ••• •••••• •••••• •••••• •••••• •••••# •••••• 



B. 



BALANCE. 



374 



Remand on application for special appeal, the principal sudder 
ameen having misunderstood the nature of the case which was 
for the balance of a money account, and not for a balance struck 
and signed, .., ...... ♦ 235 

BHURNA. 

Under a bhurna tenure when the money advanced by a bhur- 
nadar is repaid with interest, the proprietor has a right to enter 
into possession again, ... ' 26 

BILL OF IKRAR. 

See Stamp, No. 3. 

BOND. 

1. Special appeal rejected and decision of the court upheld in an 
action on a bond, 236 

2. In a suit on a bond against four persons, the principal sudder 
ameen reversed the moonsifFs decision against the two appel- 
lants, but though holding the bond to be forged, confirmed the 
decision against the two others. Held, that under the circum- 
stances he should have declared the whole decree of the lower 
court inoperative, 239 

3. In a suit on a bond, decision of the lower court upheld on its 
merits, ■ ' * 260 

4. Suit on a bond rejected by the lower court, on account of the 
suspicious character of the evidence. Decision of the lower 
court affirmed in appeal, 339 

5. In a suit on a bond-debt, in which the defendant pleaded that 
the bond was a forgery, the plaintiff filed a razeenama, stating 
that his claim had been satisfied, and the case was decided 
accordingly, ...... 341 

6. Remand on application for special appeal for re-investigation 
according to certificate. .„ „ 398 
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BOUNDARIES. 



1. In a suit for proceeds of a share of a joint estate under at- 
tachment, it is not necessary to define boundaries, ... 124 

1 Ina suit to reverse the orders of the survey department re- 
garding the boundaries, and for a declaration of the plaintiff's 
right to the land, it was held that the plaintiff should prove his > 

possession before any determination as to the right could be 
given, 139 

3. Bemand on application for special appeal, the lower court 
having nonsuited the plaintiff for want of boundaries, the claim 
being founded on a pottah in which the lands granted were 
designated mouzawaree, ... *. 254 

4. Remand on application for special appeal, the lower court t 
having nonsuited the plaintiff for want of specification of boun- 
daries, without showing that such specification was necessary, ... 266 

5. Decision of the lower court on the merits of the case not 
disturbed in appeal, 459 

BraSE, KH ATA 
See Bond, No. 2. 



CERTIFICATE. 

Decisions of the lower courts upheld, the point stated in the 
certificate not having arisen, • • , 519 

CHAMPERTY. 

Suit dismissed by the lower courts on the ground of champerty, . 
remanded for further investigation as to the possession given to 
the plaintiff by the defendant, • 437 

CHUB. 

Case remanded, the lower appellate court having misconstrued 
a document before it, «..„ ...... 131 

CO-DEFENDANT. 

1. A defendant appealing in the lower appellate court and not . 
making his co-defendant a respondent, the decision of the judge., 
making the co-defendant, though not before him, responsible for,. 

the amount in litigation, was reversed, ,. 156 

2. Four defendants were held jointly and severally responsible 
by the decree of the lower court. Two of them appealed, with- 
out making their co-defendants, respondents. Held that the , 
appeal could not be heard, as their interests did not correspond, 189 

3. A defendant who adopted a special ground of defence, was 
excluded by the lower appellate court from the benefits of an 
order of remand passed in the appeal of the other defendants, 
although this defendant had also appealed. Held that he is 
entitled to share in the benefits of the remand, 280 

CO-PLAINTIFF. 

In a suit by three co-plaintiffs, to reverse the collectors sum- 
mary award against only two of them, it was held that the third 
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co-plaintiff had appeared before the collector, who should have 
called on the plaintiff to make her a defendant, 103 

COLLATERAL EVIDENCE. 
See Contract. 

CONTRACT. 

A letter written by one party to another detailing the terms of 
contract, and seeking a particular course of settlement under it, 
cannot be considered as more than collateral evidence in sup- 
port of the original contract, and not to form the cause of action 
or subject to the stamp law, 109 

CONFESSION OP JUDGMENT. 

Held that though by the defence set up, the defendant appear- 
ed liable for a part of the sum claimed, the lower court properly 
dismissed the plaintiff's suit, there being no clear confession of 
judgment in tne defence, and the document on which the plain- 
tiffs claim rested, being held to be spurious, ...... • 190 

CONSENT OF PARTIES. 

The judge's decision ^ regarding the lands in dispute affirmed, 
other objections varied by consent of parties, 41 

COPIES. 

See Practice as to Evidence. 

CORRECTION OF ERRORS. 

A mohurir of the court having appealed for permission to cor- 
rect an error in the accounts drawn up by him, to be embodied 
in the decree, leave to that effect was granted, 433 

COSTS. 

One out of several defendants, who is successful on the part of 
the defence in which he is personally interested, is entitled to 
his costs, ...... 125 

See Third Party, No. 2. 
„ Stamp, No. 2. 
„ Remand, No. 18. 
„ Interest, No. 6. 

COURT OF WARDS. 

1. Held that the act of a collector in his capacity of Court of 
Wards cannot be separated from his act as collector of revenue, 
and that the Government is liable for the amount, which the 
collector applied in liquidation of arrears of revenue instead of 
satisfying a decree, 247 

2. Appeal dismissed with reference to the decision in the preced- 
ing case, • •••••• •••••• •••••• 253 

CRIMINAL COURTS. 

See Damages, No. 2. 
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DAKHILAS. 

See Bond, No. 6. 

DAMAGES. 

1. Action for damages for defamation of character dismissed, the 
expressions complained of as libellous, having been used in a 
privileged communication, 92 

2. An action for damages in the civil court, as well as a criminal 
action in the criminal court, will lie where the misdeed com- 
plained of is both a breach of the peace, and also involves in its 
consequences a personal injury, 117, 119 

S. Held that the raisin? of a shoe to beat a person does not in 
itself constitute any sucn injury, as might be inferred from an 
actual assault. No injury bein<* pleaded as the consequence of 
the act, there are no data on which damages could be assessed, 209 

4. An action for damages will not lie, where a plaintiff has had 
his house searched by the police on the information of the de- 
fendant, 211 

5. An action for damages caused by the forcible cutting and 
carrying away of indigo cultivated under contract by ryots 
for a planter, is only sustainable when brought by the ryots, 
and not when brought by the planter with whom they contract- 
ed, unless it be alleged and shown that the ryots had been pre- 
vailed upon to part with the plant to the defendants, 429 

DEEDS. 

See Practice as to. 

DEFAMATION OF CHARACTER. 

In a suit for defamation of character, the defendant failed to 
show that he had even reasonable grounds for believing the truth 
of the charges made by him against plaintiff. This plea of justi- 
fication also failed, • 187 

DEFAULT. 

1. Appeal struck off on default, 497 

2. A special appellant will incur default, if he fails to file a 
vakalutnama within six weeks from the date of despatch of the 
abstract lists to the zillahs, or to appear personally in court 
when his petition is heard, $33 

DIVORCE. 

In a suit for possession of property left by the plaintiff 1 3 wife, 
a divorce pleaded by the defendants not having been proved, the 
plaintiff was declared entitled to a half share, 219 

DUSTOORAT. 

Decision of the lower court upheld, awarding to plaintiff his 
claims for dustoorat in Midnapore, the term implying the reser- 
vation of a certain annual payment by the purchaser of the 

talook to the seller, ., • • 504 

c 
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E. 

EARNEST-MONEY. 

A re-sale is not necessary to a forfeiture to Government of earnest 

money paid in at a sale under Regulation VI IL of 1819, 420 

EVIDENCE. 

1. Decision of the lower court upheld on the evidence in a suit 

for the execution of a deed of sale, 215 

2. The objections to the legality of the evidence were rejected, and 
the general plea of fraud in the proceedings of an ameen held to 

be insufficient, 377 

3. An alleged deed of sale cancelled, the evidence of the purchase- 
money having been paid and of possession of the property pur- 
chased having been duly delivered, being defective and unsatis- 
factory, 407 

4. The words " evidence or proofs," in Section XXIV., Regula- 
tion XXIII. of 1814, do not include the depositions of the 
witnesses, 422 

5. In an action on a bond, it was held that the evidence regarding 
illegal interest, on which the decision of the lower court rested, 

was insufficient, 475 

6. The bill of sale on which the action was brought being declar- 
ed not genuine, the plaintiff's suit was dismissed, 487 

7. Decision of the lower court in a suit for possession upheld in 
appeal, — .^ 499 

8. Decision of the lower court reversed, the evidence being held 
insufficient to prove the plaintiff's case, 521 

9. The deed on which the action was brought, held to be not 
proved to be genuine, and decision of the lower court reversed, 529 

EXECUTION OF DECREE. 

1. Held in a suit for reversal of a sale in execution of decree, 
that as none of the conditions essential to the validity of the 
sale had been omitted by the collector, it was not vitiated 
merely because the order to sell had been given through the 
principal sudder ameen of the district, which had the revenue, 
instead of the principal sudder ameen which had the civil juris- 
diction, 15 

2. Order of the lower court reversed, in execution of the decree 
of the Sudder Court. The zillah judge ordered possession of 
certain farms and putnees to be given beyond the specific items 
detailed in the plaint, in which term the decree had been worded, 114 

See Limitation, Nos. 9, 14. 



FEES. 

Held that fees may be collected at a bridge built in lieu of a 
private ferry, . • • 153 

FERRY. 
See Fees. 
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FINE. 

1. There is no law which authorizes a sudder ameen to fine a 
plaintiff for the institution of a vexatious suit, 106 

2. A zillah judge is not competent to fine for a litigious 
appeal, 240 392, 

3. Order of the judge awarding a fine for a litigious and vexa- 
tious appeal reversed, • 463 

FORECLOSURE. 

See Putnee Talook. 

FORGERY. 

1. In an appeal, properly before a principal sudder ameen, that 
officer should himself inquire into a charge of forgery preferred 

in his court, regarding any document in the case, 224 

2. Inquiries as to the forgery of the deed allowed to be proceeded 
with, before the criminal authorities, 407 

See Appeal, No. 7. 

FRAUD. 

Held that in a suit to reverse a decree as collusively and frau- 
dulently obtained, it was unnecessary, no collusion or fraud being 
proved, to declare whether the plaintiffs or defendant's title to 
property was superior, such not being specifically sued for, ... 389 

G. 

GENERAL ACCOUNT. 

See Balance. 
GIFT. 

See Huqoossaee. 
GUARDIAN. 

See Hindoo Law. 



H. 



HEIRS, APPEARANCE OF 

Case remanded, the order of the lower court on the petition of 
the appellants to appear as heirs, being insufficient, 214 

HINDOO LAW. 

Under the Hindoo law, an elder brother, even though only a 
half brother, is the natural guardian of a minor, (whose mother 
is disqualified by loss of caste), in preference to a grandmother, 329 

See Inheritance, No. 1. 
„ Mookurree Pottah. 
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HINDOO WIDOW, ALIENATION BY A, 



Held that an action instituted by reversionary heirs against a 
Hindoo widow, in her lifetime, to invalidate alienations by her 
of her husband's ancestral property, and to deprive her of the 
management in consequence, and to obtain possession themselves, 
will he. Alienations having been proved to an extent entirely 
subversive of the rights of the heirs, the widow was deprived of 
the management of the property, which was placed in the hands 
of the heirs under certain conditions. Sale of part of the pro- 
perty, presumed from lapse of time and other circumstances to 
have been sold in satisfaction of a decree of court against the 
deceased proprietor, held to be valid, 351 

HUQOOSSAEE. 

Decision of the lower court reversed as to the genuineness of 
a deed called a huqoossaee, professing to be a gift of land in lieu 
of service from a female land-holder to her mookhtear, ... ... 495 



IN FORMA PAUPERIS. 

In a suit in formd pauperis, to recover certain land claimed as 
lakhiraj, the principal sudder ameen, by a misconstruction of the 
proceedings of the resumption courts, gave decree to the plaintiff. 
As the land had been declared mal in the resumption courts, and 
the lakhiraj claim of the plaintiff rejected, the decision was 
reversed in appeal, 158 

INHERITANCE. 

1. Under the Hindoo law, though an insane cannot succeed to the 
inheritance of property, a person who has once succeeded to 
property is not to be dispossessed of it, if he subsequently 
becomes insane, - 244 

2. In a suit for possession of landed and other property, claim 
dismissed, on the ground that the plaintiff had utterly failed to 
establish his indentity with the person whom he represented 
himself to be, whose death, and the subsequent cremation of 
whose body, had been satisfactorily established, 286 

INSOLVENT. 

Case remanded, the plaintiff being held entitled to sue, 399 

INSANE. 

See Inheritance, No. 1. 

INTEREST. 

1. Interest accruing pendente lite, though not awarded in the de- 
cree through oversight, is recoverable by a regular suit, though 
the party claiming it may not have summarily applied for it in 
the mode prescribed by para. 7, of the Circular Order of 11th 
January, 1839, 125 
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2. A regular suit will not lie for interest, which has not been 
awarded by the judge in returning the purchase-money, after 
setting aside a sale under Section v., Regulation VII. of 1825, 151 

3. In a suit to declare the extent of interest acquired by the 
plaintiff, purchaser at a sale in execution of a decree, the deci- 
sion of the lower court upheld on its merits, 197 

4. The lower court having awarded interest on mesne profits, from 
the date of dispossession the decree was amended, so that they 
were calculated from date of institution of suit, -241 

5. Held that the plaintiff was only entitled to interest from the 
date of his plaint, and decree of the lower appellate court 
amended accordingly, 492 

6. With reference to the customs which prevailed at time of 
institution of suit to allow interest on arrears of rent, and to the 
circumstances of the defence, full costs allowed plaintiff, ... 514, 518 

See Evidence, No. 5. 

ISSUE. 

1. Remand in a certified special appeal, the lower court's deci- 
sion having turned upon an issue not properly arising in the 

case before the court, 127 

2. Decision of the lower court reversed, and case remanded for 

trial by the judge on the issue raised. in appeal before him, ... 245 

3. Remand on application for special appeal, the lower court, 
though the issue was raised by it, having passed no decision 
upon it, • 246 

See Fraud. 

J. 

JAIDAD. 

A party having filed his jaidad, or receipt to the collector at the 
settlement, is barred from suing for other lands as belonging to 
his turruf, even though he may hold a decree which he did not 
bring forward to the collector at the time of settlement, 213 

JOINT ESTATE. 

See Boundaries, No. 1. 

JURISDICTION. 

Appeal dismissed with costs, the appellant having withdrawn 
from the jurisdiction of the court without furnishing security, as 
required by Clause 2, Section IL, Regulation XIV. of 1829, ... 90 



K. 



KOORFA. 

See Stamp, No. 4. 
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L. 

LACHES. 

Interest on interest, the non-realization of which was owing to 
the parties own laches, cannot be awarded, ... 125 

LAKHIRAJ TENURE. 

Remand on application for special appeal to determine the fact, 
whether certain julkur mehal was resumed or not as part of 
a lakhiraj tenure, , 448 

LEASE. 

1. A tenant is bound to pay his rent to the proprietor from whom 
he obtained his lease, and is not answerable to any one else not 

in possession, 20 

2. A lease purporting to be from a lessor in his capacity as 
mourosee-ijaradary cannot be pleaded as having been granted by 

him in his capacity as agent for a third party, 145 

LIBEL. 

See Damages, No. 1. 
LIMITATION. 

1. A defendant is entitled on the appeal of plaintiff to raise the 
point of limitation in bar in the appellate court, in a case dis- 
missed on merits, 1 

2. Suit held to be barred by the rule of limitation, the period of 
attachment by Government under Regulation II. of 1819, during 
which payment of malikana was made to defendant, not being 
allowed to prevent its application, 52, 54 

3. Held in a suit brought by the purchaser of a talook to assess 
certain lands held as rent-free by the late proprietors, that the 
question of the applicability of the special or general law of 
limitation, in bar of action, did not arise as stated in the certifi- 
cate for the admission of the special appeal, 61, 71 

4. Held that a suit by a mortgager to recover possession from the 
mortgagee, who had been in possession for more than 12 years 
after foreclosure, is barred under the law of limitation, 137 

5. Held that a suit for rent by some of the heirs of a deceased 
proprietor, not in possession, was barred by limitation, the rents 
having been assigned to the defendants by other heirs in posses- 
sion, and no objection to that assignment having been taken by 

the plaintiffs within 12 years, 141 

6. Case remanded, in order that the point of limitation may be 
determined on evidence, other than that furnished by the decisions, 
in cases under Regulation XV. of 1824, which are sought to set 
aside, or the petitions on which those cases were founded, 162 

7. The decision of the lower court in dismissal of the plaintiff's 

suit as barred by the law of limitation, affirmed, 169 

8. A suit brought to contest the justice of an award by a revenue 
officer, before the passing of Act XHL of 1848, dismissed on the 
ground of limitation, as not having been brought within three 
years after the date of passing the said Act, 177 
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9. Held that the evidence brought forward by the plaintiff, was 
insufficient to prove his possession in bar of limitation, and also 
that the application for a commission to take evidence elsewhere, 

was not necessary, 180 

10. Held in a suit brought against the collector for the surplus 
proceeds of an estate mortgaged to the plaintiff, that it was 
barred by the law of limitation, as it should have been brought 
within 1*2 years from the date of transfer of the excess proceeds, 
instead of from the date of the decree referred to, 182 

11. Suit barred by the law of limitation, the right of the plaintiff 
springing from a party proved to have exercised no proprietary 
possession for above 40 years, as against the defendant, whose 

title as an adopted son, was derived from them, 216 

12. Suit barred by limitation, the pendency of a suit between 
other parties on the same cause of action having been no impe- 
diment to assertion of his rights by the plaintiff in due time, ... 228 

13. Suit barred by the law of limitation ; the proceeding of the 
collector, ordering the mutation of the names of the parties in 
his books, could not be regarded as actual proof that the plain- 
tiffs were in possession of the estate nt the time, 262 

14. Suit dismissed under the law of limitation, 267 

15. Held that the suit was barred by the law of limitation, the 
cause of action arising under the plaintiff's lease, and not from 

the subsequent decision of the revenue authorities, 308, 315 

1 6. The plaintiffs suit was, with reference to the circumstances of 

the case, dismissed under the law of limitation, 387 

17. The pendency of a suit before the Privy Council, does not bar 
the law of limitation against other parties, having another cause 

of action, though for the same property, 479 

18. Held in a suit for damages on account of loss of possession, 
which was rejected by the lower court as barred by limitation, 
that the limitation did not begin to run until the question of 
possession was finally decided, in the Sudder Court 500 

LITIGIOUS. 

See Stamp, No. 2. 

LOCAL INQUIRY. 

Decision of the lower court reversed by the majority of the 
Court, chiefly on the evidence of a local inquiry held by an 
ameen. The dissenting judge observed, that the ameen had no 
authority to take evidence on oath, 205 

M. 

MALIKANA. 

Remand on application for special appeal for the decision of 
the case on the points laid down by tne Court, 51 

See Limitation, No. 3. 

MESNE PROFITS. 

1. Origin of a suit for mesne profits, dates from date of final deci- 
sion for possession of the land in question, .♦.♦ 31 
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2. When a plaintiff sues for possession and mesne profits, calcu- 
lating the fatter avowedly by guess, and praying that an award 
may be made according to the result of a local inquiry to be 
held, he is not debarred from receiving any amount of mesne 
profits, which the local inquiry may show to have been realised 
in excess of the amount estimated by him in the plaint, ...... 323 

See Suits, Valuation of. 

MINISTERIAL OFFICERS. 

An appeal lies to the Sudder Court from the decision of a 
zillah judge, dismissing a ministerial officer of the lower court,... 134 

MISJOINDER. 

A son who managed the property of his aged father, brought 
a summary suit before the collector, in which he was successful. 
In bringing a regular action to reverse the collector's decision, 
the father's name was joined to the son's. Held that this was no 
misjoinder of parties, 347 

MOOKURUREE POTTAH. 

A mookururee pottah granted by a Hindoo widow in occupancy 
of an estate, after her husband's death, set aside as invalid 
under the Hindoo law, on the suit of the party, who was after the 
widow's disease, judicially declared heir to the property, 274 

MORTGAGE. 

See Remand, No. 15. 
„ Practice as to notice of Foreclosure. 
„ Limitation, Nos. 1, 4, 10. 

MOUROSEE IJARADAR. 
See Lease, No. 2. 

MULTIFARIOUSNESS. 

1. Admitted special appeal dismissed under Act IX. of 1854, the 
multifariousness alleged being technical, and not such as to affect 

the merits of the case, 155 

2. Case remanded in appeal, the majority of the Court holding 
that the plaintiff's suit was not multifarious, and that the merits 

had not been gone into sufficiently by the lower courts, 449 

See Practice, No. 2. 
MUTWULLEE. 
See Sunnud. 

N. 



NOTICE OF FORECLOSURE. 

Case remanded, notice of foreclosure to nine out of eleven 

sharers having been considered sufficient, as the two extra 

sharers had expressed assent to the mortgage, 511 
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p. 

PARTIES, DEFECT OP 

Remand on application for special appeal, there being no defect 
of parties in the case as to the point at issue, ,•••«* ...... 208 

See Review, No. 1. 

PAUPER. 

See Appeal Special, No. 1. 
„ Stamp, If o. 6. 

PLEA. 

Held that a plea raised in the answer of the defendant, and 
replied to by plaintiff, not being afterwards urged in appeal, can- 
not be brought forward in special appeal, in addition to the 
points raised m the certificate of admission, 101 

See Remand, No. 8. 

PLEADER. 

The pleader of the plaintiff allowed to represent her in appeal, 
altnough on a previous occasion of the case being before the 
Court, he had represented the defendant, then respondent, 41 

PLEADINGS. 

Case remanded, with reference to the summary decision cited, ... 406 

POSSESSION. 

1 . Held, that in a suit to establish a right to possession of land, it 
is not material whether the plaintiff was in possession or not when 

he brought the suit, 89 

2. The plaintiff could not prove possession of the lands in dispute 
at the time of, or before, nis alleged dispossession, dismissal of 

his suit upheld in appeal, 398 

See Pottah. 
„ Ayma Lands. 

POTTAH. 

Plaintiff's possession was affirmed on proof of it, previous to suit 
and on disproof of documents advanced by defendants, .....* 886 

See Stamp, No. 4. 

PRACTICE. 

1. A farmer continuing in possession after his lease has expired, 
with a knowledge that the right to possession is in litigation, does 
so at his own risk, and must be held responsible for the gross 
profits during the time he is in possession, ... 20 

2. A suit to reverse the sale of two mouzas, bearing separate 
iummas, purchased by separate parties, is not multifarious when 
brought upon exactly the same ground and for one common 
object, 28, 80 

D 
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3. The notification by a collector of the arrear of an estate at a 
sum less than the actual balance due, does not vitiate a sale for 
arrears of revenue, 28 

4. ^ Mesne profits due prior to suit for possession during it is pend- 
ing, and subsequent to decree till possession for, may be included 

in one suit, 31 

5. A plaintiff having allowed a case to proceed to its final hearing 
without adverting to the fact of his having further evidence to 
lay before the court, the trial cannot be re-opened on that 
account, .« 165 

6. A document written by an agent to his employer, acknow- 
ledging receipt of a certain quantity of rice without mentioning 
the value, and engaging after sale to account for the proceeds, is 

not subject to Article I., Schedule A., Regulation X. of 1829,... 195 

7. An order of rejection or admission, with grounds assigned, must 
be passed by the principal sudder ameen on a petition preferred 
before him, 214 

8. Remand on application for special appeal, the lower court 
having refused to receive exhibits called for in a Section X. 
proceeding, though no day for hearing had been fixed or notified, 221 

9. Special appeal struck off", the original suit having been struck 

off on default when under remand, 222 

10. An order passed by a judge in the miscellaneous department, 
allowing an extension of time for a regular appeal to be pre- 
ferred, is not binding on the full bench, 277, 279 

11. An application for a review of judgment in a case of special 
appeal having been admitted by the judge or judges, who passed 
the order, review of which is prayed for, the other judges of 
the Court are not competent under the law to enter upon a consi- 
deration of the merits of the petition, 316 

12. Action for a money debt, brought before payment was due, 
non-suited by the lower court, and special appeal rejected 
accordingly, 507 

See Possession, No. 1. 
„ Correction of Errors. 

PRACTICE AS TO AWARD OF ARBITRATORS. 

One out of four arbitrators having withdrawn, it was held that 
the validity of the award by the remaining three could not be 
impugned by the plaintiff, as he did not object to the arbitration 
proceeding to a decision after the withdrawal, 378, 379 

PRACTICE AS TO APPEALS TO THE QUEEN IN COUNCIL. 

An appeal to the Queen in Council will not lie unless the 
value of the matter in dispute in such appeal shall amount to 
rupees 10,000, although the amount originally sued for, ex- 
ceeded rupees 10,000, 135 

PRACTICE AS TO DEEDS. 

If any deed or writing be on more than a sheet or piece of 
paper, the seals or signatures of the parties and witnesses must 
be on the part bearing the stamp, otherwise the document is 
not legally executed, and b inadmissible, , •• 464 
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PRACTICE AS TO SUMMARY SUITS. 

A civil suit to reverse a decision of a deputy collector in a 
summary suit for rent, must be brought within 12 months from 
the date of the order of the collector, 453 

PRACTICE AS TO RESUMPTION. 

When, in execution of a resumption decree by the revenue 
authorities, a dispute arises with parties not affected by the 
decree regarding the liability of their lands under the decree, the 
determination of the question lies with the court passing the 
decree, not with the collector, under the summary process pre- 
scribed by Sections V. to IX., Regulation IX. of 1833, 443 

PRACTICE AS TO EVIDENCE. 

Authenticated copies of depositions, taken in a criminal 
case, are not admissible in a civil action, unless sufficient 
cause is shown for not producing the witnesses themselves in 
court, 117, 119, 120 

PRACTICE AS TO STAMP. 

It is not illegal to file blank stamps with one of less value than 
the amount proper to make up tne required value, 425 

PRACTICE AS TO INTEREST. 

See Interest, No. 1. 
PRACTICE AS TO PLEAS IN BAR. 

See Limitation, No. 1. 

PRACTICE AS TO NOTICE OF FORECLOSURE. 

The service of notice of foreclosure under Section VII., Regu- 
lation XVII. of 1806, need not be personal, the affixing it to the 
mortgager's house is sufficient, 281,343,344, 348 

PRACTICE AS TO APPEAL. 

Remand on application for special appeal, as defendant, who has 
not answered in the lower court, is entitled to appeal on the 
record, 404 

PRACTICE AS TO PLEADINGS. 

A pleader having finished his argument, was not allowed, in 
the midst of his opponent's reply, to bring forward what he had 
omitted to notice while addressing the Court, 407 

PRACTICE AS TO PLAINT. 

Decision of the lower court reversed and ordinal plaint dis- 
missed, the judge having awarded to the plaintiff rights for 
which he did not sue, , 223 

PRIVILEGED COMMUNICATION. 
See Damages, No. 1. 
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PUTNEE TALOOK. 



In an action for the possession of a putnee talook, in which the 
durputneedar claimed to be also purchaser of the putnee, the 
title of the plaintiff under the foreclosure and decree was held 
to be proved, and the decision of the lower court was reversed,... 233 

R. 

KAZEENAMA. 

See Bond, No. 5. 
REGULATION XVII. OF 1806. 

See Practice as to notice of foreclosure. 
REGULATION X. OF 1829. 

See Practice, No. 6. 
REGULATION VI. OF 1823. 

See Remand, No. 5. 

RIGHT OF ACTION. 

The plaintiff's right of action was held under the circumstances 
of the case to bewalid, 161 

REMAND. 

1. Remand on application for special appeal, the decision of the 
principal sudder ameen being defective, 95 

2. Remand as above, the lower court having decided the case for 

the plaintiff, without hearing the defendants witness, ib. 

3. Remand as above, the lower court not having inquired duly 

into the bond fide character of the sale in dispute, 96 

4. Remand as above, the plaintiff having brought two suits for 
money lent on two separate bonds, the principal sudder ameen 
erroneously nonsuited him, on the ground that two separate 
actions could not lie, 97, 98 

5. Remand as above, the lower appellate court having errone- 
ously applied the provisions of Clause 4, Section V., Regulation 
VI. of 1823, to a simple contract for the transportation of 
indigo, ^ .. .. 98, 99 

6. Remand as above, the principal sudder ameen having reversed 
the moonsifFs decision on the strength of an amulnama, cover- 
ing only part of the land in dispute, 100 

7. Remand as above, the lower appellate court having dismissed 
the suit on account of a clerical error, which had been explained 
by the plaintiff's pleader, and which was not opposed by the 
defendant, 107 

8. Remand as above, the lower court having omitted to try the 

plea of limitation raised by the defendant, 108 

9. Remand as above, the lower appellate court tried on its 
merits, and dismissed a suit which had been nonsuited in the 

first instance, instead of remanding it to be tried on its merits,... 112 
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10. Remand as above, the decision of the principal sudder ameen 
being erroneous as to the nature of the case, 225 

11. Remand as above, the lower appellate court having passed no 
order for the costs of the respondent, 226 

12. Remand as above, the decision of the principal sudder ameen 
being erroneous as to the nature of the case, 227 

13. Remand as above, for further investigation on the points 
urged by the appellant, ^ 259 

14. Remand as above, the decision of the lower court being op- 
posed to the law on the facts as found there, 285 

15. Remand as above, in order that a decision on the merits of 

the case may be recorded by the judge, 350 

16. Remand as above, the principal sudder ameen having without 
stating his reasons, admitted certain accounts as good, which the 
lower court had rejected as bad, 380 

17. Remand as above, this case being connected with one previ- 
ously remanded, 399 

18. Remand as above, with orders to the judge to try the case as 
the principal sudder ameen had twice failed to go fully into the 
merits, 400 

19 : Remand as above, the lower appellate court's decision being 
imperfect with reference to plaint, and erroneous as regarded 
costs, 404 

20. Remand as above, for the judge to attend to the Circular 
Order cited, 405 

21. Case remanded to the judge with instructions to draw up a 
fresh decree, 439, 441 

22. Decision of the lower court reversed, an£ case remanded 

with reference to the precedent cited, 458 

23. Remand as above, in a suit for the price of a carriage which 
was awarded by the lower court, though the plaintiff still re- 
tained the carriage, 485 

24. Appeal disallowed as to one party in default, but case re- 
manded for inquiry into plea urged by the other appellants, ... 498 

See Auction Purchaser. 
„ Co-Defendants, No. 3. 
„ Resumption. 

RENTS. 

A party in possession is entitled to collect the rents of his 
estate, although his title to the estate may be the subject of 
litigation elsewhere, ~ ., 164 

See Limitation, Nos. 5, 15, 

RENT, ENHANCEMENT OF 

An auction-purchaser not debarred from suing for possession 
in an under-tenure (ijara) within his (zemindaree) estate, al- 
though he has issued a notice on the under-tenant (ijaradar) of 
the tormer proprietor, calling upon him to come and enter upon 
a new settlement for rent, on pain of paying an enhanced speci- 
fied amount of rent, though he cannot obtain mesne profits in 
excess of the amount of penalty he himself fixed in his notice, 
and that only from the date of issue of such notice, ... 45 
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RESUMPTION. 



An auction-purchaser sued for, and in the lower court obtain- 
ed, a decree for certain lands in his permanently settled estate, 
in excess of 100 beegahs, which the defendants had rescued from 
resumption bj the Government as being less than 100 beegahs; 
case remanded for further investigation as to possession, 143 

REVIEW OF JUDGMENT. 

1. Application for review of judgment rejected, no new facts 
being raised, but merely objection taken to defect of parties, ... 255 

2. Review of the decision of a judge who has left the Court, 
granted by the concurrent voices of two judges under the 
Court's resolution of the 28th July, 431 

3. Applications for review of judgment rejected, the order of the 
lower court being dependent on a condition which the applicant 

had then accepted, 5$S 

See Practice, No. 11. 



s. 



SALE. 



1. In a suit to set aside a sale, the decision of the lower court was 
confirmed for the reasons given for distrusting the genuineness of 

the will on which the suit is founded, 270 

2. Suit for possession with wasilat dismissed on the ground that 
the only proof of the sale under which the plaintiff claimed, 
being an alleged admission made by the seller in an answer filed 
in another case, which was not regarded as full and sufficient 
evidence of the purchase, 331 

See Practice, No. 2. 
„ Stamp, No. 3. 
„ Earnest Money. 

SALE IN JURISDICTION. 

See Execution of Decree, No. 1. 

SALE PROCEEDS. 

A suit by a private purchaser for the amount of sale proceeds, 
against the heirs of the vendor of an estate which was pledged as 
security to Government and subsequently sold by the Collector 
for the balance for which it was pledged, was decreed with costs, 87 

SECTION V., REGULATION VII. OF 1815. 
See Interest, No. 2. 

SECURITY. 

See Jurisdiction. 

SOLANAMA. 

1. A suit instituted to carry out conditions of a solanama, on 
which a decree had been obtained, but which could not be exe- 
cuted through the court, in consequence of there being no clause 
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in the decision to that effect, was decreed, notwithstanding a 
Forage filed in defence, which was rejected on account of its not 
having been, as provided in it, engrossed on stamp paper and 

registered, 72 

2. Suit to set aside certain conditions of a solanama, containing 

admissions adverse to the plaintiff's claim to adopt a son, rejected, 466 

SPECIAL APPEAL. 

1. The pleader of a respondent, who has filed no objections in an 
admitted special appeal, cannot, under Act XVI. of 1853, raise 

an objection at the hearing that the suit will not lie, ... 26 

2. A special appeal will lie against an order of the lower appel- 
late court directing the defendant's answer to be received, 421, 424 

3. Application for special appeal rejected, the refusal of the 
lower court to award mesne profits on the evidence before it, 

not being a point for special appeal, 489 

SPECIAL APPEAL, PERIOD OF. 

In calculating the period for filing an application for special 
appeal, the time intervening, from filing a stamp for copy of the 
decision until it is ready for delivery, must be deducted, ... 494 

STAMP. 

1. Held that in a suit for arrears of monthly stipend due under 

a will, the stamp should be in proportion to the amount claimed, 207 

2. Special appeal to reduce costs on account of the excess of the 
value of the stamp used in appeal. The respondent having 
yielded the point, decreed accordingly, 212 

3. In a suit on a bill of sale, an ikrar or agreement in support of 
the bill of sale, was stamped after the plaint was filed. Held 
that the bill of sale itself being the ground of action, and being 
found to be proved, the error regarding the ikrar was not 
fatal, 242 

4. A pottah, granted to a person constituting him a ryot, (proja) 
authorizing him to cultivate the lands, should be written on 
stamp paper, if the lands are cultivated for him by (koorfa) 
under ryots, 345 

5. The application of Government to realize stamp fees in pauper 
suits by execution of decree, must be preferred within 12 years 
from date of decree, 426 

6. An objection regarding insufficiency of stamp, not urged in 
the lower court, cannot be heard in appeal under Act IX. of 
1854, 529 

7. Where a document has been judicially declared to be liable to 
stamp, it is not competent to the revenue authorities to dis- 
regard such a decision, but where the revenue authorities pro- 
nounce a document before it is brought to any court, to be duly 
stamped, or to be not liable to stamp, their decision will be 
accepted as valid by the courts, 538 

See Solanama, No. 1. 

„ Appeal No. 10. 

See Practice, No. 6. 
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STIPEND MONTHLY. 

See Stamp, No. 1. 
SUIT, VALUATION OF. 

1. The plaintiff was nonsuited on the ground of over-valuation 
in bis plaint, the excess in the valuation being such as to change 

the jurisdiction in appeal, 55 

2. Case remanded, the lower court having failed to dispose of an 
objection of over- valuation taken in the answer of the defend- 
ants, 84 

3. A suit to obtain a declaration of the plaintiff's title, and to get 
the possession of his vendee confirmed, and for mesne profits, 
the suit being valued only at the amount of mesne profits, will 

not lie. Appeal dismissed, 349 

4. Special appeal rejected with reference to Act IX. of 1854, the 
point of under- valuation not having been raised in the lower 
court, 491 

SUIT, PARTY TO. 

Remand on application for special appeal, the lower court having 
held the petitioner to be not entitled to appeal as a party 
to the suit, 386 

SUIT, BAR TO. 

Special appeal dismissed, and decision of the lower courts affirm- 
ed, it being held that this suit was not barred under Section 
XVL, Regulation IIL of 1793, 381 

SUNNUD. 

The sunnud under which the plaintiff claimed to hold certain 
lands, and perform certain services by substitute, independant of 
the regular mutwallee of a mosque, not having been filed, the 
plaintiff's claim was rejected, 191, 192, 193 

SUPREME COURT ACTION, BAR TO. 

Held that the fact of a suit being brought in the Supreme 
Court, by one not a party to an arbitration deed, to set it aside, 
is no bar to a suit in the Mofussil court to enforce the deed, ... 402 



T. 



THIRD PARTY. 



1. A third party in possession under a distinct and adverse title, 
is not the representative of the original mortgager. Possession 
under such adverse tide for more than 12 years bars the claim 

of a mortgagee, 1 

2. The petitioner, who had appeared as an objector in the lower 
court, having been made responsible for the whole costs con- 
jointly with the defendants, this order was amended in appeal, ... 524 

See Lease, No. 2. 



Digits 



zed by GoOgle 



INDEX. XIXIU 



VEXATIOUS SUIT. 
See Fine. 



WAIVER. 



w. 



The moonsiff awarded to the plaintiff one plot of land with wasi- 
lat and costs, being part of the whole amount sued for. The 
principal sudder ameen nonsuited the plaintiff on the ground 
that execution could not be had on the plaint as to wasilat and 
costs. In appeal the plaintiff waived his claim to wasilat and 
costs, and the remaining part of the moonsiff s decree was upheld, 385 

WASILAT. 

1. Held that a claim on account of revenue paid to Government 
by farmers, would not lie, as a decree had already passed against 

the proprietor for wasilat for the same period, 36 

2. Decision of the lower court amended, and wasilat awarded 
from the date of plaint, •• 268 

See Mesne Profits. 

WITNESSES. 

Remand on application for special appeal, the lower courts not 
having enforced the attendance of witnesses, to the exigency of 
whose appearance the petitioner had sworn, 478 



z. 



ZEMINDAREE DAE. 



Held that the putneedar, defendant, was liable to the charge 
for the zemindaree dak under the terms of his kubooleut to the 
zemindar, plaintiff, in the absence of any express exception 
therein, 9 101 
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DECISIONS 

OF THB 

SUDDER DEWANNT ADAWLUT, 

BBCOBDBD 

IN CONFORMITY WITH ACT XII. 1843. 



The 9th January 1854. 

Present : 

ABER. DICK, Esq., ) T . 
J. DUNBAR, Esq., ] Jud 9**- 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 293 of 1852. 



Regular Appeal from the decision of Baboo Katheshur Mittre, 
Additional Principal Sudder Ameen of Zillah 2\-Pergunnahs, 
dated 12th May 1852. 

BABOO PRANNATH CHOWDREE, (Plaintiff,) 
Appellant, 

versus 

ROOKNEE BEGUM and others, (Defendants,) 
Respondents. 

Vakeels of Appellant — Mr. W. Ritchie and Baboos Sumbhoonath 
Pundit and Jugdanund Mookerjea. 

Vakeels of the Respondent, Baboo Ramruttun Roy — Mr. J. G> 
Waller, Baboos Ramapersaud Roy and Kishen Kishore Ghose. 

Suit laid at rupees 14,299. 

Thi$ was a suit for possession of 14 beegahs and 7 cottahs of conditionally 1 " 
land in Cossipore, instituted by Prannath Chowdree, as mort- dismissed by 
gagee, claiming under two deeds of mortgage, or kut-kubalas of on^to^meriSj 
the Bengalee years 1231 and 1232. Those kubalas were executed it is not neces- 
hv two parties, Meer Syddoo and his nikahee wife, Noor Jehan. ^S^SSt *** 
The latter died in 1236, leaving Rooknee Begum her heir. Meer should appeal, 
Sjddoo died in 1232, leaving two sons, Meer Imdad Alee and aJSS&iSS 

B 
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court be against 
him on the 
point of limi- 
tation ; he is 
entitled to raise 
that point in 
bar, in the ap- 
pellate court, 
on the appeal 
of the plaintiff. 
A bill of sale 
for the pay- 
ment or a debt 
due, on a pre- 
vious mort- 
gage express- 
ly referred to, 
which sale 
could not be 
carried into 
effectjbeldtobe 
a sufficient ad- 
mission to en- 
able the party, 
in whose favor 
it was execut- 
ed, to prefer a 
claim after the 
lapse of 12 
years, for pos- 
session of the 
property mort- 



T^ 



third 
party in pos- 
session under 
a distinct and 
adverse title, is 
not the repre- 
sentative of 
the original 
mortgager. 
Possession 
under such ad- 
verse title, for 
more than 12 
years, bars the 
claim of a 
mortgagee. 



Meet Lootf Alee, both sons of Jehan Begum, wife of Meer Syddoo. 
Imdad Alee died in 1233, leaving Furkoonissa, his wife, and 
Lootf Alee, as heirs. The latter died in 1236, leaving Noor 
Jehan, his step-mother, Furkoonissa and Rooknee Begum his 
heirs. In 1236, shortly after the death of Noor Jehan, the defen- 
dant, Ramruttun Roy claimed the estate under two kubalas, 
executed by Noor Jehan, one dated the 23rd, the other the 27th 
of Poos 1236. In 1238, Rooknee Begum and Furkoonissa pro- 
ceeded against Ramruttun for possession, under Regulation XV. 
of 1824, contending that his bill of sale from Noor Jehan was 
invalid. That application was dismissed and they were left to sue 
regularly,, which they did. In that suit, however, they claimed 
not as heirs, but under a deed of gift, alleged to have been execut- 
ed by Noor Jehan. The present plaintiff intervened as a third 
party, alleging his mortgages of 1231 and 1232. On the 8th Sep- 
tember 1836, the suit was dismissed by the zillah court, without 
prejudice to the present plaintiff's rights. Upon that Rooknee 
Begum and Furkoonissa appealed to the Sudder Court, and on the 
11th December 1840, the order of the lower court was reversed, 
and a decree given in favor of the plaintiff, without prejudice 
to the third party. On 27th Magh 1247, corresponding with 
some date in February 1840, Rooknee Begum and Furkoonissa 
agreed to sell their whole interests under the decree, and the 
lands included in it to Prannath Chowdree, for rupees 63,334-12 
annas, of which rupees 10,668 was to be made up by the amount due, 
principal and interest, on the two kut-kubalas of 1231 and 1232* 
A kubala to that effect was executed on the 27th Magh 1247; 
immediately afterwards a petition was presented to the Sudder 
Court for possession, but was rejected, as Ramruttun Roy had 
appealed to the Privy Council and given security. In 1842, 
Rooknee Begum and Furkoonissa executed another deed, agreeing 
that, in confirmation of the decree in their favor by the Privy- 
Council, they would give possession, but, on the 22nd July 1847, 
the Privy Council reversed the decree of the Sudder, affirmed the 
decree of the lower court in favor of Ramruttun, declared 
the deed of gift, under which the plaintiff in that suit had claimed, 
to be fictitious and void, and awarded possession to Ramruttun, 
without prejudice to any third party's claiming under a title from 
Noor Jehan. On the 9th June 1848, the present plaintiff present- 
ed a petition for notice of foreclosure, under Regulation XVII. of 
1806. The notice was issued on that date and served on the 24th 
idem, on Syud Aman Alee, father and heir of Furkoonissa, on 
Rooknee Begum and on Ramruttun Roy, he being in possession. On 
the 11th July 1849, Ramruttun Roy deposited in Court, the amount 
due to the plaintiff, principal and interest, viz., rupees 11,426-14-3, 
but he did so with a protest, to the effect that he was not liable to 
paake the payment, and that the mortgage was good-for-nothing, 
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and stating that if the money were taken out of court, he would 
sue for its recovery, under Regulation IV. of 1793. On the 2nd 
September 1849, he presented a petition, reciting that the mort- 
gagee had objected to the payment, as having been made under 
protest, and offered to give up the money without objection. The 
present plaintiff declined to take the money, on the ground that it 
was too late, and -on the 27 th December 1849, Ramruttun 
received back the money. On the 26th of Bhadoon 1256, the 
present plaint was filed for possession. 

Ramruttun Roy, among other pleas, pleaded— -first, the statute 
of limitations ; secondly, that he had made a tender within the time, 
and that the deposit was good, notwithstanding it was made under 
protest He also pleaded that the two original kubalas of 1231 
and 1232 were extinguished by the subsequent deed of 1840, or 
1247, whereby the mortgagers agreed to sell the property to 
the mortgagee. The principal sudder ameen decided the point of 
limitation in favor of plaintiff, and the other two points against 
iim. 

Such is the statement of the case for the plaintiff put forward by 
his pleaders. The pleaders for the respondent, Ramruttun, deny 
the relative positions of the parties as above stated, and xefer to 
Rumruttun's answer for detail, and also deny that Ramruttun 
ever withdrew his objections as to the plaintiff's right to the money 
tendered, although he distinctly stated in both petitions, that the 
money might be paid to Prannath. 

Against this decision, the plaintiff has appealed, and the following 
issues are filed on behalf of the respective parties : — 

Issues on behalf of the Appellant 

First — Ramruttun Roy's purchase having been declared invalid 
by a decree of this Court, the point to be considered is, whether he 
was competent to deposit the consideration-money mentioned in the 
deed of the conditional sale ? and whether, with reference to the 
precedents of this Court, the said money should be held as actually 
deposited, though it was tendered with objection ? 

Secondly. — Whether, according to the petition of the appellant in 
the present case, the preliminaries of foreclosure have not been com- 
pleted in accordance with regulations, and whether the appellant is 
not competent to sue for possession ? 

Thirdly. — Another kubala was executed in corroboration of the 
deed of conditional sale, but the condition of delivering possession 
to the purchaser, or paying the purchase-money, as contained in the 
(second) kubala, was not fulfilled, and the party executing the 
second kubala having been considered a stranger, her claim has 
been dismissed by the Privy Council. Whether under these circum- 
stances the second kubala can bar the appellant's claim (for posses- 
sion), founded on the title to the former foreclosure, which is still 
in force, and the deed executed by the proprietor ? 
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IssUes on behalf of Baboo Ramruttun Roy, a respondent 

First — Whether the enforcement of the foreclosure and claim of 
the plaintiff, appellant, are not barred by the law of limitation, as 
more than 12 years have elapsed, since the date on which the con- 
sideration mentioned in the deed of conditional sale, was promised 
to be paid ? 

' Secondly. — Whether the law of limitation does not apply to the 
plaintiff's suit, in case it be proved that the Roy, defendant, is in 
possession of the disputed property from upwards of 12 years ? 

Thirdly. — It appearing from the plaintiff's allegation, that the 
amount of his alleged deed of conditional sale, has been paid off, and 
that another deed of sale has been executed. The point to be consi- 
dered is, whether the plaintiff's suit, brought as it is on the ground 
of such cancelled conditional sale, is legal and proper ? 

Fourthly. — Whether the plaintiff's allegation is true or not? 

Fifthly. — Whether the foreclosure of the disputed property has 
been completed in conformity with the general practice and rules 
of the civil court, and whether the foreclosure has not become null 
and void, in consequence of the amount mentioned in the petition 
for foreclosure having been deposited by the appellant? 

Sixthly. — Whether, with reference to the circumstances of the 
case, the decision passed by the principal sudder ameen, is right 
and correct ? 

It was proposed by the Court, that the two first issues for the 
respondent, should be first argued as bearing on limitation, but Mr. 
Ritchie observed that no objection could be raised as to the law 
of limitation, by the respondent, as he had not filed an appeal 
against the decision of the principal sudder ameen on that point, 
nor had he filed any answer or grounds of appeal, and the case 
now comes before the Court on the points, specifically raised by the 
appellant, to show the invalidity of the decision of the principal sud- 
der ameen, upon two distinct heads involving the merits of the case* 

Mr. Waller, on the other hand, observed— -That the decision of the 
lower court had been in favor of the respondent, the claim of the 
plaintiff having been dismissed in toto. The record is before the 
Court in appeal, and the respondent relies upon all the grounds 
urged below, although the decision of the lower court may be 
based on only some of those grounds. 

A majority of the Court (Messes. Dunbar and Colvin) were of 
opinion that, as the case was unconditionally dismissed on the merits 
below, it was not necessary for the defendant to appeal against the 
decision of the principal sudder ameen, on the point of limitation, 
and that he is entitled to raise the issue of limitation, as barring the 
suit in appeal, having expressly pleaded it in his answer in the 
lower court 

Mr. Dick recorded his opinion in the following terms: — ■ 
The point, raised by Mr. Ritchie, has never been mooted in 
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our courts, so far as I can recollect It lias, however, more 
weight with me, than seemingly with my colleagues. The de- 
cision of the lower court is founded solely on the merits of the 
case, and after the Court had considered and rejected the plea of 
limitation. When the respondent was informed of the appeal on 
the merits, if he wished to stand again on the late of limitation, he 
should at least have so declared in his answer to the appeal, and 
claimed a right to be heard previously on that point in bar; or he 
might have filed a cross-appeal to try that point, before entering on 
the merits. • 

I do not say that he was bound to institute an appeal to try 
again that point in bar, so long as no appeal was preferred on its 
merits. He has filed no answer, he should therefore be restricted 
to the points raised in the written pleadings in appeal, when ad- 
dressing the Court orally, just as he would be restricted to the 
record of the lower court, in preferring an appeal from a decision 
in a cause in which he had neglected to appear and answer to the 
plaint after having been duly summoned* 

With reference to the opinion of the majority, the Court direct 
that the issues for the respondents, in bar of the suit, be first 
argued* 

Mr. Waller.— Section XIV. Regulation III. of 1793 lays down 
that no suits can be heard after the expiration of 12 years, 
except under certain circumstances, not applicable to this suit In 
this case, the original transaction, on which the plaint is founded, 
goes back as far as Cheyt 1231, and this suit is instituted in Bha* 
doon 1256. In order to the elucidation of the point, whether limita- 
tion applies or not, the first thing requisite is to determine what is 
the plaintiffs cause of action ; then it only remains to be seen whe- 
ther he is within time, and if not. whether he justifies the delay 
under circumstances recognized by the law ? Plaintiff admits that 
he advanced money on mortgage, the condition being that if the 
money were not repaid in one payment, within three years, an abso- 
lute right should accrue to the plaintiff by way of purchase from 
the day succeeding the expiration of that term. — the three years 
expired in Cheyt 1234. Plaintiff himself states that the payment 
agreed upon, was not made within the time. There can therefore be 
no doubt, as to the time from which the right of action accrues, 
viz., in 1234. No cause has been shown as required under the 
law, as precluding the plaintiff from bringing bis suit within 12 
years, and apart from this, the reason assigned by the principal 
sudder ameen for holding that limitation does not apply, is utterly 
insufficient He refers to no law or authority, nor gives any 
reasons. I grant that a mortgager may come in without reference 
to time. The equity of redemption remains to him, so long as 
there is no foreclosure, but on the other hand, it does not at all 
follow, that in a case like this the leader shall receive a similar 
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benefit, and that no limitation shall apply to him in suing for fore- 
closure. The bare circumstance of there having been litigation 
amongst others, as to this property, and in which the plaintiff came 
forward, under a title different from that now advanced, cannot be 
of any avail to stop the positive enactment of the law. The whole 
statement of the case, as shown by himself, affords none of the 
conditions under which his suit can be brought so long after the 
prescribed time. The controversy, pending between the other 

Jiarties, in no way prevented the plaintiff from urging his claim, 
t is not shewn in fact he ever demanded his right, and that the 
mortgager admitted it The dictum of the principal sudder ameen 
is quite opposed to the direct provisions of the law. In regard to 
the case cited by the principal sudder ameen, I observe, that it 
directly applies to the case now before the Court It was dismissed 
by two lower courts on the ground of limitation, and two judges 
of this Court, under the new rules in force with regard to the 
admission of special appeals, refused to admit a special appeal on 
the ground, that the applicant was unquestionably out of time, as 
the party had not preferred his claim for foreclosure within 
twelve years. Another case, to which I beg to call attention is, 
that of Mirtonjoy Parey, appellant, versus Omesh Chunder Paul 
Chowdree, decided by a full bench on the 31st October 1849. 

In that case, as between a zemindar and his tenant, the majority 
(dissentient Mr. Dick) held, that limitation did apply, and that 
under the law there is no exemption. The plea that, interme- 
diately the position of the plaintiff has changed, and that in con- 
sequence of his failing to get possession as purchaser, under a 
subsequent deed, he now comes in upon the original transaction, 
cannot be admitted as of any advantage to the plaintiff. There 
has been no such continuation of transactions, as can enable him 
to come into Court, so long after that transaction on which his 
claim is founded. 

It is a matter of record in the pleadings and not of controversy 
between the parties, that Ramruttun has been in possession from 
the date of his biil.of sale, but his possession is shown more distinctly 
from the termination of the case, under Regulation XV. of 1824, 
which was in 1236. From that date to the institution of this suit, a 
period of 20 years has elapsed, during which he has held possession, 
giving him a prescriptive title. Clearly, therefore, the plaintiff's cause 
of action against Ramruttun would have been from the date of the 
order under Regulation XV. of 1824. In the case of Rooknee Begum 
and Furkoonissa against Ramruttun, the plaintiff appeared as a 
third party only, but this circumstance shows that he was fully 
cognizant of Kamruttun's adverse possession, and that therefore 
a cause of action had accrued to him, and that he was not bound to 
wait to see the result of disputes between other parties. That case 
was decided by the first Court in 1242, from which time up to 
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1256, is much beyond 12 years* Nothing connected with that 
suit can be viewed as standing in the plaintiffs way, and therefore 
Ramruttun's adverse possession, with plaintiff's fall knowledge for 
more than 12 years, effectually bars him. In volume IV. of the 
printed Decisions of the Sudder Court, page 87, there is a case in 
point, Zorawur Singh and others, versuf Yor Singh and others. I 
submit then, that under Regulation II. of 1805, the defendant has a 
prescriptive title, which makes the present plaint beyond time. 

Baboo Ramapersaud Roy on the same side. — This suit was insti- 
tuted nearly 25 years after the cause of action, which accrued to 
the plaintiff in 1234, and not, as it will probably be contended for 
the other side, in 1249, on the expiration of the year of grace. The 
reply of the plaintiff shows that he would carry on the date to that 
time, and that if he be not allowed to do so, he still holds himself to be 
within time, because he was precluded from coming forward sooner 
by the several controversies pending in the courts, subsequent to 
the transaction in which he founds his claim ; but on neither of these 
points, can the claim be admitted with reference to limitation. 

Section XIV. Regulation III. of 1793 positively enacts, that no 
suit shall be entertained, the cause of action in which shall have 
arisen more than 12 years back. Inconvenience resulted from this 
general rule, and in 1805, Regulation II. of that year, was enacted 
to grant exceptions to the general rule before laid down. Amongst 
others, it enacted, that the right of the mortgager to redeem, 
shall not be barred at any time previous to foreclosure. This 
cannot, by any possibility, apply to the case of a mortgagee. 
This distinction was made to provide for those cases, in which the 
mortgagee was in possession in virtue of the mortgage not as pro- 
prietor. Saving the exceptions specifically provided for, the 
general law must be the rule. The principal sudder ameen has 
decided upon the point of limitation on the ground that Section 
VIII. Regulation A VII. of 1806 gives the mortgagee liberty to 
foreclose at any time without reference to limitation. On this 
point he is unquestionably wrong; that law leaves the law of limi- 
tation quite untouched, merely providing for the security of mort- 
gagers ; that foreclosure should be effected by a certain process, 
under the orders of the courts. If that law had never been enacted, 
it cannot be supposed for a moment, that any mortgagee might 
have come in for foreclosure, after the lapse of twelve years. 

As to the question, whether the cause of action is to be held as 
arising in 1234, when the right of plaintiff accrued, in consequence 
of the non-payment of the money on the due date, or in 1249, when 
the plaintiff chose to issue his notice of foreclosure, long after the 
lapse of 12 years, the truth is, that the case is, in reality, one of 
debt. A certain sum of money was borrowed on condition, that it 
should be repaid in 1234, failing which, the property to vest in the 
lender. Being thus a mere matter of debt, it was open to the 
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borrower to pay up to the due date, after which the right in the 
property came to the lender. He now comes into court to assert 
that right In cases of mortgage, the mode of demanding money 
due, is, that it should be done through the Court ; but this in no way 
affects the law of limitation, which is just as binding in these cases 
as in all others. So, in the case of paupers, the whole of the formal 
preliminary investigations required by law, before the actual filing 
of the plaint, do not serve the operation of the law of limitation. 
See cases at pages 8 and 96, volume VII. of the Select Reports. If 
mortgagees were left at liberty to sue for foreclosure whenever they 
liked, they would put the borrowers to great disadvantage, as after 
the lapse of a very long time, they might not be able to impugn 
the assertions of the mortgagees so effectually as they could have 
done, had the matter been brought forward within a reasonable 
time. 

The principal sudder ameen, in the latter part of his ruling on 
the point of limitation, states that there are many good and satis- 
factory reasons for the delay incurred by the plaintiff ; but he does 
not give them in detail. But taking the reasons actually pleaded by 
the plaintiff, I contend that none of them could have precluded the 

Flaintiff from suing, or can justify the delay. The right of suing, as 
have already said, accrued in 1234, corresponding with 1837. 
I find from his pleadings that after that date, there were proceed- 
ings in the Criminal Court, the first is dated May 1831, and the 2nd 
July 1831, corresponding with the Bengalee year 1231. These 
proceedings have nothing to do with the claim of plaintiff; they have 
to do with the defendant, and parties holding under a totally dis- 
tinct title from Noor Jehan, the mortgager to plaintiff, and they 
could not possibly have prevented the plaintiff from proceeding 
against the mortgagers or their legal representatives. 

Next, allusion is made by plaintiff to a suit, instituted by the par- 
ties concerned in the criminal proceedings, on a title altogether 
different from that of plaintiff. Upon that suit there is the deci- 
sion of the judge of the 8th September 1836, and that of the Sud- 
der Court of 11th December 1846. It appears that in that case 
the plaintiff merely came in as a third party, and represented that 
he had a mortgage. Such a representation is not a preferring of 
his claim to a Court of competent jurisdiction, his claim being in 
fact, entirely opposed to that pleaded by both parties. The suit 
instituted by the donees of Noor Jehan against Ramruttun, is 
dated in 1832, corresponding with 1239, that is, five years after 
plaintiffs cause of action arose, yet with his knowledge of the pre- 
vious criminal proceedings, he might easily have instituted a suit 
against all those parties, and particularly against Ramruttun, 
who was in possession during the intervening period of five years, 
yet he did nothing of the kind, and at last contented himself with 
merely giving a notice of his claim* Having done nothing up to 
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the date of the decision of the Sadder Court, in the case between 
the donees of Noor Jehan and Ramruttun in 1840, the plaintiff 
then alters his tactics, and purchased the title pleaded by the said 
donees on the 27th Magh 1249, corresponding with 1841, and 
admitted the title of the donees, claiming to hold, in virtue of the 
purchase from them, giving up his previous title, and when the 
decision of the Privy Council showed his new title to be bad, he 
claims the right to fall back on the old one. I contend that there 
was nothing whetever in the whole of the proceedings referred to* 
of a nature to justify the plaintiff's delay, in proceeding on his first 
title. 

' Mr* Ritchie, for the appellant — I shall endeavour to show that 
there is nothing whatever to prevent the plaintiff from suing for 
the recovery of the debt due to him, and chargeable on the land in 
dispute. Under the circumstances of this case, the period of 12 
years, from the date on which the right of action accrued, has not 
run at all, and even if it has run, the case still falk within three of 
the exceptions to the general law of limitation, Regulation XIV. of 
§793, inasmuch, first, as there has been an admission of the truth 
6f the demand and a promise to pay the money, within 12 years, 
previous to the institution of the suit; secondly 9 the plaintiff did 
prefer his claim to a court of competent jurisdiction to try the 
demand within the period, and thirdly, he has proved that, under 
the circumstances of the. case, he was precluded by good and suffi- 
cient cause from seeking redress. I contend further that the 
course taken by the defendant in tendering the money due, and 
having obtained a decree from the principal sudder ameen on that 
Very ground, precludes him from relying on the lapse of time. 

with regard to the general law, as to when the cause of action 
accrued, it must be remarked that a mortgager has not the same 
right as the right to recover a debt from a debtor. To give him 
such a right certain preliminary processes are necessary ; until these 
have been gone through, the cause of action, as for possession of 
the land, does not accrue. So long as the borrower pays the inter- 
est of the money, the lender may not deem it necessary to bring 
into the courts a suit for the land ; the payment of the interest 
keeps the debt alive ; but if 12 years elapsed, without any such 
payment, or any dqpiand, or acknowledgment, then as a matter of 
bourse, no suit could be brought The representatives of Noor 
Jehan have throughout admitted the right of the plaintiff, and this 
they did more distinctly in 1840, when they agreed to sell the land 
to plaintiff, admitting a certain sum to be due, as principal and 
interest, on the original kists. The action was brought in 1849, 
that is, within 12 years after such admission. It cannot be main- 
tained that the respondent, Ramruttun, who is in possession as an 
alleged purchaser, after our conditional sales, can claim any advan- 
tage over the mortgager and his heirs. Indeed the decision of the 
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fall Court, in the case of Joysunker Chund, versus Zumuroodeen, 
Select Reports, volume VII., page 390, would place him in a lower 
footing, for it is there ruled, that a purchaser, though in possession, is 
not entitled to notice, not being a legal representative, such as the law 
XVII of 1806 contemplated; consequently he cannot offer any ob- 
jection, which the heirs could not It is not, however, necessary for 
me to reply on that precedent, which is one h fortiori* It is suffi- 
cient that I show, that assuming him entitled to notice, he cannot 
urge that a claim not barred to the borrowers, is barred to him. 

Now, what is the law to be administered? It is Regulation 
XVII. of 1806. That law enjoins, that whenever a holder of a deed 
of mortgage is desirous of foreclosing, of course so long as the 
debt exists, or has been kept alive, he can cause the prescribed no- 
tice to be issued, and I have shown that our debt has been legally 
kept alive by the admission and promise to pay off the borrowers in 
1840 or 1247 adverted to above by me. For if the debt be kept 
alive, and can be legally enforced, it follows as a consequence, that 
the conditional sale or mortgage, which is a security for the pay- 
ment of the debt, can be foreclosed in the manner prescribed by 
law, within the same time. Now during the whole of the legal 
proceedings in the courts, between the heirs of the mortgager and 
the respondent, the heirs of the mortgager admitted the debt to be 
due, and their crowning act of admission was contained in the deed 
of 1840 in the most unequivocal language. In the Queen's Courts 
we are guided by the Statute 21st of James I. In that the words 
are most decisive, and without any exceptions, vet the courts 
have always held that a promise to liquidate the debt or an 
acknowledgment of its being repaid brings the original cause of 
action to the date of the promise. The analogy presumed by Baboo 
Bamapersaud of a pauper case does not apply, if my argument 
be good. 

I proceed to consider whether the case falls within any of the 
exceptions allowed under the law — First, as to the admission — any 
statement by a debtor by which it can be implied that the debt 
remained at the time unpaid, is sufficient to exempt a party suing 
such debtor from the operation of the law of limitation. I read the 
agreement of 1247 to show, that it contained a clear and distinct 
acknowledgment of the previous transaction, and of the non- 
liquidation of the money due up to that time. I do not at present 
go into the question, whether the admission goes beyond and extin- 
guishes the debt I merely assert, at this stage, that it is a good 
admission, with reference to the point of liquidation. The nature 
of the transaction then entered into does not affect the fact of the 
admission. It is of much importance to bear in mind that the kut- 
kubalas have never been given up, the further agreement as to set- 
tlement of the debt in a manner not originally contemplated, still 
leaves the admission where it was. 
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Next, as to whether the plaintiff has not preferred his claim to a 
court of competent jurisdiction within the prescribed time, I con- 
tend that the plaintiff in preferring a petition, as a third party, to a 
court of competent jurisdiction, as to the subject matter of the 
suit, has done all that is necessary under the law ; that he did so 
come in daring the controversy between the other parties, who 
were fighting for these lands is not denied. I say therefore, that 
the plaintiff has not allowed his claim to lie dormant, so as to debar 
him from coming forward now. When they were in litigation he 
asserted his claim. In his petition to this Court in 1840, he asked 
for possession, but was refused, as Ramruttun Roy had appealed 
to the Privy Council. As to the plaintiff not having brought a suit 
at an earlier date, I submit that the fact of this Court, having given 
a decree to Rooknee Begum and Furkoonissa, the heirs of the 
mortgager, constituted a satisfactory cause for his not doing so, in- 
asmuch as there was a reasonable presumption that that decree 
would be carried out, and that the plaintiff would get his rights 
without resorting to the courts* 

As to the third exception, it seems to me that the litigation between 
Ramruttun Roy, who claimed on a deed of sale from Noor Jehan, 
the mortgager, and the heirs of the mortgager, who claimed on an 
alleged previous deed of gift was (if even there was in any case,) a 
good and sufficient cause for not proceeding. No content had ever 
arisen between the mortgager and the mortgagee, the former admit- 
ting the claim ; but stating that she had been illegally ousted by a 
party claiming under a false deed of sale. The mortgagee was not 
under any obligation to call in his money from the mortgager, as 
being, as the latter admitted, his claim, and he might well wait to 
see the result of the case between the mortgager and the third 
party, in order that he might know with whom he should deal in 
converting his mortgage into an absolute purchase. The great 
delay lay in the time which intervened between the decision of this 
Court and that of the Privy Council, and to wait for that was not 
surely unreasonable. That decision itself expressly reserved the 
rights of third parties and the plaintiff within a year gave notice 
for foreclosure. 

With reference to the length of time, during which Ramruttun 
has been in possession, urged against us as a bar to the suit, I have 
to observe that the length of possession is of itself nothing, apart 
from the consideration of the time, when the cause of action accrued 
to the plaintiff, and I have already shown that in this cause that 
accrued within J 2 years. The mere accident of the possession 
having shifted from the mortgager to another party, can in no way 
affect plaintiff's right, so long as the money lent remains unpaid. 

As to the tender of the money by the defendant on the issue 
of notice for foreclosure, as he induced the lower court to consider 
it as a valid tender, he cannot now turn round and deny the claim 
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altogether. His objection on the lapse of time therefore ought not 
to be allowed. 

Baboo Sumbhoonath Pundit on the same side. — I wish to speak 
a few words in support of the opinion of the principal sudder 
ameen, that as far as the serving of notice goes, no mortgagee is 
barred by law of limitation. Section VIII. Regulation XVIL of 
1806, in its wording, leaves it quite discretionary with them to do 
this, at any time subsequent to the date stipulated for re-payment. 
No allusion is made in this law to the previous enactment Section 
XIV. Regulation III. of 1793, or to any other, so as to show that 
the mortgagee should be held to serve his notice within 12 years* 
The other party have referred to the disadvantages, under which 
mortgagers would be placed, should limitation not affect the mort- 
gagee. This appears to me to be an error, the right to pay a debt 
expires on the stipulated date, and if the law allows the mortgagee 
to serve notice at any subsequent time, this indulgence is not limit- 
ed to him only, but equally affects the mortgager, who can pay in 
the money at any time before the serving of notice. In regard 
to lapse of time, the plaintiff is just as likely to suffer from it, as 
the defendant, the proof lying upon him in the first instance. The 
mere fact too, of long silence, would always lie against persons seek- 
ing for foreclosure, after the lapse of a very long period. 

Afr. JVaUer, in reply. — It is attempted by the other party to be 
shown that there was an admission of the demand and a promise to 
pay within 12 years before the suit, by referring to the bill of sale 
of the property, out and out, in 1247. I do not intend to contend 
at present, that the principal sudder ameen is right in ruling that 
the plaintiff, having an original lien in the property by mortgage, 
having subsequently extinguished that lien by an absolute pur- 
chase, in consequence of that purchase proving a failure, is de- 
barred from falling back on his original lien ; but I equally hold 
that he is wrong in his reasoning on the law of limitation. It must 
be understood, however, that I concede to this, at this stage of the 
proceedings, without prejudice to my right to take another view, 
should it appear necessary hereafter. 

The admission relied on by the other party is to this extent, 
that up to this time, there is a certain sum of money due, but it is 
coupled with a subsequent admission or declaration, that, though 
the money was due, it had been liquidated by that very deed. The 
first admission is brought in merely to show how the purchase- 
money is made up. Subsequent to that bill of sale, there was a 
petition by Prannath Chowdree filed in this Court, on the 16th 
February 1841, admitting that there was no money due to him and 
praying for possession as purchaser. (The bill of sale and the peti- 
tion are here read.) 

This cannot be viewed as an admission of the kind contemplated 
in the law assuming limitation. It was a mutual admission and 
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extinction. The law requires that the defendant should admit the 
demand, without qualification ; and with reference to an intent to 
pay, it does not recognize an admission of this kind, intended to 
suit a specific purpose between parties, and in itself containing a 
counter-admission, showing that both parties should thereafter be 
debarred from further controversy on the subject Twelve years 
is a very long period for allowing claims to be brought into court, 
an extension of that period is not to be allowed except on the 
clearest grounds. Admissions made between other parties cannot 
prejudice the defendant, Ramruttun. Viewing the whole course 
of the proceedings, from first to last, there is reasonable ground for 
believing that the admission, such as it is, was collusive. The 
effect of the two arrangements in the bill of sale is to injure a third 
party, who has nothing to do with their claims or rights. Ram* 
rattan Roy so long in possession, is the only person whose admission 
could get rid of limitation, as against any claim on the property, 
after the expiration of 12 years; but he has ever refused to 
recognize any right save his own, and has distinctly denied that 
Furkoonissa and Rooknee Begum are the heirs of the original 
mortgager. These people, in having come into court on a special 
plea of right, in virtue of gift, cannot possibly be regarded as heirs, 
and any admission by them is of no force against them. 

Then as to the fact that the claim of plaintiff was preferred 
within twelve years to a court ef competent jurisdiction, I call 
attention to the wording of the law, which says that he shall not 
only have made his demarid, but that he must show cause for 
not having proceeded with the suit A mere petition, by the 
plaintiff, as an objection in a case instituted by Rooknee Begun! 
and Furkoonissa against Ramruttun, can never be regarded as a 
preferring of his claim, in the manner required by law. There 
was no demand, and there was no suit In order to bar limitation 
it is necessary to show, that the very demand now put forward 
had been preferred, but not prosecuted to a ^conclusion from some 
good cause. Construction No. 813, of the 16th August 1853, lays 
down that a miscellaneous application to a civil court, within 12 
years, cannot be considered as " the preferring a claim," within 
the meaning of Section XIV. Regulation HI. of 1793, so as to 
enable a party to bring his action after the expiration of that 
period. Upon such a petition, as that put forward by the plaintiff, 
the Court could net possibly have tried his demand. 

At this stage of the proceedings the Court having consulted upon 
the argument so far as it had gone, the majority, Messrs. Dick and 
Dunbar, came to the conclusion that the admission contained in 
the bill of sale of the year 1241, is such an admission, as is con- 
templated in Section XIV. Regulation HI. of 1793, coupled with a 
promise of payment, on a contingency which could not be fulfilled. 
This in their opinion gives him a right of suit On his mortgage 
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against the alleged heirs of the original mortgagers, who made the 
Admission, and against any parties in possession of the property 
mortgaged. Mr. Colvin took a different view of the point on the 
grounds stated in his note. 

Mb. Colyin's Note. — Looking to the terms of the deed of 27th 
Magh 1247, 1 do not find that they contain such an acknowledg- 
ment of the demand, and promise to satisfy it as bringing it within 
the scope of Section XIV. Regulation III. of 1793. The deed 
acknowledges, it is true, the debt, but also its satisfaction, and 
putting Ramruttun Roy out of the question, it would not, in roy 
opinion, supposing only the parties to it to be the litigants in the 
present case, have saved the plaintiff from the application of the 
rule of limitation, so as to permit his proceeding upon the deed of 
mortgage. 

On the point of limitation, as affected by the respondent's undis- 
turbed possession for upwards of 12 years, a majority holding 
that it constituted an effectual bar to the suit, recorded the 
following 

Judgment. 

Messrs. J. Dunbar and B. J. Colvin.— On the second issue 
of the respondent it has been argued, that the respondent is the 
representative of the mortgagers, and that therefore the suit, if 
good against them, is equally so against him; but he holds by 
another title than that which the plaintiff sets up in this suit, and 
in fact throughout the whole course of previous litigation, has set 
up a title opposed to that of the alleged heirs of the mortgagers. 
Of this the appellant was cognizant, and should, if he had any 
claim against the respondent, have brought it within 12 years 
from the date of his jpossession. Therefore, although it has been 
above ruled by a majority of the Court that the plaintiff is not 
barred from prefering a claim on the ground of the original deed 
of mortgage, yet as the respondent, as an entirely distinct party, 
has held possession under his own adverse title for more than 
12 years, such claim cannot lie either against him or the land 
in his possession. 

We uphold the order of the principal sudder ameen and dismiss 
the appeal with costs. 

Mr. A. Dick. — On the second issue of respondent, the law 
of 1805, Section III. Clause 1, is merely a law declaratory of 
exceptions to the law of limitation, Section XIV. Regulation 
III. of 1793, and has reference solely to who may be sued. The 
original law of limitation, Section XIV. Regulation III. of 1793, 
on the contrary refers solely to who may sue, and provides that 
under certain circumstances a suit may be instituted and will 
lie without any exception as to the party to be sued, or the 
property sued for. One of those circumstances is, that the com- 
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plainant be able to prove, that from good and sufficient cause 
be was precluded from sooner obtaining redress. 

In this case, the appellant, plaintiff, has shown that the respon- 
dent's ostensible possession dates from the magistrate's order 1831, 
and that from 1832 to 1847, a suit was pending in the courts of 
justice between the heirs of his mortgager and the respondent 
Ramruttun, the party in possession of the property pledged to him. 
In 1849, he instituted this suit against both those litigants, I hold, 
therefore, that he was justified in not suing while that suit was 
pending between the very parties whom he would have sued. He 
did enough by presenting a petition that his claim might not be 
prejudiced by any decree passed therein. A suit by him in the 
interim would have been superfluous and litigious as against the 
heirs of his mortgager, who admitted his right, and nugatory as 
against Ramruttun, the party in possession, for no decision could 
have been passed, until final decision in the pending suit between 
those parties. Thus, I think, appellant has showed such good and 
sufficient cause for bis delay, as was contemplated in the law, 
Section XIV. Regulation III. of 1793, and enough to satisfy the 
requirements of justice. 



The 11th January 1854. 
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Regular Appeal from the decision of Moulvie Mahomed Ru/eek Khan, 
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MUSST. KUNWAL CONWAR and others, (Plaintiffs,) 
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RAMPERSAUD DOSS and others, (Defendants,) 
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Vakeel of Appellants — Baboo Kishen Kishore Ghose. 

Vakeels of Respondents — Mr. J. G. Waller and Moonshee Ameer. 

Alee. 

Suit laid at Rs. 9,920. ia n 

The plaintiffs instituted this suit with a view to set aside, as rerenaTof 

illegal, the sale of the property claimed, sold in satisfaction of a gjj § aSSS" 

decree of court It came on for hearing with a suit which the it°w held,** 6 ' 

auction-purchasers, Rampersaud Doss and others, had brought th*t«s noneof 
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11,6 nS t£e •I?" 118 * Kwhen Doss, one of the defendants in this suit, for posses- 
^atdity of the sion of an 8 annas share of the disputed property, on the plea of 
^« tori been dispossession. 

collector Jt ° r ^ e plaintiffs pleaded that the sale was illegal on several 
was not vitiat- grounds. They alleged that the sale should have been held at 
LaM the order Behar, not at Bhaugulpore; that the proper isteharnamas had 
to sell had been not been issued; that the property had not been sold to the 
Se7rind£f h d"> re «-holder, as directed by the Court; that no notice had been 
ladder wneen published, as required by Section XII. Regulation XL V. of 1793, 
whfi? haofthe alM * that the lands, though constituting three distinct properties, 
revenue juris- had been sold in one lot 

of C be^n^\e^ Th * principal sudder ameen found the objections to the sale to 
directly by the be untenable and dismissed the suit 

5w iSeeS U if The followil| g issues are filed on behalf of the appellant :— 
the distriot, in First, — Whether in consequence of all the pleas urged by the 
r ri^d'i? 5 ° i?il P^ a ' nt *ff not being disposed of by the lower court, its decision is not 
a defective one ? 

Secondly, — Whether the sale of the disputed property was or waa 
not made in conformity with the rules and regulations in force ? 

Baboo Kishen Kishore Ghost, for appellant — Both parties admit 
that the property lies in the civil jurisdiction of Behar-— or if this 
be not admitted bv the other party, I , am prepared to prove it by 
a decree of the pnncipal sudder ameen of Behar, dated 29th April 
1842, the very decree in execution of which this property was 
sold. The mouzas are in the Revenue jurisdiction of Monghyr. 
The principal sudder ameen of Behar should himself have directed 
the collector of Monghyr to sell, but he sent the case to the prin- 
cipal sudder ameen of Bhaugulpore, who instructed the collector 
of Monghyr to sell. The confirmation of the sale, too, was made 
by the principal sudder ameen of Bhaugulpore, who had nothing 
to do with the case, and no jurisdiction over the property. This 
was not only illegal, but very prejudicial to the appellants' in- 
terests. The sale moreover, should not have taken place. The 
principal sudder ameen of Behar wished to stop it, and if he had 
addressed the collector of Monghyr direct, it would have been 
postponed, but his requisition, as sent through the principal sudder 
ameen of Bhaugulpore, was too late. After the sale, the prin- 
cipal sudder ameen of Behar sent a roobukaree on 5th December 
1845 to the principal sudder ameen of Bhaugulpore, with a view 
to prevent confirmation of the sale. Nevertheless the latter con- 
firmed it on the 26th January 1846. The principal sudder ameen 
of Behar wished to re-open the matter, but the principal sudder 
ameen of Bhaugulpore declined to do so. 

Secondly. — No ishtehars were issued in respect to the sale, either 
by the principal sudder ameen of Behar or of Bhaugulpore. 

Thirdly. — The decree-holder petitioned to be allowed to become 
the purchaser, agreeing to go as. far as rupees 25,000 for the pro- 
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perty. This was intimated to the Bhaugulpore court, by that of 
Behar, but not attended to, and the property was sold for rupees 9,000 
and odd. When the sale was going on, an agent of the decree- 
holder presented a petition to the collector, representing that there 
were three monzas for sale, and that the decree-holder was willing 
to forego the sale and give a full discharge, on getting a 5 annas 15 
gundas share of one only ; but that the arrangement could not be 
immediately carried out, from the want of a proper stampt paper on 
which to execute the kubala; but the collector refused to postpone 
the sale. On this ground, too, the principal sudder ameen was anxi- 
ous that the sale should not be confirmed, but he could not exercise 
the power which rightly belonged to him, in this respect, because 
the Bhaugulpore authorities had already confirmed the sale. One of 
the mouzas only had before been sold for rupees 10,000, so that a 
sale of all three for less money was a grievous loss to appellant 
caused by the irregularity complained of. Further, it now appears 
from the record, that the property was not attached before the 
sale. On the 1st August 1850 it was ruled by a full bench of 
this Court, in the case of Brijall Oopadhya, petitioner, that a sale 
in execution of decree, without previous attachment, is illegal. 

Mr. Waller, for respondent— First, in regard to the point last 
urged, there is no issue as to the fact of there having been an at- 
tachment or not, either in the court below or in this Court. Law 
can only be applied to ascertained facts, and the appellant is not 
entitled to bring in other facts than those pleaded by him, to sup- 
port his position of a non-compliance with the requisitions of the 
law in respect to the sale. I quote the precedent of Mohanuddee 
Begum, petitioner, decided on 20th October 1852, which lays 
down the principle, that this identical objection, the want of at- 
tachment, could not form the ground of a review to distarb the 
judgment of the Court. So alsp this objection of fact, not taken 
below, cannot form a ground on which to solicit interference with 
the judgment of the lower court 

The Court do not hold the case quoted to be in point, as it refers 
to a review, and the objection in this case is distinctly taken in the 
grounds of appeal and covered by the second issue. 

Kishen Kishore Ghose reads the sale roobukaree of the 18th 
November 1845, to show that it makes no mention whatever of 
previous attachment, although detailing other processes preliminary 
to the sale. He further observes, that although the point was urged 
in the moqjibat of appeal, it was not denied in the respondents' 

answer. . . ^ 

The Court are of opinion, that the evidence adduced is insuffi- 
cient to establish the point They direct, therefore, that the pleader, 
for the respondent, proceed to notice the other objections to the 
sale taken in the argument of the pleader for the appellant 
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ftfoonsliee Ameer Alee. — The pleader for the other side has urged 
that the sale is bad, inasmuch as the decree-holder wished to take the 
property at a valuation of rupees 25,000 at the time of sale, and was 
refused by the collector. I do not admit that any authorised agent 
of the decree-holder ever did make such a proposition. It is true 
a person represented to be the karpurdauz of the decree-holder was 
asked by the collector if he was prepared to grant a receipt on 
behalf of the decree-holder, but he replied in the negative, and the 
collector's roobukaree shows that the proposition was made by one 
of the debtors, and that the individual, represented to be an agent 
of the decree-holder, declared that he was not his agent Under these 
circumstances, it is evident, that no offer was ever made by or for 
the decree-holder, which could legally or properly be accepted. A 
collector has no power to postpone a sale, upon any such grounds. 

In regard to the objections taken that no ishtehar was stuck up in 
the cutcnerry of either of the principal sudder ameens, I observe 
first, that no proof of this assertion has been adduced ; while in the 
sale roobukaree of the collector of the 18th November 1845, it is 
distinctly stated, that ishtehars were published in all the courts and 
public cutcherries, as required by law. Further, according to 
Section XII. Regulation XLV. of 1793, it is not necessary, that an 
ishtehar should do published in the court of the principal sudder 
ameen. In that enactment it is only provided, that it should be 
stuck up in the civil court, and this was done in the court of 
Behar, which in this case held the civil jurisdiction. The lands 
He within the revenue jurisdiction of Monghyr, and notice was duly 
given in the Mofussil. 

Objection has been taken to the transfer of the execution of the 
decree from Behar to Bhaugulpore. This course was not irregular, 
as the lands lie in the revenue jurisdiction of Monghyr. Clause 
3, Section IV. Regulation VII. of 1825, requires that the sale 
should be held at the office of that collectorate, into which' the 
revenue is payable. When the case had been once transferred to 
Bhaugulpore, all orders in regard to it could issue only from the 
principal sudder ameen of that district, so that the interference of 
the principal sudder ameen of Behar was irregular and unautho- 
rised. In short the whole of the objections to the sale urged in the 
appeal, are, in my opinion, untenable. 

Baboo Kishen Kishore Ghose in reply. — The principal sudder 
ameen of Bhaugulpore had no right to confirm the sale or give any 
orders regarding it, and the principal sudder ameen of Behar had no 
right to transfer the execution of the decree to another court, inas- 
much as the lands lav within his own civil jurisdiction ; he should 
himself have directed the collector of Monghyr to sell. This course 
is in accordance with the Circular Order of the 8th May 1840, 
paragraph 2. Even if it had been necessary to send the case for 
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execution to another district, it sliould have been sent to the judge 
not to the principal sudder ameen. See Circular Order of the 24th 
September 1841, paragraph 1. 

The principal sudder ameen of Bhaugulpore had no jurisdiction 
whatever in the case. The lands do not fall within his civil 
jurisdiction. In regard to the intention of tlie decree-holder to 
purchase, I read to the Court the roobukaree of the principal 
sadder ameen of Behar that reached the collector of Monghyr 
before the sale, but he did not attend to it 

Judgment. 

We are of opinion that the transfer of the case of execution of 
decree to the principal sudder ameen of Bhaugulpore was un- 
necessary, as it was competent to the principal sudder ameen of 
Behar himself to issue the requisite orders to the collector of 
Monghyr to sell, as the lands, though lying in the revenue 
jurisdiction of the latter, are situated within the civil jurisdiction 
of Behar; bat as, under any circumstances, the collector of Mon- 
ghyr was the proper officer to effect the sale, we do not think that 
this irregularity is of such a nature as to vitiate the sale, if other- 
vise good and valid, according to law. It does not appear to us, 
that any of the conditions, essential to the validity of the sale, have 
been omitted, and the other objections urged in appeal have not 
been established. We therefore uphold the decision of the lower 
court, and dismiss the appeal, with costs. 
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The 11th January 1854. 

Present : 

ABER. DICK, Esq.,1 , , 
J. DUNBAR, Esq., J JfU * es - 

B. J. COLVIN, Esq. Officiating Judge. 

Regular Appeals from the decisions of Syud Tnfuzzul Hossein 
Khan, Officiating Additional Principal Sudder Ameen of Sarun y 
dated ISth Mag 1852. 

Case No. 306 of 1852. 

MESSRS. JAMES and JOSEPH HILL, (Defendants,) 

Appellants, 

versus 

BOOTAEE SINGH, (Plaintiff,) Respondent. 

Vakeel of Appellants — Mr. J. G. Waller. 

Vakeel of Respondent — Moonshee Ameer Alee. 

Appeal laid at rupees 1,451-8-0. 



Case No. 307 of 1852. 

HURISCHUNDER MOOKERJEA, (one of the 

Defendants,) Appellant, 

versus 

BOOTAEE SINGH, (Plaintiff,) Respondent. 

Vakeels of Appellant — Baboos Kishen Kishore Ghose and Jugdanund 

Mookerjea. 

Vakeel of Respondent — Moonshee Ame'er Alee. 

A regular ap- Appeal laid at rupees 2,243-8-1-4 krant. 
peal will not lie This is a suit by an auction-purchaser for possession with mesne 
Semea^ng of profits, against the former proprietor, and all tenants, and under- 
a decree. tenants of his, who were in possession, and enjoyed the usufruct 

bound^pay °^ tne estate fro m the date of sale in execution of decree to the 
bis rent to the date of his obtaining possession. 

Sho P mh^ r o£ 0m The appellant in the case No. 306, was an under-tenant (kut-kzo- 
tained his lease, nadar) of a tenant of the original proprietor. Both obtained their 
fSfiluL^^ leases after the public sale, and when the right to the estate and 

swerable to any . _ r # # * i t 1 i • • .. • i • i 

one else not in possession thereon in virtue of the sale, was under litigation, which 

P< T1armercon- * acts ^ a< ^ ^en ren ^ered notorious. 

tinuing- in pos- The appellant , in the Case No. 307, was a tenant, farmer (yara- 

hifiease^as ** ar ) °^ *^ e old proprietor on a lease obtained several years prior 

expired? with a to the public sale in execution of a decree of Court extending to 
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end of. 1253, to which time he held possession. Moreover, he knowledge that 
continued in possession after that period, that is, the expiration of po^bn^s in 
his lease obtained previous to sale. litigation, does 

The principal sudder ameen in his decision held both the tenants 5*^^12^ 
and the under-tenants liable for the mesne profits of the estate, be held respon- 
to the extent of their possession respectively, from the date of the Sj^Jj^ 
public sale, and directed the period, of their respective possession during the time 
to be ascertained in execution of the decree, as well as the amount ^ 8 m poases- 
of mesne profits payable by each of them, conjointly with the 
former proprietor; because the possession of the malik or former 
proprietor being illegal after the sale, their's held under his, was 
consequently illegal. 

Dissatisfied with the decision of the principal sudder ameen, 
both the kut-hinadars and the ijaradar, appealed to be released 
from liability, on the ground, that they had paid what tfas due to 
the former proprietor by them on their leases ; and that they were 
responsible to him onl v from whom they leased ; and the purchaser 
should look to him alone for the mesne profits, during his forcible 
and illegal dispossession ; and their pleaders proposed the issues in 
both cases, which were argued and disposed, as recorded here- 
after. 

Issues on behalf qf the appellants in case No. 306. 

First — There arising a doubt from the manner in which the 
principal sudder ameen has drawn up his decision, respecting the 
exact amount of wasilat for which the appellants are responsible, 
is it not necessary to decide that point ? 

Secondly. — As the principal sudder ameen holding that the kubala 
adduced by the appellants is not proved, has decreed against 
them the sum of rupees 62 on account of value of trees ; the point 
to be investigated is, whether the kubala in question is proved 
or not ? If proved, whether ought not the appellants to be exempt* 
ed from the liability of paying the above amount ? 

Mr. J. G. Waller. — From the wording of the decision of the 
principal sudder ameen, a doubt arises as to what amount of mesne 
profits my clients are liable. They have, therefore, preferred this 
appeal for the purpose of having this doubt removed by an order 
of the Court in a regular cause, instead of leaving it to be settled 
summarily at the time of execution of the decree. 

The principal sudder ameen has, in the summing up, declared 
that the under-tenants/our clients, are liable for mesne profits from 
the date of their illegal possession. In the decretal order he has 
stated that the plaintiff shall receive mesne profits from the defend- 
ants in possession, who have appropriated them' from 1254 F. S. 
to date of obtaining possession. The amount payable of mesne 
profits to be ascertained at the time of execution, with interest 
thereon. It is not, therefore, clear to what amount my clients are 
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liable, or whether made at all liable for the mesne profits. ,But as my 
clients have knowledge that plaintiffs intend to consider them liable, 
therefore they have appealed from the decision. 

Moonshee Ameer Alee, in answer, contends,— My client, plaintiff, 
an auction-purchaser, sued for possession and for mesne profits 
the former proprietor, all his tenants and under-tenants, who 
were in possession from the date of his purchase, and in his plaint 
has stated in detail who were in possession in 1254, 55 and 56, and 
also in 1257, and specified the amount due by each respectively. 
Thus for 1257, cks. 1163-8 from Bug wan Dutt, former pro- 
prietor, and Sheikh Alee Uzeem, and the Messrs. Hills. The 
Messrs. Hills, in their answer, said that they were in possession in 
1257 from the beginning, on an under-lease from Alee Uzeem ; 
and the principal sudder ameen, in his summing up, has declared 
that the point to be determined is whether Uzeem, the tenant, 
(ticcadar) is liable to pay mesne profits at the rate of the rent 
payable by him according to his lease, or of the gross produce of 
the lands. He then proceeds to decide that as the leases were illegal, 
the mesne profits are to be paid at the rate of the gross produce 
against Uzeem, the tenant, and in like manner against the under- 
tenants, (the appellants), from the date of their illegal possession ; 
and in the decretal order he has recorded that plaintiff is to re- 
ceive mesne profits from the year 1254 to date of obtaining pos- 
session from the defendants, who were in possession, and appro- 
priated the profits. Hence it appears that appellants are liable 
only for the gross profits of the estate during the period of posses- 
sion, that is, the year 1257, as admitted by themselves. 

By the Court — Messrs. A. Dick and B. J. Colvin. — At 
this stage of the proceedings, the Court were of opinion that the 
issue in question being, evidently, as argued, merely the interpre- 
tation of the decision of the principal sudder ameen, they could not 
hear it ; they being of opinion that there is no ambiguity in the 
decision. No regular appeal on the meaning merely of a decree 
can lie. The regular course in such a case, is to object at the 
time of execution of a decree, and to appeal, if dissatisfied, from 
the order passed. 

All orders passed in execution being final, as part and parcel of 
the original decree. 

Mb. J. Dunbar. — Mr. Waller has asked to be allowed to argue, 
that under the law, on the facts admitted, his clients are not res- 
ponsible for wasilat. This is an argument of law, and can, in my 
opinion, be raised at any time, and I would hear him, holding the 
decision of the principal sudder ameen to fix the fall responsibility 
on the appellants, for the period during which they were in pos- 
session. 

Mr. J. G. Waller, then under Rule 4, of the 31st December 
1850, on issues, suggested as a fresh issue of law. — " Are the appel- 
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lants upon the facts found by the principal sudder ameeh responsi- 
ble for any and what mesne profits?" 

On this, the Court recorded their opinions separately. 

Mb. A. Dick. — I am of opinion that this is not manifestly an 
issue of law. To me it seems only an alter et idem of the issue 
we have already rejected ; for it involves an interpretation of the 
decision of the principal sudder ameen. I would, therefore, at once 
disallow its being proposed. 

Mb. J. Dunbar. — I cannot concur with Mr. Dick. It appears 
to me to be fairly an issue of law. It is a question of the applica- 
tion of the principles of administration to admitted facts, and there- 
fore allowable under the practice of the Court I think Mr. Waller 
should be heard. 

Mb. B. J. Colvin.— The new issue, suggested by Mr. Waller, 
is not one of law contemplated by the resolution. No law or regu- 
lation is cited as bearing upon the point, stated in the issue, nor is 
any Construction of law involved. The proposed issue belongs to 
the merits of the case. I agree with Mr. Dick in rejecting it 

Mr* Waller then proceeded to argue the first part of his second 
issue, viz., whether the kubala, or deed of sale of the trees for 
rupees 62 were proved or not 

Moonsfwe Ameer Alee for respondents, agreed to admit it was 
proved, rather than that the case should be remanded. 

Mr. Waller then went on to argue the second proposition of his 
issue. — My clients were merely bond Jide purchasers on valuable 
consideration, and the seller was in possession ; we cannot, there- 
fore, be rendered liable to plaintiff, who was not in possession. If 
he were unjustly or illegally kept out of possession by the seller, to 
that seller ne must look for any injury he may have sustained. 

Moonshee Ameer Alee y in answer. — My client purchased the 
estate at a public sale in execution of a decree of Court on the 29th 
January 1845 A. D. The kubala is dated 31st January 1850 
A. D., when we sued the appellants for the value of the trees, 
they admitted in their answer, that they had cut and used the trees. 
My client, in his reply, distinctly argued to the effect, that after my 
purchase no one had any right to purchase, or use, or in any way 
meddle with aught within the property purchased. The appellants 
are answerable to me, as they have admitted having cut and used 
the trees, whether they did so in virtue of purchase, or as proprie- 
tors, tenants, or under-tenants. There can be no doubt that they 
were aware of my purchase and rights as owner. The proof of 
that, is this. The pottah given by Sheikh Alee Uzeem (ticcadar) 
tenant, to the Messrs. Hills, appellants, under-tenants' kutkina- 
dar 9 is dated 10th October 1849 A. D. He must consequently 
have been fully aware of the purchase, and of the disputes be- 
tween me and the former proprietor, Bugwan Dutt, being himself 
actually in possession ; and this we have distinctly asserted in our 
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reply. It is a principle of law, that a purchase and sale of a pro- 
perty by two persons, belonging to a third party, can in no way 
affect such third party's rights ; and the purchaser renders himself 
liable for all the consequences to the proprietor, because he has 
knowingly entered into the transaction. If required, I can pro- 
duce precedents. It is, however, too evident to need them. 

The decree then, I contend, is correct and valid. My client 
claimed rupees 300 on account of the trees. The appellants ad- 
mitted the value of the trees to be rupees 62. The principal sudder 
ameen rejected our proofs, and also rejected the kubala which 
would have proved the value of the trees to be rupees 62, and he 
gave judgment for rupees 62 on the admission of the appellants. 

Mr. J. G. Waller, m reply. — The plaintiff (respondent) sued, not 
for the article sold and purchased by my clients, but for the value 
of them. The seller got the value of them from my clients, and to 
him alone must the plaintiff look for their value. Admitting that 
our clients were aware of plaintiff's purchase, it availeth him 
nothing — unless he had caused a notice to be served upon them, or 
had lodged a plaint They looked to the person in possession, and 
could not know what might be the result of the legal proceedings 
and disputes between plaintiff and the party in possession. My 
client's purchase was bond fide, and for a valuable consideration, 
and they cannot be held responsible to a party not in possession, 
and whose rights were not at the time determined, — the seller too 
being made a defendant by .plaintiff in his suit. 

Issues on behalf of appellant in case No. 307. 

First — Whether the plaintiffs ought not to be nonsuited by 
reason of their suit comprising several distinct claims against 
different parties ? 

Secondly. — The principal sudder ameen having passed a joint 
decree for rupees 3,309-5-1 against the appellant as well as Bag- 
wan Dutt, the former proprietor, the point to be considered is, 
whether the decree in question, as far as it regards the appellant, 
is legal and proper ? 

Thirdly. — The lower court, without a mention of the defendant's 
name, has conditionally decreed wasilat for the year 1254 Fuslee, 
reserving, for the time of execution of the decree, the determina- 
tion of the party to pay the same, whether such a conditional and 
obscure decree is a legal and proper one ? 

Fourthly. — Whether in 1254 Fuslee, the appellant had really 
held the disputed property ? 

Fifthly.— Taking it for granted that the appellant did hold the dis- 
puted property in 1254 Fuslee, still it is to be considered whether, 
with reference to the special circumstances of the case, the appel- 
lant is bound to pay wasilat, or only the malgoozaree mentioned in 
the deed of lease (ijara pottah) ? 
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Sixthly. — The plaintiffs Laving separately claimed a certain sum 
from each of the defendants, the point to be determined is, whether 
the lower court's joint award of costs against all the defendants, is 
right and proper ? 

Baboo Kishen Kishore Ghose gives up this issue, on the Court's 
pointing out that the foundation of the suit is one. 

Judgment. 

On the second issue, having heard the pleaders on both sides, 
the Court were unanimously of opinion, that as the appellant took 
his lease of the farm, several years before the sale of the estate, he 
was bound to pay the rent of his farm to the former proprietor from 
whom he obtained his lease, and could not pay it, or be answerable 
to any one else, not in possession. The former proprietor alone is 
answerable to the purchaser, for he alone prevented the purchasers' 
obtaining possession. 

After hearing both sides on the remaining issues, the Court were 
of opinion, that as the lease of appellant, alluded to in the first 
issue, expired in the end of 1253, the continuance of possession on 
the farm by appellant, after that period, when to his knowledge 
the right to possession of the land was in litigation, was at his own 
risk, and he must be held answerable to the purchaser, plaintiff, 
conjointly with the former proprietor, for the gross profits, during 
the time he continued in possession. 

The principal sudder ameen, in his decision, has decreed, that the 
exact period of the possession of appellant and others, is to be 
ascertained at the time of execution of the decree as well as the 
amount of mesne profits payable by each of the defendants. This 
is exceedingly irregular, and renders his investigation and decision 
of the cause very incomplete, and requires that the case be 
remanded for him to call on all the parties concerned, and adduce 
proof of the possession of each defendant respectively ; and after 
deciding that point, to leave the amount of mesne profits alone, 
with proportionate costs, to be determined in execution of the 
decree. The case is accordingly remanded, for the principal 
sadder ameen to proceed as above indicated. 

With respect to the second proposition in the issue proposed by 
the pleader for appellant, in appeal No. 306, we are unanimously 
of opinion, that as appellant purchased the trees, and cut them 
down, subsequent to the purchase of plaintiff at a public auction, 
of which fact, he, as under-tenant of the estate, must have been 
cognizant, he must be held responsible for their value to plaintiff 
to the extent of 14 annas of the malik's share in the trees. 
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The 12th January 1854. 
Present: 



The pleader 
of a respondent, 
who has filed 
no objections in 
an admitted 
•pedal appeal, 
cannot, under 
Act XVI. of 
1853, raise an 
objection at the 
hearing" that 
the suit will 
not lie. 

Under a 
bhurna tenure 
when the 
money advanc- 
ed by the bhur- 
nadaris repaid 
with interest, 
the proprietor 
has a right to 
enter into pos- 
i again. 



>es. 



ABER. DICK, Esq., 1 F , 
J. DUNBAR, Esq., j JU(fffl 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 117 of 1853. 



Special Appeal from the decision of Mr. W. Trevors, Additional 
Judge of Behar, dated 14fA June 1852, reversing a decree of 
Syud Asad Alee Khan, Sudder Ameen of that District, dated 28/A 
March 1851. 

BABOO ISHWUREEPERSHAD SINGH and others, 
(Plaintiffs,) Appellants, 



versus 



BURJUN SAHOO, (Defendant,) Respondent. 

Vakeel of Appellants— Mr. J. G. Waller. 
Vakeel of Respondent — Moulvie Murhamut Hossein. 

This case was admitted to special appeal on the 23rd March 
1853, under the following certificate recorded by Sir R. Barlow 
and Mr. A. J. M. Mills : — 

"For the judge's decision see pace 162, of 14th June 1852. 

"The application is founded on the principle that time is not an 
essential point in a case for recovery of possession of lands on re- 
payment of amount borrowed in the form styled usually € bhurna' — 
by the natives, and that redemption may take place at any period 
on payment 

" That the judge's ruling, that plaintiff haslost his right of redemp- 
tion, because he did not carry out the principal sudder ameen's 
order of payment within one month, is wrong. Petitioner states 
he cannot be injured in this matter as the defendant appealed to 
the judge, and the petitioner awaited the result of his decision. 

" We admit the application to try the above points." 

After the pleader for the appellant had been heard, the pleader 
for the respondent wished to snow the Court, that the suit was* of 
such a nature that it could not lie at all, contending that under the 
new special appeal Act XVL of 1853, it is competent to him to 
raise an. objection of this nature. After hearing both pleaders 
upon this point, the majority of the Court, Messrs. Dunbar and 
Colvin, were of opinion that whatever right, in respect to points 
not covered by the certificate of admission, a respondent might 
have under that law, no privilege of the kind claimed could be 
admitted in this case, as the respondent had filed no petition of 
objections. 
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The Court, therefore, restricted him to the points noted in the 
certificate. 

Judgment* 

Messrs. Dunbar and Colvin. — The object of the bhurna 
tenure was simply that the monej advanced by the bhumadar, 
should be re-paid with interest as soon as that object is effected, we 
are of opinion, that the proprietor (who is represented in this case 
by the plaintiff, purchaser,) has a right to enter in possession again 
according to Section X. Regulation XV. of 1793. 

The right of redemption on full payment being recognized, it is 
not necessary to determine whether the appellant should have paid 
in the money within the one month allowed by the principal sudder 
ameen, and we hold that his failure to do so in no way affects his 
right to redeem, whenever he saw fit 

We reverse the decision of the judge, decreeing the appeal with 
costs, and award possession to the plaintiff, on his paying in the 
money due to the bhurnadar, according to the account drawn by 
the sudder ameen, with interest up to the date of payment, the 
bhurnadar of course accounting to him for usufruct, at the same 
rate up to the date of payment. 

Mr. Dick. — In mv opinion the pleader of respondent may be 
allowed by the Sudder Court to urge and be heard in support of 
any objection, whereon a special appeal will lie, under Section III. 
and Clauses 1 and 2, Section X. Act XVI. of 1853, provided 
that he confine himself to the record of the cause as filed 
in the lower courts, and notwithstanding he have presented 
no petition in answer to the petition of special appeal. It 
has never been customary to file petitions in answer to special 
appeals preferred and admitted like this, prior to the new special 
appeal law Act No. XVI. of 1853. And Section VII. Clause 2, 
Act XVI. of 1853 merely enacts that respondent may present a se- 
parate cross-petition of special appeal, of course upon such terms 
and conditions as set forth in Clause 2, Section X. of the said Act 
Having considerable doubts as to the admissibility of the suit, I 
would grant such indulgence. 

On the two points recorded in the certificate, I concur generally 
that a mere mortgage with possession till payment of the sum 
borrowed, may be redeemed on payment of the said sum with 
interest On the second point, I am of opinion (after a repeated and 
careful perusal of the decision of the additional judge appealed 
from) that the additional judge did not rule as therein stated. 
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The 12th January 18541 

Present : 

ABER. DICK, Esq., 1 T , 
J. DUNBAR, Esq., ) Jad 9 e *> 

B. J. COLVIN, ESQ., Officiating Judge. 

Case No. 224 op 1852. 

Special Appeal from the decision of Mr. R. J. Loughnan, Judge of 
Patna, dated 27 tk August 1851, reversing a decree of Shunhur 
Lai, Principal Sudder Ameen of that District, dated 29th January 
1850. 

MPSST. BEBOO, WIDOW OF CHUMMUN LAL, Deceased 

AND OTHERS, (DEFENDANTS,) APPELLANTS, 

versus 

MUSST. LAL KOONWUR and others, (Plaintiffs,) 
Respondents. 

RADHA MUHTOON, objector. 

Vakeels of Appellants — Baboo Kishen Kishore Gkase and Moonshee 
Abbas Alee Khan. 

Vakeel of Respondents — Mr. J. G. Waller. 

Vakeel of Objector — Baboo Kishen Sukha Mookerjea. 

A nit to re- This case was admitted to special appeal, on the 8th May 1852, 
oFtwomo 8ale under the following certificate recorded by Messrs. J. R. Colvin 

bearinfTtepa?' aQ d R* H» Mytton : — 

rate jmiunas, « This case is reported at page 101, of the Patna Decisions for 

EST*,* Aagust 1851. ^ "* 

tugjwnotmni- " The suit was for reversal of sales of two mouzas for an arrear 

brought upotT °f revenue dne from another estate. The suit was dismissed in the 

exactly the court of first instance, but a decree reversing the sale was passed 

same ground _ n - nt4Afi l 
and for one on *PP eal » 

eommonobjeet " Two applications for admission of special appeal are now before 

tion h by°acoi- t ' ie C 00 ** against this decision. The points principally relied upon 

lector of the to support the applications are : — 

eatoteatae^i " FiVrf.— Multifariousness of the suit, it being brought for the 

lees than the reversal of the sale of two mouzas, bearing separate jummas pur- 

toe^oe^not* c * iase( * by separate parties 

▼itiate ? rale * We do not think that this plea is tenable. The suit, although 

for arrears of for reversal of two sales, is brought upon exactly the same ground 

menue. and for one common object, no issues could be raised as to one 

estate, which would not necessarily be raised as to the other, and 

all the necessary parties were before the Court 

" The second point is, that the plea on which the sale was reversed 

was not taken in appeal to the Commissioner of Revenue, and cannot 
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therefore legally be heard in a civil court, and farther, that the 
fact of the arrear stated in a sale notification being less than an 
arrear which had been calculated or claimed by a collector, cannot 
vitiate a sale. 

" To the commissioner, it was urged, that the demand was excesr 
sive, but the judge reversed it, because it was the contrary, u e. f 
less than was claimed as due. 

" The judge ruled that the plea had been sufficiently raised in 
the appeal to the commissioner, and it appears decreed the suit 
on the ground that the collector had demanded rupees 1,906, as the 
balance due, but in the notification had only stated the balance to 
be rupees 1,306-11, and that therefore the requisitions of Section V. 
Act I. of 1845 had not been fulfilled. 

" We cannot discover that any distinct demand for rupees 1,906 
had ever been made, nor has it been shown that the sum actually 
entered in the notification was other than correct, according to the 
collector's estimate of the arrear. 

" We admit a special appeal to try the following points : — 

" Whether the objection to the sale, founded on the sum stated in 
the certificate, having been less than the collectors demand, was urged 
in the petition to the Revenue Commissioner and so as to render 
this suit admissible ? 

" No proof of the sum inserted in the notification of sale being dif- 
ferent from the arrear or demand as calculated by the collector, or 
if different, being in excess of such arrear or demand having been 
given, and plaintiff admitting that a portion (rupees 953) of the 
sum enterea therein was due at the time of sale and not tendered 
by him, is not the sale valid, and ought not the suit to have been 
dismissed?" 

Judgment. 

Messrs. Dick and Dunbar. — On the first point we find from 
the contents of the roobukaree of the Commissioner, rejecting the 
appeal to him against the sale, that the party so appealing had 
urged that in the notification a sum larger than due was demanded, 
which vitiated the sale, and the objection was overruled by the 
Commissioner, because a sum less than due had actually been de- 
manded in the notification. We therefore think the point was suf- 
ficiently before the Commissioner in the appeal ; for the objection 
was over-ruled on that very account by the Commissioner. On the 
second point, in the certificate, we think that as the collector was 
bound by the notification, a demand less than due was all in favor 
of the party in arrear, and consequently did not vitiate the sale. 

Special appeal decreed with costs. The judge's order reversed 
and that of the principal sudder ameen, affirmed. 

Mr. Colyin. — It is plain that the objection involved on the first 
point, in the certificate, was not urged in a petition to the Com- 
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missioner of Revenue, bat, in my opinion, it is unnecessary to 
give any judgment upon the effect of this omission ; because the fact 
of the sum inserted in the notification of sale being different from, if 
not in excess of, what was actually due to Govrenment, does not 
vitiate a sale. 

I concur in the order of my colleagues. 



The 12th January 1854. 

Present : 

ABER. DICK, Esq. ,1 , , M 
J. DUNBAR, Esq.,) Jud ^ 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 225 of 1852. 



Special Appeal from the decision of Mr. R. J. Loughnan, Judge" 
of Patna, dated 27th August 1851, reversing a decree of Shunker 
Lai, Principal Sudder Ameen of that District, dated 29th January 
1850. 

GOVERNMENT, (Defendant,) Appellant, 

versus 

MUSST. LAL KOONWUR and others, (Plaintiffs,) 

Respondents. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeel of Respondents — Mr. J. G. Waller. 

See preced- Fob grounds of admission to special appeal and judgment, see 
iDg ease. preceding Case No. 224 of 1852. 
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The 16th January 1854. 

Present: 

ABER. DICK, Esq., 1 r . 
J. DUNBAR, E8Q,f Judffes ' 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 319 op 1852. 



Regular Appeal from the decision of Mr. J. Weston, Second 
Principal Sudder Ameen of Tirhoot, dated Sth January 1852. 

BACHOO CHOWDREE and another, (Plaintiffs) 

Appellants, 

versus 

RAMNARAIN SINGH and others, Plaintiffs, and THA- 
KOOR DUTT and others, (Defendants,) Respondents. 

Vakeels of Appellants — Baboo Kishen Kishore Ghose, Maonshee 
Ameer Alee 9 and Mr. E. Colebrooke. 

Vakeels of Respondents — Mr. J. G. Waller and Baboo Ramaper- 

saud Roy. 

Appeal laid at rupees 9,066-10-8 being the amount of wasilat {^V* a 
This is a suit for mesne profits from lands for the possession of profits, dates 
which plaintiff had formerly sued the defendants, ana obtained a ™»m date of 
decree extending from 1228 F. to 1255 F., including the period of for'lossSsiSS 
dispossession antecedent to suit for possession, while it was pending of Aeiand in 
and subsequent to passing of decree for possession. qU Mesne pro- 

Issue on behalf of Appellants. £A$Z 

First. — Whether the law of limitation does not apply to this case? ™£ on *g*»* 
Secondly. — The plaintiffs (on the present case) prayed for wasi- and subse- n * 
Ut, of the lands for the period prior to the institution of the former f^ 1 ^ de " 
suit, and for the period during which the suit pended and also for ^i n for**' 
some years subsequent to the passing of the decree, although for mavbeinciud- 
realization of wasilat for the period subsequent to the date of the one suit, 

decree they were required by law to present a summary petition 
in execution of the decree, the point therefore to be investigated is, 
whether this regular suit which is for recovery of wasilat for the 
years subsequent to the passing of the decree (in the former case) 
is legal and proper ? 

Hardly. — As the plaintiffs have by themselves taken possession 
(of the property decreed) and not by the aid of Court in execution 
of the decree, the point to be considered is, whether the onus of 
proving the date of their getting possession was not with them, 
(plaintiffs,) and if they failed to prove it, whether their claim should 
not have been dismissed. 
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Fourthly. — Whether, with reference to the evidence on the 
record, the principal sadder ameen's decision, as far as it regards 
the amount of wasilat, is right, or whether it ought to be dismiss- 
ed or not? 

Moonehee Ameer Alee on the 'first issue for appellant, law of 
limitation. The law does apply on the very showing of the plaintiff* 
He sues for mesne profits from the beginning 1228 F. until 1248 F., 
and his suit is instituted 24th Bhadoon 1255 F, count then from 
1228 to 1255, twice 12 years had elapsed, and on the wording of 
the regulation he is out of Court What has been urged against 
this by the plaintiff and recorded in the decision of the principal 
sudder ameen, that the suit for possession until the final decision 
of it in appeal in 1838 A. D. is die period of the origin of the 
claim for mesne profits is erroneous. The origin of such claim com- 
mences from date of dispossession, viz., 1228 F. as set forth by- 
plaintiff himself. At all events if the period for suing does not 
reckon from the date of possession, it must commence from date 
of the zillah decree in 1833, for our clients did not appeal from it 
A precedent in point, Decision dated 28th May 1838, Volume VI. 
page 231, Sudder Dewanny Decisions, should precedents be cited 
contra-wise, they cannot avail if inconsistent with the law which 
directs that the 12 years be reckoned from the origin of the claim, 
and that surely must be from the time that the mesne profits were 
due. Let the law Section XIV. Regulation III., 1793, and the pre- 
cedent cited be compared with the precedent of 1853, 8th Septem- 
ber, and what I urge, will be manifest 

Mr. Waller, in answer. — The cause of action cannot be reckoned 
from the date of dispossession, in claims for mesne profits, for that 
is a point which has been finally settled by decrees of this Court, 
8th September and 23rd September 1853 A. D. As the plea that 
appellant did not appeal, and therefore the 12 years should run from 
the date of the zillah decree, I have only to urge that four of the 
defendants did appeal which affected the whole decree. It was a 
joint decree against all the defendants, and that was sufficient to 
prevent execution of the decree delayed from no fault of my client. 
And this point has also been settled in a decision of 1st September 
1847 A. D. Thus then I have precedents in point of a decision in 
1847 A. D., of two judges and one of 1853 A. D., of three judges, 
against that of one iudge, cited by appellants, petitioners, which too 
does not appear to be exactly in point 

Ameer Ake 9 in reply, contended — That Construction No. 196, 
showed that even an acknowledgment of a claim did not form a 
new cause of action. The Court were unanimous in opinion, that 
the precedents, cited by Mr. Waller, were decisive on the point, 
and therefore as the suit for mesne profits had been brought with- 
in 12 years from date of the final decision in appeal of the suit of 
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pkmtiff for possession of the lands for mesne profits of which he now 
aued, the suit would lie, and was not barred by the law of limitation. 

JGikm Kishort, on the second issue, contended— That plaintiff 
sues for 21 years of mesne profits, of which nine years are after 
zillah decree for possession. He might have obtained the mesne 
profits for these nine years simply by petition on a stamp of 8 annas 
in execution of the decree, Circular Order, 11th September 1829 
A. D., and para. 8, Circular Order, 11th January 1639 A. D., 
therefore ma suing regularly for it was a wanton burthening 
of our clients with costs and expenses, and he should be referred 
for than to his proper course in execution of the decree. 

Mr. Waller, m answer. — If we can proceed by a regular suit, 
which k manifest from the precedents I have already cited in the 
first issue, our not having preferred an easier and less costly 
coarse may be urged when the amount of costs is considered. 
It cannot affect our claim to the mesne profits. I will show a still 
easier and less costly course. Had appellant paid up the mesne 
profits fairly due, and taken a receipt, the petition on 8 annas even 
would not have been requisite. However, as we had not sued for 
mesne profits at all in this suit for possession, we could not apply 
for them from date of decree. 

Euken Kiihort, in reply. — If respondent will let the point 

he postponed till costs are considered, but I do contend that the 

t Circular Orders I have cited are in point, para. 2, Circular Order 

11th September 1829 A. D., for having obtained a decree for tb£ 

land, the liability for mesne profits necessarily followed. 

Kishen Kishore gives up the third issue as too indefinite. 

He then takes up the fourth issue. — The decision of the principal 
adder ameen for mesne profits is not founded on any proofs. The 
ground of his opinion is, that when the plaintiff sued for possession, 
we fixed the value of the property, that is, he valued the land at 
three times its annual produce : and in that suit, -defendants offered 
no objections to the valuation of the suit, and those of them who 
appealed did so at the same valuation, and decreed accordingly. 
Now in the former case mesne profits were not sued for, and inquiry 
regarding them was made. It was a mere valuation for the suit, 
and can he no proof on the point of mesne profits, never entered 
upon in that case. 

Moreover, that valuation was contrary to law, and consequently 
cannot be substituted for proof in respect of the amount of mesne 
profits in this case. Had it been objected when that case was pend- 
ing, a nonsuit must have followed. Again, had it been admitted to 
be correct, in that case, still such admission would not be binding 
in this. Further, the number of beegahs sued for in that case, 
was not specified, but about 400, and plaintiff took possession 
himself. Possession was not given by the Court, therefore, the exact 
number of beegahs were never ascertained. 
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Ameer Alee followed in the same strain, stating further, that his 
client did not appeal in that case, and if even he had on the valuation 
of plaintiff, it would not have amounted to such an admission as 
would have been binding, since it was incidental and was not at issue, 
and cited the precedent decision of a full bench of 29th June 1852. 
Finally, the land was in attachment during five years, during which 
our client obtained nothing, and this is not a case for awarding 
damages. Our client made no admissions in that case. 

Mr. Waller, in answer. — The object of the other party, it is 
manifest, is merely to have the case remanded. They contend that 
the principal sudder ameen should have ascertained the amount of 
mesne profits actually obtained by them by deputing an ameen, and 
calling for proofs, and yet in their answer to our plaint declare they 
never held possession. That point, however, was decided in 
the former case for possession, and in this suit it is for them to 
show how much they did collect The burthen of proof lies on 
them, not on us, who were forcibly kept out of possession, and then 
only would an ameen be requisite, if there happened a conflict of 
accounts. Kishen Eishore was in error in stating that the valua- 
tion of our former suit had no reference to mesne profits. It was 
actually founded on the amount of mesne profits and raised two 
questions, first, as the mesne profits per beegah, and secondly, as the 
number of years taken in account to price the property, and the 
adverse party were then bound to contest the assumed product of t 
the land, if they objected to the correctness of it According to the 
practice of the Courts at that time, we sued first for possession only. 
With advertence, however, to suing again for mesne profits, we 
fixed their amount, and the defendants were fully aware, they would 
be eventually sued for mesne profits, and therefore could they have 
objected to our valuation of the produce per beegah, they would 
undoubtedly have contested it then. Now it is too late. Yet even 
now they do not attempt to show bow we were wrong, so as to 
bring the correct amount to issue between the parties. The parties 
were one and the same ; this is a mere sequence on the other 
case, and the record of that case is the best trustworthy evidence 
attainable. The utmost they can claim is the right in equity, 
to show some manifest error in the former valuation ; a prece- 
dent is in exact point to which the lower court refers. As to 
the argument that this is not a case for damages, in one sense it 
is, for they must be held responsible for the amount they endamaged 
us by illegally keeping us out of possession ; but their sole object is 
to re-open the fact of possession, by bringing witnesses to testify to 
their non-possession, and as to the number of beegahs, the u about" 
in our plaint is, merely legal phraseology as " more or less," and 
their own witnesses in this very case have stated that the land in 
suit is 400 beegahs ; besides, they never brought this point into 
issue by denial as to the number of beegahs. In proof that his 
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object is not to contest the true mesne profits, is that in their an- 
swer they declare our valuation is too high, because during the five 
years that the property was under attachment, we received much 
less, yet he takes no step to establish this by production of copies of 
papers from the collectorate. 

Kamapersaud followed in the same strain. 

Ameer Alee, in reply — Mr. Waller has urged that we should 
have produced our papers of collections, but we denied ever having 
been in possession. How then could we produce such proof? la 
the former case our client did not appeal, and in that cause, no 
inquiry was entered upon as to possession. The decree went no 
further than declaring that the land belonged to plaintiff. Again 
he contends, that after stating in our answer that the product during 
the four years of attachment was much less, we should have shown 
it This is wrong ; there was no necessity, for in his client's reply, 
he admitted our assertion. We produced evidence to prove that we 
were never in possession ; plaintiff was bound to prove that we 
were, before he could make us responsible for mesne profits. 

The precedent referred to in the the principal sndder ameen's 
decision, and cited again by Mr. Waller is not in point ; that rules 
that a plaintiff cannot depart from a valuation he has once fixed 
in a suit for possession when he sues for mesne profits. Here the 
facts are the very reverse. The defendant merely did not contest 
the valuation, which was not the main point in issue, and we con* 
tend he is not bound by such omission in a subsequent suit,' when 
it is the main point, the subject matter of suit 

Judgment. 

The Court have already decided on the first issue as above 
recorded. 

With respect to the second issue, both parties have agreed to 
postpone it till amount of costs is considered. 

The third issue has been given up by Kishen Eishore for 
respondent as too indefinite. On the fourth issue, — we find, on 
perusal of his decision, that the principal sudder ameen went fully 
into the proof of possession, weighing the value of the testimony of 
a number of witnesses produced by both sides, and on it, and on 
the fact, that the plaintiff had in his suit for possession, fixed the 
product of the land at the same value as in this suit for mesne pro- 
fits from it ; and respondent, a defendant in that suit, had not 
objected to the amount; deemed the possession of respondent, 
defendant, proved, and the valuation sufficiently established and 
decreed accordingly. We are, therefore, of opinion, that the inves- 
tigation of the lower court into possession was full, and in no par- 
ticular has been brought to issue by respondent, and his decision on 
the valuation, in consequence of the silence of the defendants in the 
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ibrmef case, correct, for though the cam cited by him, and insisted 
on for appellant is the reverse in point of facts to the present, yet 
the principle which ruled in that case is equally applicable in this. 
If a plaintiff, who sues for possession on a property, on a certain 
valuation is barred from altering that valuation in a subsequent 
suit, a defendant, who passes over a certain valuation of a plain- 
tiff in' a suit for possession, in silence, and thus virtually assents to 
its correctness, it being a very material point in such a suit, affect- 
ing the hearing and the costs of the cause and all consequences 
arising out of it, is bound ; unless he can in equity point oat, a mani- 
fest error. 

. We therefore affirm the decision of the principal sudder ameen, 
and dismiss the appeal with costs. With reference to the second 
issue, and what was urged by Kishen Kishore, in reply for appel- 
lant citing para, 2, Circular Order, 29th September 1829, it is 
sufficient to observe that as the first suit was merely for possession, 
and no profits decreed, and no decree subsequently obtained for 
profits due prior to date of that decree, the Court might have 
objected to grant profits summarily ; and the plaintiff was justified 
in suing for the whole of his demand in his regular suit 



The 17th January 1854. 

Present : 

ABER. DICK, Esq, \ j^ n0a 
J. DUNBAR, Esq., /•**"■ 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 412 of 1852. 



Regular Appeal from the decision of Moulvie Mahomed Rqfiq Khan, 
Principal Sudder Ameen of Behar, dated 2Sth June 1852. 

ERIJONATH PERSHAD, (Plaintiff,) Appellant, 

versus 

MUSST. MOOTEE SOONDREE and others, (Defendants,) 

Respondents. 

Vakeel of Appellant — Baboo Kishen Kishore Ghose. 
Vakeel of Moolee Soondree, Respondent — Baboo Ramapersaud Roy. 
Held that a The plaintiff sued Mootee Soondree Dassea, widow of Roy 
count of reve- Russick Lai Mitter, proprietor of 8£ annas share of certain villages 
nuepaidto ; a pergunnah Sirus Kotumba, &c, and Brij Lai Opadhia and 
by formers! Bliunjun Lai Opadhia, formerly ijaradars of the said share, for 
would not He, recovery of rupees 18,497-4, principal and interest, on account of 

an a decree had , * rio-rxro 

already passed malgOOZaree Ot 12o5 £• b. 
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The plaint sets forth that Mootee Soondree gave to the other •*■*«■* the 
defendants a farm of the property in question from 1252 to 1256, £„?ut for the 
at a yearly jumma of rupees 52,201, on an advance of rupees «*me period. 
157,401, and put them in possession. In 1253 a dispute broke out 
between the parties. The matter was brought before the Criminal 
Court, which awarded possession to the farmers. This order was 
rarersed by the session judge upon which the farmers instituted a 
civil suit ; the claim was dismissed by the principal sudder ameeu 
bat decreed, on appeal, by the Sudder Court, and the farmers were 
restored to possession in Jeyt 1255. The rents of 1255 F. & 
having been appropriated by Mootee Soondree, she ought to have 
paid the Government revenue for that year ; she nevertheless 
withheld it, so that the farmers, in order to save themselves, were 
compelled to pay it The sum paid was rupees 15,80 1-1 5-4 J ; the 
farmers sold their claim for this amount against Mootee Soondree 
to the plaintiff, who now sues for it with interest on the kubala and 
en the dakhilas obtained by the sellers from the collector. 

Mootee Soondree Dassea, in her answer, impugned the sale and 
asserted that the farmers are themselves liable for the revenue 
of 1255. 

The other defendants (farmers) supported the plaint 

The principal sudder ameen dismissed the suit on the ground, 
that the action would not lie, as the farmers had already obtained 
a decree against Mootee Soondree, in another suit for mesne profits 
of the year 1255 F. S. The defendant, Mootee Soondree, being 
answerable to them under that decree, cannot be held to be also 
answerable on the same account under the deed of sale executed by 
the farmers to the plaintiff. 

The following issues are filed in appeal : — 

Issues on behalf of the Appellant 

First, — Brij Lai Opadhia, one of the defendants, having paid to 
Government die amount of revenue payable by Mootee Soondree, and 
sold to the plaintiff whatever sum was on that account due to him- 
self from the said Mootee Soondree, and the plaintiff has accordingly 
instituted the present suit for recovery of the above sum. The point, 
therefore, to be investigated is, whether with reference to the 
circumstances of the case, the grounds on which the principal 
sudder ameen has dismissed the claim of plaintiff, are good and 
correct? 

Secondly, — Whether with reference to the circumstances of the 
case, the plaintiff is not entitled to a decree in his favor ? 

The pleader for the respondent, having intimated to the Court 
that he had not accepted the first issue for the appellant for argu- 
ment, because he objected to the premises, the Court direct that the 
argument shall be considered merely as affecting the grounds upon 
which the principal sudder ameen has dismissed the claim. 
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Baboo Kishen Kishore Ghose, for appellant. — The plaintiff sued 
to recover the sum paid into the collectorate by the farmers in 
virtue of his purchase, and the defendant, Mootee Soondree, alleged, 
that the responsibility for the revenue of the year 1 255 on account 
of which the money had been paid, rested with the farmers, so that 
they could have no claim against him. The question at issue then 
was with whom did the responsibility for the Government re- 
venue for that year rest ; but instead of confining himself to this, 
the principal sudder ameen after completion of all the pleadings 
and taking the evidence adduced by both parties, disposed of the 
case upon grounds entirely distinct from those alleged by either 
party. The roobukaree of the principal sudder ameen, under Sec- 
tion X. Regulation XXVI. of 1814, is dated 9th August 1851. 
This was followed by another roobukaree, dated the 18th June 
1852, in which it is shown that both parties admitted that they 
had no further evidence to offer, and were willing to rest their 
case, respectively, on what was then before the Court Notwith- 
standing this, the decision of the principal sudder ameen shows, 
that overlooking all this, he had dismissed the claim upon in- 
formation laid before him by the defendant, on the very day when 
the case was about to be decided on the evidence. This was 
irregular. No one should be thus taken unawares. Further, the 
principal sudder ameen dismissed the claim on the ground, that 
the farmers had got a decree for mesne profits for 1255 F. S., this 
he found from the plaint, in a suit instituted by one Pirbhoo Singh 
against Mootee Soondree and others, still pending. On this, and 
on the admission of the vakeels of the farmers that such a decree 
had passed, he threw out the claim. Now I admit the fact that 
this decree has passed, but this is for the amount of rents unjustly 
collected from the ryots by Mootee Soondree, whereas the plain- 
tiff's claim is not for wasilat, but for the sum justly due by Mootee 
S&ondree to Government, as revenue, but paid in by the farmers. 
The fact of a decree having passed for the wasilat does not extin- 
guish the claim for the revenue paid. The plaintiffs claim is only 
against Mootee Soondree, and the farmers do not deny it. It was 
unjust to throw out his claim altogether, it might have been de- 
pendent on the inquiry regarding the wasilat decree in the other 
case. Mootee Soondree has not yet given either the amount of 
revenue paid or the wasilat The plaintiff has filed and proved 
his kubala and also produced the collector's dakhilas, and he 
should have had a decree, or at all events have declared his right 
to revenue from the wasilat 

Baboo Ramapersaud, for respondent — It is alleged by the pleader, 
for the other side, that the parties were taken by surprise by the 
introduction of new matter, but the truth is, that in the defendant's 
^respondent's) rejoinder, the fact of the previous decree obtained by 
the sellers in this case, was distinctly alleged, and. the Section X. 
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proceeding of the principal sudder ameen, put the fourth point to 
be, whether the plaintiffs were entitled to get the money sued for 
from defendants, a comprehensive issue, which included the liability 
or non-liability of Mootee Soondree on the pleadings. The prac- 
tice of onr courts does not preclude a party from tendering any 
material evidence up to the day of decision. In this case the 
petition filed by the defendant referred not to any private docu- 
ment, but to a plaint which was in the records of the Court, and 
which, in the very face of it, raises the legal point, whether notwith- 
standing the judgment of the Sudder Court obtained by the sellers 
of the plaintiff, Mootee Soondree, could be again liable for the 
money claimed. The admission of the pleader of the sellers too is 
on record, the objection is merely technical. In regard to the 
merits, the sellers of the plaintiffs got a decree in the Sudder Court 
for wasilat, of the period for which they had paid revenue to 
Government It appears that they have sold their interests in that 
decree to one person, and their interests in the payment to Govern- 
ment to another person, namely, the plaintiff in this suit ; we deny 
the bond fides of these two transactions ; but even admitting it, both 
purchasers can hold no title superior to that of the sellers, so that 
what they did, in one case, must bind the purchasers in both cases. 
The respondent cannot deny the responsibility in the wasilat case. 
Under the original contract 6s to the farm, the payment of the 
revenue was with the sellers, and if they have got a decree for 
wasilat for 1255, the respondent is liable to them to account for all 
collections, in which the sum now claimed must necessarily be 
included. The sellers have sold their interest in the wasilat to 
Pirbhoo Chund, for Rupees 29,000, and he, without any deduction on 
account of Government revenue, instituted proceedings to recover 
wasilat in full If the plaintiff, therefore, has purchased from the 
sellers what they have already disposed of, he must stand the 
consequences, and if prejudiced, he can sue the sellers ; but cannot 
attempt to make Mootee. Soondree liable for what she has been 
already declared liable to another purchaser from the same seller. 

In regard to the argument of the pleader on the other side, as to 
the propriety of postponing the decision in this case, in order that 
the plaintiff's claim might be considered in connection with the 
recovery of the wasilat, such a course is out of the question, 
because the plaintiff in the wasilat suit stands on his own. 
right as purchaser, and has no sort of privity with the plaintiff, 
appellant, in this case. 

Baboo Kishen Kishore Ghose, in reply. — As to the fact that 
the pendency of the suit for wasilat was mentioned in the 
rejoinder, this will not justify the Court in taking it up. I deny 
that the fourth issue drawn in the Section X. proceeding of the 
lower court is comprehensive enough to cover it I cannot admit that 
the declaration of Pirbhoo Chand's right to wasilat extinguishes 
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that of plaintiff to the revenue paid to the collector. As the wasi- 
iat has not yet been determined, the plaintiff's claim might easily be 
provided for, and under any circumstances the decision of the prin- 
cipal sudder.aneen affects only Mootee Soondree, and the plaintiff 
k entitled to a judgment as regards the other defendants* 

Judgment. 

We see no reason to interfere with the judgment of the principal 
sadder ameen. The purchasers of the claim for wasilat and that 
on account of revenue paid are, in each case, merely the represen- 
tatives of the farmers, who sold to them ; and these, it is clear, 
could under no circumstances, be entitled to sue the respondent, 
Mootee Soondree, and to have a decree both for the amount paid by 
them on account of revenue and for the whole of the mofussil rents 
of 1255 without deduction. The decree for the latter has extin- 
guished their right to the former. Mootee Soondree, by her liability 
tor the wasilat, has been made answerable for the whole of the rents 
from which, if collected by the farmers, they would have paid the 
revenue under the conditions of their lease. The claim against 
Mootee Soondree is therefore bad, nor can the claim, as preferred 
in this suit, be decreed against the co-defendants, as representatives 
of whom, the plaintiff has come into Court 

We dismiss the appeal, with costs. 
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The 17th January 1854. 

Present : 

ABER. DICK, Esq.,1 r , 
J. DUNBAR, E8Q. 9 J Jud es - 

B. J. COLVIN, Esq., Officiating Judge. 

Regular Appeals from the decision of Mr. G. C. Cheap, Judge of 
Zillah Rajsliahye, dated 30th June 1852. 

Case No. 416 of 1852. 

KHONDKAR MAHOMED UZEEZ-UL-ISLAM, 
(Defendant,) Appellant, 
versus 
UZEEMUTOONISSA BE BEE, (Plaintiff,) Respondent. . 
Vakeel of Appellant— Mr. J. G. Waller. 

Vakeels of Respondent — Baboos Kishen Kishore Ghose and Ramaper- 

saud Roy. 

Case No. 417 of 1852. 

UZEEMUTOONISSA BEBEE, (Plaintiff,) Appellant, 

versus 

KHONDKAR MAHOMED UZEEZ-UL-ISLAM, 
(Defendant,) Respondent. 

Vakeels of Appellant — Baboos Kishen Kishore Ghose and Rama- 

persaud Roy. 

Vakeel of Respondent — Mr. J. G. Waller. 
Appeal No. 416, laid at rupees 3,361-5-7-1-8. The leftder 

Appeal No. 417, laid at rupees 4,254-4-3-4^. of the plaintiff 

This case, originally decided by the judge of Rajshahye on the '^j^^iL 
29th August 1849, was remanded on appeal by the S udder Court £pped,ai- r m 
on the 15th September 1851, because the answer and documents though on a 
of the defendant had been received after time, without stating a £^no°fthe°caae 
good and sufficient reason for so doing under Construction No. 375. beinr before 
The order was, in the event of satisfaction with the defendant's had re°pw»ent- 
reasons for delay in appearance, to draw a fresh proceeding under «* the defen- 
Section X. Regulation XXVI. of 1814, and decide the case on its JS&ST 1 *"" 
merits, as between the parties. If, on the other hand, the defen- The judge's 
dant did not assign satisfactory reasons for default, the judge was g^ing'the 
to fall back upon a previous proceeding under the above Section of land* in dis- 
the 12th July 1847, and proceed to decide the case ex parte, on the SS^ r S^^^* 
proofs furnished by plaintiff, on the requirements of that proceeding, tions waived 
The judge, not deeming the reasons of the defendant sufficient %^ ut of 
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for admitting his answer, has now tried and decided the case 
ex parte. 

The suit was for possession of four pakees, 21£ kanees ayma 
lakhiraj land in Nulah Bhagga, together with profits derived from 
a bazar on it, and collections made at a bridge estimated both at ru- 
pees 422, which multiplied by 18, amounts to rupees 7,596, plus 
rupees 12-6-15 collected by a darogah during attachment, total 
rupees 7,608-6-15. 

The question for decision was simply, whether the bazar was 
established on lands belonging to an endowment, or on ayma 
lands of the plaintiff, distinct and separate from the endowed lands. 

There are cross-appeals by both parties from the judge's decision 
upon the following issues : — 

Case No. 416 of 1852. 

Issues on behalf of the Appellant 

First — The zillah judge rejecting the answer of the defendant, 
appellant, has tried the case ex parte, whether this is legal and 
proper? 

Secondly. — The plaintiff having sued for possession of 4 pakees 
and 21£ kanees of land, and the zillah judge having amended the 
claim and decreed 3 pakees, If kanees, the point to be considered 
is, whether, with reference to the circumstances of the case, the 
decree made by the judge ought to be upheld, or whether the whole 
claim of the plaintiff ought to be dismissed ? 

Thirdly. — Whether the judge's order, in respect of costs, is right 
and proper ? 



Case No. 417 of 1852. 
Issues on behalf of the Appellant 

First — Whether, with reference to the circumstances of the case, 
and the evidence on the record, the plaintiff was not also entitled 
to a decree for that portion of his claim which has been dismissed 
by the zillah judge ? 

Secondly. — Whether the rents collected from tradesmen, on ac- 
count of their keeping goods on the bund or causeway and land, 
are not a kind of abwab or sayers prohibited by law ? 

It is necessary, first to consider the first issue raised by defen- 
dant (appellant) whether, under the circumstances, the trial of the 
case ex parte is legal and proper ? 

Before proceeding with the case, it was represented by Baboo 
Ramapersaud Roy, that, when this case was before the Court on the 
15th September 1851, he was pleader on the part of the (then 
respondent) defendant, who had not employed him upon occasion of 
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the present appeal, so that he had, but only yesterday, accepted a 
vakalutnama from the (then appellant), plaintiff. He, therefore, 
stated the circumstances to the Court, and by consent of the pleader 
now representing his former client, foe the Court's orders, when it 
was held, that there was no objection to his appearance for his 
present client, his former one having had ample time to retain him. 

Mr. Waller was heard upon his client's first issue, and urged. — 
That the judge having only referred to the principal sudder ameen 
for his reasons, why he had received the answer and documents, 
and being dissatisfied with those assigned by him, which he had 
stated, not from notes taken at the time, but from examination of 
the pleaders, had tried the case ex parte> which was insufficient 

B a boos Ramapersaud Roy and Kishen Kishore Ghose on the 
other hand argued. — That no good ground had been shown for the 
delay, and that defendant was not entitled to have his answer and 
proofs considered, which had been stated in their client's reply. 

The Court find that the judge was directed to satisfy himself as 
to the grounds of delay, and that he, after inquiring, as recorded 
in his judgment, held, that they were not satisfactory, a finding in 
which the Court concur, confining the expression of its opinion 
simply to the nature of the reasons given in justification of the 
delay. 

The case was then heard upon its merits. 

Mr. Waller argued. — That under the circumstances of the defen- 
dant having been shut out from having his answer and proofs 
considered, the plaintiff's evidence should not be admitted, unless 
of the strongest kind. It would be gathered from the first portion 
of the judge's decision, that he was going to dismiss the claim, and 
he should not have rejected the defendant's evidence taken by an 
ameen, who had been deputed to take evidence on both sides, for 
the purpose of testing the plaintiff's own allegation. The reasons 
assigned by the judge for decreeing land adjudged to plaintiff are 
very insufficient, the utmost that can be made out is merely sup- 

[ position in plaintiff's favor. Her own statement is, that she estab- 
ished her bazar on land adjoining what she had from her mother, 
and on land received from Gholam Alee Mea, and yet the judge 
dismisses her claim to land alleged to have been received from the 
latter, and decides in her favor merely from the land approximating 
in quantity to what she claims. Her suit should be dismissed. 

Baboo Ramapersaud Roy argued. — That his client cannot be re- 
quired to give stronger proof, in consequence of defendant's default, 
than otherwise would be required from him. Let the evidence of 
the seven witnesses, on the part of the defendant taken by the 
ameen, be read ; he has no objection. It was by comparison of the 
chittas, &c, with the land that that on the east was decreed to 
plaintiff. 



Digits 



zed by G00gle 



( 44 ) 

Baboo Kishcn Kishore Ohose in support — From the ameen's 
report, it appears that the defendant allowed portions of the land to 
be plaintiff's. The chittas required from the collectorate bear date 
1210 and 1212 B. S., and are long before this suit Her bazar was 
also a daily bazar, while his was only for three days in the year. 

Mr. Waller, in reply, argued. — That the plaintiffs evidence was 
insufficient to prove her right to what the judge had assigned her. 

The Court then heard the arguments urged by the plaintiff's plea- 
ders against the judge's decision, relative to so much of her claim 
as had been dismissed. 

Baboo Kishen Kishore Ghose. — The foundation of the judge's de- 
cision is, that the old chittas do not correspond with the lands 
claimed, but even if they do not, they afford no ground for dis- 
missal. It would be certainly in our favor if they agreed, but their 
disagreement does not invalidate our claim. The deed which was 
registered, was between six and seven years before this case arose, and 
has been proved by evidence. It was well known that she had estab- 
lished a bazar called by her own name, and that on the nazir 
giving possession in the Act XIX. of 1841 case before the suit 
under Act IV. of 1840, defendant had not claimed her bazar. 

Mr. Waller. — The question is not, whether a bazar exists, but on 
what lands it is. 

Judgment. 

The judge appears to have examined the proofs adduced by the 
plaintiff with great care, and has gone into a very minute exami- 
nation of the documentary evidence. In regard to the lands said 
to have been acquired in exchange, he found the oral evidence in- 
tended to establish the ewuznama and previous possession so 
weak, that he sent for papers and documents, relating to the ayma 
lands, from the records of the collectorate, and directed an ameen 
to measure the lands in presence of the parties, with a veiw to 
ascertain whether they corresponded with the old chittas given in 
by Meenut Bebee, the mother of the plaintiff, or for her in 1210 
B. S. It was found that the chittas did not correspond with the 
actual measurement, and that the boundaries in the ewuznama 
and the ameen's map did not agree. He found in short that the 
entire evidence was not of such a satisfactory character, as to 
warrant his giving a decree for the lands on the east side of the 
bazar. He accordingly rejected this portion of the plaintiffs claim, 
considering, that the ewuznama was not satisfactorily established, 
and the registry of it, without registry of the counter-deed, a very 
suspicious circumstance. He likewise disbelieved the allegations 
of plaintiff having leased the land in question, prior to the ex- 
change, as she could produce neither pottah nor kubooleut to sub- 
stantiate her assertion ; but he decreed the remainder for the land 
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on the east side of the bazar, on the ground that the measurement 
daghs corresponded so nearly with the chittas of 1210 B. S., as to 
prove their identity. The judge had peculiar advantages in dis- 
posing of the question from his personal knowledge of the locality, 
and nothing has been advanced in the course of the argument suf- 
ficient to shake our confidence in the correctness of his conclusions. 
The Court having intimated their opinion as above, regarding 
the adjudication of the land by the judge, the plaintiffs pleaders 
declined to go into the other issue, regarding the legality or illega- 
lity of the cess levied on the bridge, on condition that the judge's 
decision was not to be considered binding, should a question arise 
in future, regarding the right of collecting or the nature of the cess. 
All objections to the remaining parts of the judge's decision were 
then waived. Ordered therefore, that his decision be affirmed, and 
both appeals be dismissed, with costs. 



The 18th January 1854. 

Present: 

ABER. DICK, Esq., ) ht . 
J. DUNBAR, EsQ.,/- 7 "^*' 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 257 OF 1852. 



Regular Appeal from the decision of Moulvie Mouzum Hossein 
Khan, Principal Sudder Ameen of Bhaugulpore, dated 23rd 
March 1852. 

BABOO ISSUREE NUND DUTT JHA, (Defendant,) 
Appellant, 

versus 

RAJAH LILANUND SINGH, (Plaintiff,) Respondent. 

Vakeels of Appellant — Mr. J. G. Waller and Baboo Nilmoney 

Banerjea. 

Vakeels of Respondent — Baboos Kishen Kishore Ghose, Ramaper- 
saud Roy and Moonshee Ameer Alee. 

Suit for possession of mouzas Afzompore and others, with An auction- 

wasilat, and* for setting aside the lease of farm, laid at rupees SfiiSS'fEffli 

2,77,225-1-7$. suing: for pp*. 

This suit was instituted on the 21st August 1848, for possession ^^^ 

of certain villages named, their estimated value being Sicca ru- (yard) within 

pees 2,00,000, plus wasilat Sicca rupees 53,107, and interest Sicca Sj^jjg^ 

rupees 19,290, total Company's rupees 2,77,225-1-7$. although he' 

The plaint sets forth that the mehal, in which the villages were, JJjJkJfJJJJ^ 

had been sold fdr Arrears of revenue, on the 17th Magh 1247, or under-tenant, 
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{ijaradar,) of 
the former pro- 
prietor calling 
upon him to 
come and enter 
upon a new 
settlement for 
rent, on pain 
of paying an 
enhanced spe- 
cified amount 
of rent, though 
he cannot ob- 
tain mesne pro- 
fits, in excess 
of the amount 
of penalty he 
himself fixed 
in his notice, 
and that only 
from the date 
of issue of such 
notice. 



4th February 1840, and bought by plaintiff, who annulled the pottahs 
granted by the former proprietor, and partially collected the rents 
m 1248, when the defendant was restored to possession by the 
magistrate's order, dated 29th April 1242, and collected up to 
1251 F. At that time, on an arrangement between the parties, 
the malgoozaree of the villages was settled at Sicca rupees 6,180-14, 
and an ikrarnama, dated 1st October 1844, was executed by the 
defendant's mookhtar for Company's rupees 24,932-5-7, arrears to be 
paid before Sawun 1253 F. This ikrarnama subsequently became 
the subject of action, and it was held by the Sudder Court on the 15 th 
May 1848, that the ikrarnama had been executed without due 
authority. An order of the zillah court, dismissing another case 
on the 15th June 1848, with reference to the above decision, per- 
mitted the plaintiff to sue for recovery of malgoozaree by the can- 
cel men t of the pottah. Hence the present suit 

The following issues were the issues put in by appellant, which 
were accepted by respondent : 

Issues on behalf of the appellant 

First — The plaintiff sues for cancellation of a pottah upon the 
allegation of his being the auction-purchaser ; but it appears from 
the decision of the principal sudder ameen, that, after the auction 
purchase, the plaintiff has received from the defendant malgoozaree 
of the mehal held in ticca; whether, under such circum- 
stances ought the present case, brought as it is for possession, to be 
entertained by the Court ? 

Secondly. — As the defendant has not dispossessed the plaintiff of 
the disputed property, but holds it by virtue of the lease granted 
him by the former proprietor, the point to be investigated is, 
whether plaintiff, the auction-purchaser, is entitled to toasilat for 
any period, except from the date of the suit ? 

Mr. Waller, for appellant — An auction-purchaser has certainly 
the right of cancelling former engagements, but the question is, 
whether the plaintiff is now in a position to exercise the rights 
which he undoubtedly had at the date of his purchase. It must 
be considered,,/?/^, whether his action for possession is maintain- 
able, and secondly, if so, whether, with reference to the position of 
the parties after the auction sale, he is entitled to retrospective 
mesne profits. The plaintiff cannot now come upon his rights as 
auction-purchaser, which he forfeited by his acts after sale, by 
consenting to take rent from defendant, leaving him in possession, 
which he actually sued for at an enhanced amount and lost his 
cause. 

Baboo Ramapersaud Roy. — The pottah to be cancelled was obtained 
only in 1243 F. S., and under circumstances only applicable to the 

Earties then contracting, and not to any other parties. The defendant 
ad advanced to the former proprietor Sicca rupees 24,000, and got 72 
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villages at Sicca rupees 582 yearly rent, the pottah was for 18 years 
certain, or after that till the principal was repaid. It was merely 
a mortgage originally. The plaintiff issued notice upon defendant 
on 17th April 1841, i e., little more than a year after purchase, to 
come to a settlement, and plaintiff ousted him at once, on his not 
appearing, when in 1842, he was restored to possession by the 
criminal courts. Nevertheless, knowing he had no right, he came 
to a settlement with me in 1844, by which his jumma was increased 
from rupees 580 to 6,100, and he actually paid more rent than in 
the pottah for two or three years, but subsequently he repudiated the 
ikrarnama. There was no consent on plaintiff's part to uphold the 
pottah, his consent was, in fact, only to higher terms than those in 
the pottah. Plaintiff wished to uphold the ikrarnama ; but the result 
of the suit founded on it, has obliged him to fall back upon his 
rights as aucticn-purchaser. 

As regards wasilat, the question is, whether they are due from 
date of purchase or only from date of suit Two cases are in point, 
viz,, decisions of 10th and 1 1th March 1852, in Cases Nos. 442 and 
441 of 1850, now the purchase was in 1840, notice to defendant in 
1841, and proceedings in the foujdaree in 1842. Afterwards the 
ikrarnama and payment of rent under it, from which defendant can 
deduce nothing in his favor, as he repudiated it, then there was the 
suit decided against plaintiff* in 1848, and very soon afterwards this 
suit, so that the principle of the decision, in Case No. 441, that 
mesne profits are due from date of auction-purchase, applies. 

Mr. Waller, in reply. — The notice did not notify to defendant to 
surrender possession, but to settle for a new and increased jumma, 
bat now this suit is for possession. It has been shown that plaintiff 
recognized defendant as an ijaradar and sued him accordingly ; 
therefore he cannot now seek to oust him in the exercise of his 
rights as an auction-purchaser. If rent has been received for any 
one year, wasilat cannot be claimed for it, even if defendant repu- 
diated the ikrarnama, yet if plaintiff has received rent under it, he 
cannot turn defendant's repudiation to his account. This receipt of 
rent was irrespective of the ikrarnama. 

Judgment. 

Messrs. A. Dick and J. Dunbar. — On the first issue, we are 
of opinion that there is nothing in the relation in which the parties 
stand to each other, and the transactions which passed between 
them after the purchase of the plaintiff, to preclude him from suing 
for possession, cancelling the ijara pottah of defendant, granted by 
the former proprietor. The plaintiff finding that the defendant was 
in possession of a number of villages, at what he considered an 
inadequate rent, issued on him a notice about 14 months after his 
purchase, to come and enter into new arrangements for the rent 
which he should pay in future for the tenure he held, adding that 
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on failure so to do, he would be answerable for a yearly rent of 
Company's rupees 10,000. A dispute subsequently occurred between 
them, and the possession of the ijaradar defendant was upheld 
under Act IV. of 1840. Subsequent to that again, the parties 
entered upon some arrangement for settling the rent payable for 
the ijara, as manifest from the mookhtarnama held to be good by 
the Court in the suit for rent due on an ikramama preferred by 
plaintiff, though the ikrarnama itself was declared a nullity and the 
suit dismissed by the Sudder Court. Divers sums were likewise 
admitted by both parties to have been paid and received on account 
of rent, though, whether in full for any one year, is not discover- 
able from the record before us. After dismissal of his suit on the 
ikrarnama, denied by defendant; plaintiff brought the present suit 
These are the transactions to which we allude, as not precluding 
this suit 

On the second issue, we think, that as the plaintiff, in his notice 
to him of the 17th April 1841, fixed the amount of rent, demand- 
able from defendant, on failure of coming to a settlement for the 
rent he should pay, he is not entitled to mesne profits beyond that 
amount, and for that only from the date of the said notice, after 
deduction of such sums as he received as rent from the ijaradar 
defendant, interest being allowed on both sides. We accordingly 
decree that plaintiff obtain possession, and mesne profits, as above 
declared, affirming the decision of the principal sudder ameen, in 
regard to possession, and amending it with respect to the mesne 
profits awarded by him, with costs in proportion accordingly. 

Mr. B. J. Colvin. — I agree with my colleagues in considering 
the plaintiff entitled to cancel the pottah, and to enter upon posses- 
sion of the villages sued for. 

Regarding mesne profits, I think the plaintiff entitled to receive 
them from the date of purchase, the defendant receiving credit for 
such amounts as he may have in any one year paid as rent. 

I have come to this opinion, because defendant has never been 
willing to come to terms with plaintiff, but has resisted him in the 
assertion of his rights, first, in the criminal and then in the civil 
court, and has forced him to have recourse to the present action. 

The plaintiff was evidently willing to leave defendant in possession 
on agreeing to a fair rent, which he has never done, therefore as 
he has chosen to remain in possession on his own terms, which 
possession is now decided to have been wrongful, he should therefore 
account to plaintiff for the mesne profits, subject to the above 
deductions. 
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The 18th January 
Present: 



1854. 



ABER. DICK, Esq., 1 T , 
J. DUNBAR, Esq.J ,/ ^ m - 



B. J. 



COLVIN, Esq., Officiating Judge. 
Case No. 273 op 1852. 



Regular Appeal from the decision of Mr. W. Tayler, Judge of Sha- 
habad, dated 29th April 1852. 

BABOO GOOMAN BHUNJUN SINGH and others, (Plain- 
tiffs,) Appellants, 



versus 



MAHARAJAH MOHESSUR BUKSH SINGH and others, 
(Defendants,) Respondents. 

Vakeels of Appellants — Mr. J. G. Waller and Moonshee Ameer Alee. 

Vakeels of Maharajah Mohessur Buksh Singh — Baboos Gobind 
Ckttnder Mooherjea, Ramapersaud Roy, and Kishen Kishore 
Gkose. 

Suit for possession of talooka laid at rupees 5,032-14. 

The particulars of this case are given at length in the judge's 
decision. The following is a brief abstract : — 

The plaintiffs assert that mouza Ehuneeka is a permanently-settled 
mehal belonging to them; that it was carried away by the river 
and reformed, since which time they have been in possession. Dur- 
ing the course of the Government survey, they were recognized as 
maiiks, but the defendants protested against this, and eventually 
got an order from the collector, declaratory of their own proprie- 
tary right in the lands, as appertaining to Nag Amertha their estate. 
The plaintiffs seek to make good their assertion, and to have the 
proceeding of the Superintendent of Survey carried out, according 
to the collector's view of the case set aside. 

The judge held the claim to be untenable. With reference to 
Section IV. Regulation XL of 1825, he thought the newly-formed 
lands, must be considered to be the property of the defendant (res- 
pondent) as an increment to his estate. 

The following issues are filed in this Court : 

Issues on behalf of the Appellant 

First — Whether, with reference to the allegations of the plain- 
tiffs and the pleas of the Maharajah (a defendant,) the provisions 
of Section IV. Regulation XI. of 1825, apply to the present case ? 
If not, whether the lower court's decision, which, in fact, is passed 
without investigation of the main point at issue, and which ia 
based upon the Regulation cited, is not defective and incomplete? 
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Secondly. — As it appears from the decision of the lower court that 
the fact of settlement of the disputed mouza being made, is proved 
according to the plaintiff's allegation, the point to be considered is, 
whether this Court, without remanding the case, ought not to pro- 
nounce a decree in favor of the plaintiff? 

Issues on behalf of the Respondent 

Whether the boundaries of mouza Khuneeka (belonging to, and) 
specified by the appellant in the plaint in the former case, decided 
on the 19th August 1841, agree with those mentioned in the pre- 
sent plaint ? if not, whether the claim of the disputed lands, as 
appertaining to mouza Khuneeka, is legal and proper ? 

Moonshee Ameer Alee, for appellants. — The judge admits all the 
facts stated by the plaintiffs, in respect to mouza Khuneeka, but throws 
out the claim, on an erroneous interpretation of Section IV. Regulation 
XL of 1825. I contend that the law just quoted does not apply. The 
plaintiffs show that they paid revenue for the old lands as long as 
they remained, and that they were in possession of the new, formed 
in the very site occupied by the old, when the survey was under- 
taken. An informer then wished the authorities to lay hold of the 
lands as liable to assessment; when inquiries were being made with 
this view, the respondent put forward his claim. The proceeding 
ended by the abandonment of any claim on part of Government, 
the other parties were referred to the Civil Court, see the order of 
the Collector of Revenue, dated the 8th May 1846. The defendant 
asserts that the lands belong to his mouza Nag Amertha. Section 
IV. Regulation XL of 1825, has reference to lands capable of fresh 
assessment by Government The defendant did not put forward 
his claim under that law, nor was it in view when the proceeding 
under Section X. Regulation XXVL of 1814, was drawn, the only 
issue was, whether the lands constituted mouza Khuneeka or form- 
ed part of mouza Nag Amertha ? 

Mr. Waller, on the same side. — The lands are not to be regarded 
as a mere accretion : they constitute the whole mehal, in such man- 
ner as to admit of clear identification, as a formation occupying the 
exact site of the original mouza. The judge has applied the wrong 
Section of the law to the case. It falls properly under Clause 2 of 
the Section. 

Baboo Ramapersaud Roy, for respondent — On the statement of 
facts given by the plaintiff himself, the judge was quite right in 
applying Section IV. to the case. The lands were carried off tit toto, 
and there was a gradual re-formation. Clause 2 of the Section is 
in no way applicable* The formation was gradual, not caused by 
any sudden change of the course of the river, separating one part 
of an old mehal from another. There is a whole course of decisions 
of the Sudder Court in favor of the judge's view, particularly that 
of Rajah Greeschunder versus Rajah Tejchunder, decided on the 
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8th May 1809, lays down distinctly the two principles subsequeritly 
recognized in the first and second Clauses of Section IV. Regulation 
XL of 1825. 

Judgment. 

We think, with reference to Clause 1, Section IV. Regulation 
XL of 1825, that the judge's decision is correct It is allowed that 
the village Khuneeka was washed away entirely, and gradually re- 
formed. This state of things brings the case under the above 
chase. Clause 2 of the above Section has no relevance to the 
case, as land, re-formed as this, has lost its identity, and is incapable 
of recognition. 

The appeal is therefore dismissed, with costs. 

The 18th January 1854. 

Present : 

Sir R. BARLOW, Bart.,\ Tm , 
H. T. RAIKES, Esq., J j ™9"- 

Petition No. 714 of 1853. 



In the matter of the petition of Gourmegha Singh and others, Remand on 
filed in this Court on the 16th September 1853, praying for the application for 
admission of a special appeal from the decision of Mr. R. J. for^edeouton 
Loughnan, judge of Patna, under date the 14th June 1853; con* of the case on 
finning that of Syud Tufiizzul Hossein Khan, sudder ameen of <^ i D l *£ e d 
that district, under date 15th July 1852, in the case of Gourmegha Court. 
Singh and others, plaintiffs, versus Rughoodur Singh and another, 
defendants. 

It is hereby certified that the said application is granted on the 
following grounds : 

The plaintiffs in this suit claimed to recover possession of 15 
beegahs, 6 cottahs, and 14 dhoors of land, on the plea that the 
land had been made oyer to them under a butwara, and the 
defendants had dispossessed them. 

The defendants, who hold 8 annas of the estate, allege that the 
lands in dispute form a portion of certain lands reserved to them 
rent-free, at the time of settlement in lieu of malikana. 

The principal sudder ameen and the judge found that the lands 
in dispute were left in the possession of the defendants, in lieu of 
malikana allowance by the revenue officers at the settlement, and 
therefore confirmed them in possession of them. 

It appears that the plaintiffs and defendants held the talook to 
which these lands are attached as joint proprietors, and that under 
a butwara their respective shares were separated. The lands 
said to be held as malikana lands were equally divided, and this 
gave rise to the present suit 
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The plaintiffs claiming to hold their share of them, and to defen- 
dants resisting their claim, on the ground that the lands belong 
exclusively to them as the parties alone entitled to receive malikana 
under the settlement 

. The following appear to us, under these circumstances, to be 
the proper points for decision in this case : — 

First — Were the lands in dispute exempted from settlement 
and made over to the proprietors in lieu of a money allowance 
for malikana? 

Secondly. — Are the plaintiffs, as proprietors or representatives of 
proprietors, entitled to share in them, in proportion to the share they 
hold in the resumed lands ? 

We admit the special appeal, and remand the case to be decided 
with reference to the above remarks. 



The 23rd January 1854. 

Present : 

ABER. DICK, Esq., 1 T , 
J. DUNBAR, Esq., )^dges. 

B. J. COLVIN, Esq., Officiating Judge. 
Case No. 169 of 1852. 



Regular Appeal from the decision of Moulvie Moazzum Hossein 
Khan, Principal Sudder Ameen of Bhaugulpore, dated 30th 
January 1852. 

ALARUKHEE BEGUM, mother and guardian op her 
minor son KHAJAH MAHOMED GOWHUR ALEE 

KHAN, AND AFTER BECOMING OF AGE, KHAJAH MA- 
HOMED GOWHUR ALEE KHAN himself, (Plaintiff,) 
Appellant, 

versus 

RAJAH JOYMUNGUL SINGH, (Defendant,) Respondent. 

Vakeels of Appellant — Baboo Kishen Kishore Ghose and Mr. 
J. G. Waller. 

Vakeels of Respondent — Baboo Ramapersaud Roy. 

Suitheidtobe -Suit laid at rupees 38,593-11-4-18, for the recovery of 

barred by the malikana* 

^.tibepniod The P resent suit was instituted for possession of the ticca 
of attachment tenure, and for recovery of rupees 33,663-4-8-16, alleged to have 

men^ndSr been meSne P rofits from the y ear 124 ^ Up to 1255 F. S., with 

Regulation II. interest thereon, on the pleas that Ehajah Mahomed Ibrahim Khan, 
wV£hw U nSS one °^ *^ e °"8* na ^ plaintiffs, had obtained from the proprietor 
of maEkana Rajah Nawab Singli (father of the defendant) a ticca pottah 
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(farming lease) of the malikana right in mouzas Sikunderah, &c, **? ™ ade to 
on advancing Sicca rupees 7,500, from the year 1231 up to 1237 being allowed 
F. S., at a yearly jumma (rent) of rupees 301 ; that Rajah Nawab to prevent its 
Singh had executed to the plaintiff, Khajah Mahomed Ibrahim ^P" ^ 011 - 
Khan, a deed {ikrarnama) dated 15 th Jeyt 1231 F. S., on condition 
to repay at the end of 1237 F. S., the sum advanced, or in default of 
re-payment, the farming lease should remain in force from the year 
1238 F. S, at the said jumma ; that he (the plaintiff) Khajah Maho- 
med Ibrahim) was in possession of the ticca tenure up to the 
year 1244 F. S. ; that from the month of Magh 1243 up to 1245, 
F. S., the said pergunnah, after its resumption, remained under 
the khas collection of Government, and the temporary ijaradars, and 
that from the year 1246 F. S., the defendant dispossessed him 
(plaintiff) of the ticca tenure on the plea of obtaining settlement, 

Plaintiff could not produce the original ikrarnama, which is 
the foundation of his claim for possession and mesne profits. 

The defendant, Rajah Joymungle Singh, produced the original 
ikrarnama, alleging that after the repayment of the advance money, 
the plaintiff (Khajah Mahomed Ibrahim Khan) had returned it in 
the month of Bysakh 1243 F. S., with a letter under his seal, pur- 
porting that the ikrarnama was returned, but that the' ticca pottah 
(farming lease), was missing, and could not be made over. 

The point at issue was, whether the ticca had been determined by 
the plaintiff returning the ikrarnama, but before it was gone into, 
the respondent was heard in support of the suit being barred by 
the rule of limitation, which had been raised in the pleadings, and 
also in the judgment of the lower court 

Baboo Ramapersaud Roy, for respondent — It is admitted in the 
petition of plaint, that plaintiff had been out of possession of the 
malikana for 12 years, having lost possession in 1243, and the 
present suit having only been instituted in 1256 F. S. 

Mr. J. G. Waller. — The property was in Government hands 
from 1243 to 1245, which was no cause of action to plaintiff as 
against defendant, the right of Government to resume being only 
there involved. His cause of action arose from 1246 F., when 
Government settled with the defendant 

Baboo Kishen Kishore Ghose, in support of Mr. Waller, — Cites 
a case decided on 24th November 1851, Ramkishore Roy, peti- 
tioner. 

Baboo Ramapersaud Roy .—-In the other suit, No. 170, connected 
with this one, Government has been made a defendant, so that it is 
plain that Government was not considered by plaintiff as in trust of 
this property for either party. The ticca pottah was not for the 
entire pergunnah, but only for the malikana lands, and malikana has 
been received regularly from 1243 up to this date by respondent 
The case cited was one where the land was held in trust, but in 
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the present case Government gave to me malikana regularly from 
1243, and no suit was brought by plaintiff for it up to 1256 F. S. 

Judgment. 

The Court hold that the cause of action arose in this case in 1243 
F., which was the year the plaintiff ceased to receive his maUhana. 
The attachment by Government does not affect the question, for 
the attachment was not made in consequence of disputes between 
the parties on account of the malikana. It was made for other 
reasons. The dispossession arose clearly in 1243, for the defendant 
only continued to do in 1246 what he had done in 1243, that is, 
appropriated the malikana — if his taking it in 1246 was wrongful, 
so it was in 1243. 

It makes no difference as regards the right of action against the 
defendant, that Government was associated with him in the wrong- 
doing from 1243 to 1246, and that he (the 4efendant) was alone in 
doing it from 1246. 

The principal sudder ameen, having ruled to this effect in his 
decision, should not have gone into the case on its merits. 

We therefore dismiss the appeal, with costs. 



The 23rd January 1854. 

Present : 

ABER. DICK, Esq.,1 T , 
J. DUNBAR, E8Q. 9 J Jud 9 es ' 

B. J. COLVIN, Esq., Officiating Judge. 
Case No. 170 of 1852. 

Regular Appeal from the decision of Moultrie Moazzum Hossein Khan, 
Principal Sudder Ameen of Bhaugulpore, dated SOth January 
1852. 

MUSST. ALARUKHEE BEGUM, and after her, KHA- 
JAH GOWHUR ALEE KHAN, (Plaintiff,) Appellant, 

versus 

RAJAH JOYMUNGUL SINGH and GOVERNMENT, 

(Defendants,) Respondents. 

Vakeels of Appellant — Mr. J. O. Waller and Baboo Kishen Kishore 

Ghose. 

Vakeel of Respondents — Baboo Ramapersaud Roy. 

See preoed- Suit for the recovery of malikana of mouzas Secundera and 
fog cue. others, from 1243 to 1245 Fusiee, laid at Company's rupees 

6,148-0-1-4. 
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Plaintiff instituted this suit for recovery of tie amount of mali- 
kantt of the mouzas referred to in No. 169 of 1852, for the years 1 243 
to 1244 and 1245 F., during which they were attached by Govern- 
ment and let out in farm, alleging that the Government had paid 
to the defendant the maUkana claimed for the above years. 

Judgment. 

This case being connected with No. 169 of 1852, is decided upon 
the same grounds, viz., that it is barred by the rule of limitation. 
The cause of action having arisen in 1243 F., and the suit having 
been instituted in 1256 F. Appeal dismissed, with costs. 



The 23rd January 1854. 

Present: 

ABER. DICK, Esq.,1 ,, 
J. DUNBAR, Esq., ) Jud 9 e *- 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 597 op 1852. 



/tegular Appeal from the decision of Lola Sunker Lai, Principal 
Sudder Ameen of Patna, dated 27th July 1850. 

KUNTOO SINGH, (one op the Dependants,) Appellant, 

versus 

BHUGWUNT ROY, (Plaintiff,) Respondent. 

Vakeel of Appellant— Baboo Kishen Kishore Ghose. 

Vakeels of Respondent — Mr. J. G. Waller, Baboo Ramapersaud Roy $ 

and Syud Murhamut Hossein. 

Suit laid at rupees 8,538-13-2. The Wnt|ff 

The plaintiff instituted this for possession of 67 beegahs of land, was non-raited 
being a moiety of 134 beegahs, -and 2 biswas of altumgha lands, J£ J^SJJJJjJ* 
situated in inouzas Nooroore Sein and Shahpore, pergunnah tioniThU 
Muneer, which he alleged the defendants held wrongfully, under pkint, the ex- 
an order of the special assistant passed under Act IV. of 1846, on Nation being " 
the 8th September 1846, mesne profits were also claimed from ** ch M *? , 
1253 to 1256. SXSW" 

The plaint sets forth that the entire parcel of land belonged to the appeal. 
plaintiff and his aunt, and that the defendants are mere cultivators, 
who have sometimes paid their rents direct to the proprietors, some- 
times to their ticcadars. In support of the claim bukshnama, dated 
11th Rumzan, of the 17th year of an emperor of Delhi, correspond- 
ing with 1 1 83 F. S., and several other documents are cited. 

The defendants, Adit Singh, Beharee Singh and twelve others, 
after reciting in their answer a number of technical objections to 
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the plaint, asserted, that they and their ancestors have been in pos- 
session of the lands ever since the year 1 198, when they were made 
over to them by the ancestors of the plaintiff, in lieu of malihana 
then due to them. In support of their claim, they refer to the 
Government records generally, and specially to the decennial settle- 
ment papers from 1185 to 1194 F. S. 

Shepchurn Roy and, two others admitted the plaintiff's rights, 
and declared that they at present hold some of the lands in ticca 
from the plaintiffs co-sharer Musst Sham Koonwur. 

The principal sudder ameen found the property in dispute to be 
the ancestral milkeut tenure of the plaintiff. He found that Rajah 
Mosurbee Dhur, plaintiffs ancestor, had come into possession in 
virtue of a deed of conditional sale, executed by the ancestor of 
defendants. That the mortgage was afterwards foreclosed, and 
that the wife of the said Rajah had subsequently bestowed on her 
daughter, Musst Bhoonoo, the whole of the altumgha and milkeut 
tenure of the mouzas in dispute. He found, too, that the defendants 
were in possession merely as cultivators, and that the property had 
been relinquished to the plaintiff, and Sheo Suhaye, son of Musst 
Shum Koonwur, by'a proceeding, under Regulation II. of 1819. 
The plea set up by the defendants he found to be unsupported by 
any documentary evidence, he accordingly decreed to the plaintiff 
possession with mesne profits from the date of dispossession. 

In appeal the following issues are filed : 

Issues on behalf of the Appellant 

First — The plaintiff, by one^and the same plaint, suing 45 
persons, and it being plain from the statements and pleadings of 
both parties, that the land of each of the defendants is separate and 
distinct, the point to be investigated is, whether one complaint 
against all the defendants, is legal and proper? 

Secondly. — As the plaintiff has estimated price and wasilat of 
134 beegahs and 2 cottahs of land as the valuation of his suit, not- 
withstanding he claimed possession of 67 beegahs and 1 cottah, 
the point to be investigated is, whether the plaintiff ought not to be 
nonsuited, as by so doing )he has altered the course of appeal, and 
increased the costs of the suit 

Thirdly. — The plaintiff has claimed 67 beegahs and 1 cottah of 
land upon the allegation of his own share being separate, whereas 
in the petition of plaint he has specified boundaries of 134 beegahs 
and 2 cottahs of land, and not of that which he claimed, whether 
such complaint is not liable to a nonsuit? 

Fourthly. — As the plaintiff alleged that he has been dispossessed 
from 1253 Fuslee, and the defendants allege that they have been 
holding the disputed property from 1198 Fuslee, it was absolutely 
necessary for the lower court to investigate the above point, since 
on proof of the defendant's allegation, the case would be barred by 
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lapse of time, whether in consequence of such defect, the loweir 
court's decision is not incomplete? 

FiftMy. — Whether, with reference to the evidence on the record, 
and the peculiar circumstances of the case, the decree pronounced 
by the lower court ought not to be reversed ? 

Sixthly* — The principal sudder ameen hating separately decreed 
land and wasilat against each of the defendants, the point to be 
investigated is, whether, notwithstanding his ioint award of all costs 
(against all the defendants) his decree is legal and right? 

Baboo Kishen Rislwre Ghose, for appellant — The Court will 
observe that the fourth issue is on the point of limitation. I admit 
that this was not directly pleaded in bar of the suit in the lower 
court, and what I have to say upon the point may be heard in con- 
nexion with the merits of the case ; and first in regard to the first 
issue, it is admitted, that the whole of the defendants hold sepa- 
rately ; they cannot, therefore, all be sued in one plaint ; the princi- 
pal sudder ameen did not dispose of this point By throwing 
all together, the plaintiff has improperly altered the jurisdiction ; 
the principal sudder ameen has made the defendant answerable 
for the mesne profits separately and individually. 

Baboo Ramapersaud Roy, for respondent — This is merely a dis- 
pute of title. Defendants do not claim on separate titles, they all 
say that the lands were given to them by plaintiffs ancestor in lieu of 
malikana. The only question is, whether this is true or not ? There 
is an identity of title among all the defendants, and it would be 
absurd to bring separate actions, when the cause of action and 
defence stand on one point The order of the principal sudder ameen, 
in awarding wasilat against individuals, was guided by a sense of 
justice as between defendants, — the order is, in fact, rather injurious 
to plaintiff, but he does not object to it 

Baboo Kishen Kishore Ghose did not reply. 

The Court are of opinion that the action has been rightly 
brought, there being but one cause of action against all the defend- 
ants, who claim to hold possession on one common title. 

Baboo Kishen Kishore Ghose, on the second issue. — Plaintiffs claim 
is for 67 beegah*\ but he has estimated the value of the land and the 
wasilat on 134 beegahs — thus unnecessarily enhancing the ex- 
penses, and altering the proper course of appeal ; the objection on the 
ground of expense was made in the answer. The plaintiff, in his 
plaint, admits it, and says that he adopted this course, lest an objection 
on the ground of under-valuation should be urged. Had the plaintiff 
laid his suit at the proper valuation, it would have been tried by 
the principal sudder ameen and in appeal by the judge. The course 
adopted is quite contrary to the letter and spirit of Regulation X. 
of 1 829. Although the objection, as I have shown, was taken in 
the lower court, the principal sudder ameen took no notice of it 
As an action is liable to nonsuit for under-valuation, so must it 
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be for an over-valuation, which has the effect of altering the course 
of appeal, and throwing heavy expense on the parties. I beg to 
call the attention of the Court to the case of Bebee Takee Surab 
versus Dawood Mullick Fradoon Beglar, decided by this Court on 
the 28th February 1853. The case was remanded, because the 
principal sudder ameen had neglected to dispose of the objections 
raised on the ground of valuation. Regulation XIII of 1808, Section 
IV. renders it indispensable that the question of valuation should be 
disposed of by the court of first instance, so as to settle the course 
of appeal. 

Mr. J. G* Waller, for respondent — No law lays down that a suit 
should be nonsuited for overvaluation. Nonsuit only follows 
when suits are under-valued in the proportion of 10 per cent or 
more. An error of valuation in excess, can only form the subject 
of consideration, with reference to the proper costs to be awarded 
to plaintiff if he succeeds. This principle has always been acted on 
in this Court, vtz., that in case of over-valution, the plaintiff has 
only been enabled to recover costs from defendant at the rate of 
the correct valuation — see the case of Khajah Surwur Khan, 
appellant, versus Shumsoonissa Begum, decided on the 28th June 
1853. That was a much more extreme case than this. The plain- 
tiff sued as he did, by way of precaution, in case the Court should 
have to take up the question of title, as regarded the whole of the 
land of which the plaintiff claimed only one-half. In this case, the 
appellant appeals as a pauper, and is in no way injured. Over- 
valuation has been ruled to be no ground of nonsuit — see Select 
Reports, Summary Decision of 16th December 1845, in the case of 
Gunga Saugor Sein ; see also the case of Teetorun Holdar versus 
Loknath Holdar and others, dated 14th January 1852, in which 
plaintiff got a decree, notwithstanding over-valuation. He was only 
made to bear the costs of the excessive valuation. 

Baboo Ramapersaud Roy, on the same side. — It has been nrged 
by the pleader on the other side, that investigation of the point of 
valuation is necessary in the lower court; but the objection raised 
involves merely a principle of law, as to valuation, which may be 
disposed of by this Court, but I would further observe that the va- 
luation is in itself correct The defendants said they held the 134 
beegahs in lieu of malikana; the whole quantity of land was there- 
fore in contest. The Circular Order, of 31st August 1832, is to 
the effect, that when a party wishes to put in issue, a point in the 
whole of which he may not be directly interested in that suit, he 
should not defraud the Government by valuing it at a less valua- 
tion than of the whole point So in a case regarding an instalment 
on a bond ; if the whole bond be put in issue, the valuation must be 
accordingly. As the plaintiffs claim involved the title to the whole 
quantity of 134 beegahs, he did quite right in laying his suit at the 
value of the whole, of which alone the boundaries could be given, as 
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he had no separate possession of the moiety. The decision quoted 
by the other side is suited to the circumstances of the case, but 
will not apply to this case. 

Baboo Kishen Kishore Ghose, in reply. — In the case of Teetaram 
Holdar, quoted by Mr. Waller, it was ruled that a plaintiff should 
sue according to the value of his own share, not on the whole, so 
that that case bears out my argument. In that case, the costs of 
the excess valuation was thrown on the plaintiff, but the case was 
not nonsuited, but in that case no alteration of the jurisdiction in 
appeal was involved ; but the case is different in the suit now before 
the Court There are two cases to which I call particular 
attention, one of the 12th August 1851, Kaleechurn Dutt, 
appellant, versus Rasmonee, respondent; the other of the 3rd July 
1841, see volume 7 of Select Reports, page 41. In those cases, 
the same objection as that now urged by me, was put forward, and 
in both a remand was deemed necessary, with a view to settle the 
question of jurisdiction, by having the plaint laid at a proper 
valuation. It is true the appellant has come up here in formd 
jxiuperis, but, if the plaintiff had laid his suit properly, he would 
not have been under any necessity to do so ; as to the Circular of the 
31st August of 1832, quoted by Baboo Ramapersaud, I am at a 
loss to understand how he could refer to it, as it only applies to 
moonsiffs and their courts; neither were the circumstances of 
the case of Surwur Hossein, such as to admit of the application of 
the ruling of this case. 

Judgment. 

The plaintiff has laid his suit at rupees 8,538-13-2, being 
18 times the income of 134 beegahs and two biswas of land, with 
mesne profits and interest ; but his claim is only for possession 
of one-half of the quantity of land above stated. An objection on 
the ground of over-valuation was distinctly taken in the answer of 
the defendants, but the point was not made an issue in the case by 
the principal sudder ameen. It has now been strongly urged in 
appeal, and we are of opinion that the objection is good. Valuation, 
as a point materially affecting the course of appeal, is a matter 
into which the lower court was bound to inquire, before entering 
on the merits of the case. The plaintiff, by valuing his suit at a 
sum above rupees 5,000, has made the case appealable to the 
Sudder Court, whereas if he valued it, according to the value of 
merely one-half of tlje property, the thing he sued for, the appeal 
•would have lain to the judge, leaving a right of special appeal to 
this Court. It was ruled in the case of Kaleechurn Dutt Chowdree 
and others versus Rasmonee Dassea, respondent, decided by a 
full bench on 12th August 1851, that a plea by a defendant of 
over-valuation of a suit in a plaint, so as to affect the jurisdiction 
in appeal, raises a material issue, which must be fully set forth in 
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the proceeding under Section X. Regulation XXVI. of 1814, and 
decided with regard to the principles declared in Section V. 
Regulation XIII. of 1808. That ruling is quite applicable to the 
case now before us. The argument taken by Mr. Waller, founded 
on the decision in the case of Teetaram Holdar versus Loknath 
Holdar disposed of on 14th January 1252, will not hold good, 
inasmuch as it was then held that a party, who had acted in a 
manner directly opposed to the course followed by the plaintiff in 
this case, was right in not valuing his suit, according to the value 
of the whole property, but only according to the value of his own 
6hare. Further, the case was not in point as the difference in valu- 
ation did not alter the course of appeal. Having the issue of over- 
valuation now before us, and the fact of over-valuation being 
admitted, there is no point connected with this question for the 
lower court to decide. We are, therefore, compelled to nonsuit the 
plaintiff, with costs, with respect to the whole case. 

We must remark that the principal sudder ameen was to blame, 
for having overlooked an issue of so much importance, thereby 
probably causing much delay in the final determination of the 
dispute between the parties, and entailing upon them much unne- 
cessary expense and trouble. 
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The 26th January 1854. 

Present : 

ABER. DICK, Esq., 

SIR R. BARLOW, Bart., (. . , . 

J. DUNBAR, Esq., }^dgei. 

H. T. RAIKES, Esq., 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 588 op 1852. 



1 



Special Appeal from the decision of Mr. W. Luke, Judge of Midna- 
pore, dated ISth May 1852, affirming a decree of Mr. Alexander 
Davidson, Principal Sudder Atneen of that district, dated 1st 
September 1851. 

KALEEOHURN GHOSE, (Defendant,) Appellant, 

versus 

MODHOSOODUN JANA, (Plaintiff,) Respondent. 

Vakeels of Appellant — Baboo Bamapersaud Boy and Messrs & 
Norris and J. G. Waller. 

Vakeels of Bespondent — Baboo Kishen Kishare Ghoee, Mouhets 
Alee Afsur and Fuqueer Ahmed. 

This case was admitted to special appeal on the 21st December in a suit 
1852, under the following certificate recorded by Messrs. J. Dun- brought by the 
bar and A. J. M. Mills:— KK 

" The particulars of this case will be found at pages 50 and 51 f^ inlalld8> 
of the Zillah Midnapore Decisions for May 1852. ita by the late 

" The suit was brought to resume and assess 7 beegabs 1 cottah prop ,T%J!;i* 

°f * and * clrortthaYtbe 

" The principal sudder ameen decreed the claim ; he was of opi* question of the 

nion that the defendant with whom the onus probandi rested, had ^^edaTor 

failed to prove the validity of his laihiraj title. general law of 

" The judge affirmed the decision of the principal sudder ameen. bwofaoSo^ 

" The special appeal is applied for, and admitted on the following did not arise as 

grounds: £S&2teta 

" Whether the claim in this suit, rent-free possession, having the admission 
been found by the collector, to have remained with the defendant ap^eaL 81 *^ 
for upwards of 60 years, is not barred by Sections II. and III., ^^ 
Regulation IL of 1805, and Section XIV. Regulation III of 1793, 
under the recent ruling of the Privy Council, in the case of the 
Rajah of Burdwan, dated the 25th of June 185 1 ? 

" Whether the suit is not generally barred by the law of limitation 
above quoted, rent-free possession having remained with the defend* 
ant, 12 years previous to the institution of the suit, under the 
same ruling?" 
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Baboo Kishen Kishore Ghost requested to be heard before enter- 
ing upon the case. — I have just been appointed a pleader in this 
special appeal, and on looking over the record, it appears to me 
that the points in the certificate do not arise out of the case. The 
claim in the suit is, that defendants were proprietors, and their 
estate was sold on 30th May 1843, in execution of a decree of 
Court, and purchased by plaintiff. The land for which this suit is 
preferred is not rent-free, but possessed by defendants in right of 
proprietorship. After our purchase they refused to give us posses- 
sion, on the false plea of its being rent-free. This is the abstract 
of the plaint The answer of defendant was, that the land in 
suit was their's, rent-free, prior to the rule of the Company. The 
decision of the principal sudder ameen is, that the statement of the 
defendant is false, and that the land was proved to be revenue 
paying (mal). The judge affirmed the decision of the principal 
sudder ameen. The petition of special appeal was heard ex parte, 
and the real merits of the case were not brought before the judges, 
who heard the petition. The question of law arises from the 
facts of the case. If the decision of the lower courts had been 
that the land was rent-free, and been so held beyond 12 years, 
the question of limitation would have occurred; but when such 
is not the fact, the point of law does not arise. 

Baboo Ramapersaud Boy, in answer. — Kishen Kishore has 
started with the assertion, that the certificate was inapplicable 
under the old law. I am prepared to show that it is wrong, both 
with regard to the facts and the law ; that on the ruling of the 
lower court in his favor, he cannot raise this objection. Although 
I myself was not present when the petition was preferred and ad- 
mitted, still I am informed that my co-partner, Mr. Norris, who 
was before the Court at the time, stated the whole facts of the case, 
and that the Court were justified in admitting the special appeal, 
on the certificate now before the Court. The aim of his argument, 
is to show that the suit was instituted for possession on mal lands* 
The certificate is grounded on the assumption, that the suit was for 
resumption. Now if the Court will look to the judgment of the 
judge, they will find that this objection of the suit being for 
possession and not resumption, was expressly taken by our client in 
the pleadings and put in issue for a misjoinder. The judge ruled 
there was no misjoinder, and that the case was really a suit for 
resumption, although the prayer was for possession. Plaintiff 
having remained content with that finding, is now estopped from 
objecting to it 

Mr. J G. Waller, on the same side, urged. — That about a year ago, 
the very question which the judge decides was brought before 
five judges of this Court, viz., that notwithstanding any specific 
prayer for possession and damages in a plaint involving a question 
of mal lakhiraj, it was competent for the Court to determine the 
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object of the suit with reference to the whole context of the 
plaint, and to proceed to the trial, if that plaint was sufficient for 
the purpose of an assessment suit ; and that is precisely what the 
judge has done. Therefore the points in the certificate indubitably 
arise out of the judge's decision. Refers to Sudder Dewanny 
Decisions, page 686, 1852. 

Baboo Kishen Kishore Ghose, in reply. — The main argument of 
the other side is, that plaintiffs suit was really for resumption, and 
not merely for possession, — whatever be the nature of the claim, 
signifies not, with respect to my objection. The point of limitation 
could then be brought forward in a special appeal, when it could 
be shown that it arose from any fact found in the decisions of the 
lower courts. This was my objection, and to it, they have not 
been able to give any reply. 

After hearing both sides as above, the Court were unanimously 
of opinion, that appellant should be heard upon the point of posses- 
sion, as arising out of the record, and the judgment of the lower 
court. 

Baboo Ramapersaud Roy. — I now proceed to argue on the points 
in the certificate ; that they are good upon the facts found on the 
record, and decision of the judge. The points of possession, and its 
length, were not disputed at any stage of the litigation, not brought 
to issue, and the decisions of the lower courts were passed without 
reference to them. The decisions were passed on the title, which 
was the only point put in issue before them. I will challenge my 
friends to show, that there was any issue or any adverse ruling by the 
first court on that point of possession, and its period. Therefore the 
pleader consulted, brought the case in special appeal, because the plain- 
tiff had not objected on the point of length of possession, and the case 
had been decided as an invalid lakhiraj tenure, to try the question ; 
whether under such circumstances, the law of limitation did not bar 
the suit ? The words of the plaint are very explicit on the point of 
possession. They are these : — " That the lands in suit, which are the 
lands of the estate purchased by plaintiff, have been in the posses- 
sion of defendant's ancestors and of himself continuously." Then 
in answer defendants pleaded, " before the rule of the Company the 
lands had been in the possession of their ancestors and of them- 
selves rent-free," and in the reply, there is no denial of the fact of 
possession, as pleaded in the answer. The case was sent to the 
collector under Section XXX. Regulation II. of 1819. The collec- 
tor reported favorably for defendant, both on the validity of the 
tenure on the title deeds produced by him, as also on the length of 
possession as rent-free. Then comes the decision of the principal 
sudder ameen on the facts, and he decides, that the validity of the 
lakhiraj is not proved on the title ; but that as rent had never been paid, 
the claim for damages was disallowed. Thus it is manifest, that 
the first court went upon the title, and refused to give damages or 
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arrears of rent. We now come to the judge's decision and the issue 
laid before him will appear on perusal of it The question of pos- 
session was not even alluded to. He confirms the decision of the 
principal sudder ameen on the question of title, and declares the 
tenure invalid, and gives right prospectively to plaintiff to assess. 
Surely on this statement of facts, was it going beyond the case, in the 
pleader applying for special appeal to take up the point of long 
possession as a bar to a suit for resumption ? The point of possession 
arises of itself ; and consequently with reference to the recent deci- 
sion of the Privy Council in the case of the regular appeal of the 
Maharajah of Burdwan, which was decided and known after the 
decisions of the lower courts pleaded it in bar. The pleader was 
perfectly correct in raising the point, for previous to that decision 
of the Privy Council, the uniform ruling of the Sudder Court, neces- 
sarily precluded its being urged in the pleadings. Wherefore, we 
contend that the point of prescription on the ground of length o( 
possession, is not extraneous to the record, and decisions of the 
lower courts, in this cause, but form an integral part of it 

Mr. J. G. Waller, on the same side. — I will not trouble the Court 
with a repetition of what Ramapersaud has urged ; but will take 
up a totolly different ground, though on the same principle ; what 1 
have to submit is this ; — that there cannot be any such thing as a 
resumption suit, except on the distinct admission of a possession 
beyond 12 years, and therefore when once it be admitted that 
a suit is for resumption, it follows that possession has lasted beyond 
12 years. Seeing this, my friend, Kishen Kishore, was anxious 
to prove that this was not a resumption suit ; because the broad 
allegation of the plaintiff is, that the defendant and his ancestors 
have been continuously in possession, on what he (the plaintiff) calls 
mal lands. Now, where the plaintiff uses mal lands, does it not 
follow inevitably, that he uses it in antithesis to the defendant's 
claim? Then couple that with the fact, that he takes the annual 
produce, and values his suit at 18 times under the law, for 
the purpose of bringing to test, which of the allegations of mal or 
lakkiraj is correct With all that before us, it is not necessary 
to imagine anything. The suit before us is for mal lakkiraj 
couplea with long possession, the prayer of plaintiff was for 
possession with damages. The lower courts rejected the demand 
for damages, and decreed right of resumption, or power to assess 
on the ground of the invalidity of the title. Then we come on 
special appeal, and contend that the invalidity of the title cannot be 
entered upon by reason of our possession beyond 12 years. Thus 
I have confinea myself to the finding of tlie judge, with which 
alone I have now to deal. The judge has found, that this is a 
resumption suit, and the consequences therefrom arise inevitably ; 
and the result is that the law of limitation under the ruling of die 
Privy Council does apply, and must be decided. 
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Further hearing postponed trad the Court arose at 5 p, m, 

January 26., 

Mr. Waller arose in continuation, when the majority of the 
Court, Sir R. Barlow, Mr. Raikes and Mr. Colvin, intimated to 
him, that he should confine his argument to showing, that the point 
of limitation had been expressly raised in the pleadings. To this. 
Mr. Waller submitted, that he could show the point of limitation 
arose necessarily out of the record, if the Court would hear him 
out Sir R. Barlow having assented to this, and Mr. Dick and Mr. 
Dunbar, who had been from the first of opinion that the argument 
should proceed, concurring, Mr. Waller, resumed. — I trust the Court 
will excuse me, if I trespass to some length. I will first endeavour 
to show that the pleadings raise the question of limitation inevitably. 
It has never been held that the law of limitation must be expressly 
pleaded. If the law arises out of the facts, it is enough. The law 
need only be specially pleaded, when a plaintiff comes under it, and 
claims to be heard. The law, Section III. Regulation IV. of 1793, 
enacts, that a plaintiff must state the date of his cause of action, and if 
the date be beyond 12 years, the Court must, under Section XIV. 
Regulation IV. of 1793, dismiss the claim. The law does not enact 
that the Court are to dismiss, only when the law of limitation is ex- 
pressly pleaded for the defence. The Court is prohibited from hearing 
the cause. The Court are bound to dismiss the cause forthwith, if the 
prohibition be patent and unquestioned in the pleadings. If it be a 

2nestionable point, raised from the averment of either party, the 
ourt are bound to try and settle that point, before proceeding to 
try the cause on the merits. If the present suit be tor possession 
on mal land, then the defence avering that possession had been 
held for a period antecedent to the Company's Dewanny, the law 
of limitation necessarily raises, for it has always been held appli- 
cable in such cases. If it be a resumption case, the law could not 
have been distinctly pleaded, the whole course of decisions of the 
Sudder Court declaring that the law did not apply to resumption 
suits. The plaint shows that this suit is a resumption suit: for it 
prays that the question mal lakhiraj be determined under Section 
XXX. Regulation II. of 1819, and it is defended on the allegation 
of long possession, without ever paying rent, and this is a fact 
held to be true by the judge. The suit is then a suit for resump- 
tion, and under the recent ruling, the law of limitation does apply. 
The incident of the Court's holding that the land was mol and not 
rent-free, affects not the nature of the suit ; for that determination 
could only be arrived at, after the question of limitation had been 
settled. 

The fact, however is, that the judge expressly records in his deci- 
sion, that the suit was a resumption suit, notwithstanding the plain- 
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tiff had prayed for possession, his real claim being to resume and 
assess; and on that construction, giving him {he benefit of it, 
granted him a decree to resume and assess, and this construction is 
founded on the overt acts of plaintiff, and the very admissions of 
plaintiff as recorded in his, the judge's, decision. 

The plaintiff rested content with that decision : surely, we are 
justified in appealing from that decision, on the ground that the law 
of limitation does apply to it, as recently ruled; also in a special appeal, 
that the Courts are bound to enforce the law of limitation, even 
when not urged in the pleading. Cites Sudder Dewanny Decisions, 
volume for 1849, page 125, and 23rd July 1849, which rules to the 
same effect, and refers to the Resolution of the Sudder Court of 24th 
December 1847, paragraph 2, which rules that a special appeal will 
lie on a point of law, not urged in the lower courts; and to carry 
the precedents to the highest point, cites the case of Rajah of Bard- 
wan versus Government of Bengal, decided by the Privy Council on 
the 1 8th February 1850, in which the point of limitation, though 
neither pleaded in the lower courts, nor even there, and first brought 
before the Court in oral argument, after completion and printing of 
the record was admitted and argued, and ruled the decision. My 
sole prayer then is to be heard on the point of law of limitation, 
which I contend does arise in the case. I do not now argue that 
the cause should be dismissed on that ground. In conclusion, cites 
Decision of the Sudder Dewanny Court, dated 15 th September 1846, 
page 358, to show that the law of limitation will apply in a claim 
for proprietary possession on mal land and to assess the same, and 
that decision was recognised as correct in a subsequent decision of 
the Sudder, 31st October 1849. 

Judgment. 

Messes. A. Dick and J. Dunbar. — The certificate admitting 
the special appeal, now before us, sets out with recording that 
"the suit was brought to resume and assess"; and the judge in 
his decision, records to the same effect, — " although the plaint 
prays for possession of malikana rights, and to resume and assess, 
under the provisions of Section XXX. Regulation IL of 1819, and 
to reverse an award under Act IV. of 1840, the main object of 
the suit is clearly for right to resume." 

The special appeal was prayed for, and admitted to try the 
judge's decision. That officer held that the suit was for resump- 
tion ; and thence, in our opinion, inevitably arose the legal question 
*>f limitation. Therefore the judges, who heard the petition for 
special appeal, were correct in admitting it for trial on that point ; 
especially with reference to the recent decision of the Privy Council 
cited by them. The law of limitation may not have been expressly 
pleaded in the lower courts. This we can well understand, for 
until the recent ruling of the Privy Council, the Sudder Court 
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had, in all their decisions held, that the point of limitation did 
not apply to resumption cases. The defendants, however, did 
plead in their answer that they and their ancestors had held 
possession prior to the Dewanny ; and a deed which purports to 
nave authoritatively confirmed it in 1189, or 27th Decem- 
ber 1785. Also we would observe, that the suit was valued 
at 18 times the annual produce of the land; and the plaint 
set forth a claim for Company's rupees 1,237-10-4-2, after 
settlement of a dispute of mdl and lakhiroj, and fixing an assess- 
ment, as for mal lands, at a half jumma, and for obtaining pos- 
session on it, and the haut existed thereon. It also prayed in 
conclusion, that a reference be made to the collectorate, and the 
question of mal laUtiraj being determined, and the assessment 
fixed as on mal lands, and plaintiff be put into possession thereof. 
We therefore think both the zillah judge in his decision, and the 
sudder judges in their certificate, were correct in declaring the suit 
to be for resumption. The decisions of both the principal sudder 
ameen and judge, declaring the land in dispute, to be mal, does not, 
and cannot, in our opinion, alter the nature of the suit : and we 
would remark that both adjudge the land to be mal, and named on 
the express ground of rejection of the defendant's sunnud, on which 
he claimed to hold it, with the averment that he had held rent-free 
for a period antecedent to the Company's rule. The point of limi- 
tation consequently arose from the pleadings, and especially the 
defence set up : and before the validity of the sunnud and the re- 
jection of it could be determined, the previous question of limitation, 
patent on the defence, should have been decided. The validity of 
the alleged title on wlfich possession long beyond 12 years, nay 
beyond 60 years, had been distinctly set up in the defence, could 
not be entered upon, until the right to call it into question were 
first determined — see Regulation IV. of 1793, Sections III. and XIV. 
We would here observe that the question just now before us, is 
not, whether the law of limitation will, on a consideration of the 
whole case, govern the case and cause dismissal of the suit We 
merely hold that the question does arise from the pleadings, the 
conduct of the plaintiff, the nature of the case as brought into 
Court, and as decided by the judge ; moreover had it not been 
touched or raised at all in the lower courts ; the precedent cited 
by Mr. Waller, especially the crowning one of the Privy Council, 
clearly shows, that it could be raised and argued in special appeal, 
and therefore should be argued before rejection of the special 
appeal 

Sir Robert Barlow. — This case, in my opinion, was correctly 
tried by the courts below, as one involving the determination of a 
controversy of mal and lakhiraj right The plaintiff claimed rents of 
the land in dispute as belonging to his mal purchase ; the defendant 
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Stood oil his rights as a lakhiraj proprietor, not denying that the 
land was situate in the talook purchased by plaintiff. 

The prayer of the plaint was, that the case should be sent to the 
collector for report, under Section XXX. Regulation IL of 1819, 
and the action was laid at 18 times the produce as one for re- 
sumption. 

The collector was of opinion that the defendant's lakhiraj title 
was proved and made a return to that effect, mentioning also their 
long possession ; this however was a subject for the consideration 
of the courts of justice, one on which they alone could decide. 

The principal sudder ameen, for the reasons given in detail in 
his judgment, did not accept, but rejected the opinion of the col- 
lector ; said that no proof of lakhiraj had been adduced, but on 
the contrary, held plaintiff had shown the property was mal, and 
decided the case purely on the point raised by the parties to the 
suit, irrespective of the question of long possession alluded to by 
the collector. The judge affirmed that decision upon the same 
grounds. 

The point raised in the certificate of admission, is limitation, ano- 
ther and distinct issue, which whether defendant failing to prove his 
lakhiraj title and holding on some other should have been dis- 
tinctly forced upon the Court for their consideration as a fact, 
barring the plaint, the fact not having been made the foundation, 
the super-structure of law cannot be raised. 

It appears to me that this does not arise clearly on the pleadings ; 
under the provisions of Section 1IL and Clause 2, Section X. Act 
XVI. of 1 853, there would be no objection to hearing an argument on 
this point after adding it as a ground for Admission, if the question 
could be considered to be included in the pleadings in the cause- 
To me it seems that the plea of limitation in bar of the bearing of 
the plaint, should have been as distinctly and positively put in the 
defendant's answer as the law requires it to be put in a plaint or 
reply. If limitation be not clearly taken in bar to the plaint in the 
answer, the plaintiff has no data on which to frame his reply, 
whether to meet the objection in bar upon the ground of 12 years 1 
or 60 years' possession. 

Any allusion by the defendant, to possession before tlte Company's 
rule, could only be made as intended to furnish a test of the validity 
of the lakhiraj tenure. It must not be taken inferentially as pro- 
posing the question of limitation grounded on long possession, and 
thus be allowed to afford to the appellant a right of a hearing on 
its merits at this stage, when the point was not raised in the 
pleadings before the courts below. I would dismiss the appeal, with 
costs. 

Me. H. T. Raikes. — The certificate raises two points, first, 
whether the law of limitation bars a suit for the assessment of lands 
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held rent-free, upwards of 60 years, and secondly, whether the 
general law of limitation is applicable to such claims, when rent-free 
possession has exceeded 12 years. 

Before taking up these points, it is necessary in the present case to 
determine whether or not the points specified in the certificate really 
arise in this case, so as to allow the Court to adjudicate upon them 
in special appeal 

For the following reasons, it seems to me that these points cannot 
be raised in special appeal in this case. 

I hold, it must be a settled point of practice, that unless a plea of 
this special nature has been raised in the courts below, where alone 
it can be met and refuted, it cannot be set up as a ground of special 
appeal in a court of last resort. 

In this suit the plaintiff states, that having purchased, tbe defend- 
ant's estate, (sold in execution of a decree,) he found the defendant 
holding certain tenant lands, as gardens and tanks, &&, in their own 
occupation without paying him rent for the same, he therefore 
sued for possession and the right to assess the lands they occupy, 
together with the value of the produce alleged to have been enjoyed 
by them since his purchase of the property. 

The defendants, in reply, averred, that the land was ancestral 
lakhiraj and not liable to pay rent, and on this allegation, the priiH 
cipal sudder ameen ruled that the point at issue was, whether the 
land in dispute was mal or lakhiraj, and on that issue threw the 
cunt frobandi on the defendants. 

In the opinion of the principal sudder ameen, the documents filed 
by the defendants, were insufficient to prove their case, and he gave 
to plaintiff authority to assess the lands. In this decision no refer- 
ence is made to any plea on the part of the defendants in bar of the suit 
on the ground of long possession, or of the applicability of the law 
of limitation on their behalf, neither did the defendants in their 
appeal from the principal sudder ameen's decision, urge such a plea 
on the consideration of the appellate court The issues filed by them 
did not embrace any point of this nature, but were on the general 
merits of the case. The judge, therefore, confined himself to those 
points, on which the defendants themselves had elected to proceed, 
and in his decision no where alludes to, or in any way considers 
the case as one involving the application of the special law now 
pleaded by the defendants. It is only in the certificate that this 
point has been brought forward as an objection to the hearing of 
tbe suit, and the points selected are there stated to have arisen on 
certain facts found by the collector in his report under Section 
XXX. Regulation IL of 1619. It is, therefore, clear to me that 
the defendants, having two courses open to them, namely, to rest 
their defence on the general merits of their claim as lakhirajdars; or on 
the legal plea of limitation, have all along elected the former, and only 
after being worsted in the courts below on the general merits, have 
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shifted their ground and come up here on the point of law ; bat 
such a course is not, I conceive, open to them. 

It has been urged in support of the validity of this certificate, 
that the suit is really one to resume and assess, has so been found 
and tried by the lower courts, and that such a suit necessarily 
involves the legal bar of limitation, which has, therefore, been all 
along before the courts and should have guided them in thetr 
decisions. But I do not admit the soundness or applicability of 
this argument. The plaintiff did not sue to resume and assess the 
lands on any allegation, that they were in the occupation of 
lakhirajdars on an invalid title; but on the clear and distinct 
averment that they had long been held by the defendants as tenant 
lands ; that the defendants had now become his tenants and liable 
for the rent hitherto enjoyed by themselves, in some shape while 
proprietors of the mehal. This averment would at once have 
raised an issue under Clause 4, Section IIL Regulation IL of 
1805, to meet the plea of limitation, had it been set up, and 
altogether cuts away the argument advanced, that the plaintiff 
admitted any title in the defendants conveying a right of property 
on the land, which now entitles them to plead the legal bar to the 
suit without question. Although then it is very doubtful, in my 
opinion, whether such a plea would have prevailed had it been set 
up, yet as the legal objection on which it is founded was never 
raised in the courts below, it seems to me sufficient to say that it 
cannot now be heard on special appeal, and on that ground I would 
reject this appeal and confirm the judgment of the lower court 

Mr. B. J. Colvin. — I am of opinion that the plaintiff did not, not- 
withstanding the mention of Section XXX. Regulation IL of 1819 
in the plaint, bring this suit as a resumption suit for assessment of 
the lands sued for, although it has been treated as such by the 
lower courts. But both courts having on the issue, whether the 
land was mal or lahhiroj, decided that the latter character was not 
proved, it is plain that they considered the lands to be essentially 
mal lands as averred by the plaintiff. This being their character, 
the rule of limitation, the plaintiff, having sued within 12 years 
from his purchase, does not apply at all, whatever may have been 
the length of the defendant's possession ; for, as held by the lower 
courts, they were enjoying the produce of the lands not as given 
to them in rentrfree tenure, but as of a rent-paying portion of 
the estate, which they had as their share of the proceeds. Had 
the land been held by a lakhiraj title, even although an invalid 
one, the application of the law of limitation, might have been for 
consideration; but the point could not be based, as in the certifi- 
cate, on the collector's report 

I therefore think that the special appeal should not have been 
admitted for argument on the grounds set forth in the certificate. 

I would dismiss the appeal accordingly, with costs. 



Digits 



zed by G00gle 



( 71 ) 



The 26th January 1854. 
Present : 

ABER. DICK, Esq., ") 

Sir R. BARLOW, Bart., f T , 
J. DUNBAR, Esq., ( Jud 9 es ' 

H. T. RAIKES, Esq., ) 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 589 of 1852. 



Special Appeal from the decision of Mr. W. Luke, Judge of 
Midnapore, dated 20th May 1852, affirming a decree of Mr. 
Alexander Davidson, Principal Sudder Ameen of that District, 
dated \st September 1851. 

KALEECHURN GHOSE, (Dependant,) Appellant, 

versus 

RAMDOOLAL JANA, (Plaintiff,) Respondent. 

Vakeels of Appellant — Mr. R. Norris and Baboo Kishen 
Sukha Mookerjea. 

Vakeels of Respondent — Moonshees Alee Afsur and Fuqueer Ahmed. 

This special appeal was admitted on precisely the same grounds See preced- 
as the preceding case No. 588 of 1852. in * «"• 

Judgment. 

Sir R. Barlow, Messrs. H. T. Raikes and B. J. Colvin. 
This appeal is dismissed for the reasons recorded in case No. 
588 of 1852, with costs. 

Messrs. A. Dick and J. Dunbar. — We are dissentient for the 
reasons recorded in the case No. 588 of 1852. 
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The 30th January 1854. 

Present : 

ABER. DICK, Esq., > T . 
J. DUNBAR, Esq., ) Jud 9«- 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 240 of 1852. 



Regular Appeal from the decision of Baboo Radhamohun Chan- 
dree, Acting Principal Sudder Ameen of Dinagepore, dated 2mA 
January 1851. 

MUDDUN MOHUN JOWARDAR, (Paupbr Plaintiff,) 

Appellant, 

versus 

KISHEN KISHORE JOWARDAR and othebs, 
(Defendants,) Respondents. 

Vakeels of Appellant — Baboo Jugdanund Mookerjea and Mr. R. 

Norris. 

Vakeels of Respondents — Mr. J. G. Waller and Baboo Ramaper- 
* saud Roy. 

A snitinfti- Suit instituted for the possession of houses, tank, &c, laid at 

of a *>janama This is a suit founded on a solanama, filed in a former suit insti- 

on wl w bfT ^^ ky appellant (plainti6F) against the respondents (defendants) 

obtained, trot* for his share of ancestral property. The allegation is, that defendant 

which ^d after carrying out the conditions of the solanama to a certain point, 

through 6 ^ defaulted, on which plaintiff forced them to enter into an ikrar* 

court, in con- nama, the conditions of which they again broke, and then plaintiff 

there being- no applied to the court in which the suit had been settled on the sola- 

Clause in the nomas to execute the decree. The defendants averred that they 

effect? decreed had carried out the solanama, and filed a receipt in full (faraq) from 

on rejection of plaintiff. As there was no clause in the decree that it should be 

charge in ftd£ executed through the court, the principal sudder ameen struck out 

fiiedlndefence! the case for execution of decree, and referred the plaintiff to a 

co^t y of£ bt re gdAr suit Hence this action. 

.Sop? ^er, Iisues m behalf of appellant 

and though First — Whether the Section X. proceeding of the principal sudder 

provision ?n u. ameen is in accordance with law or not ? 

yi at ! L^!i Secondly. — Whether the evidence upon the record does not prove 

^ei^XT^n the ikrarnama, dated 9th Phagoon 1255 B. S., filed by the plaintiff, 

procuriogr a to be a good and valid instrument ? 

jy^? Thirdly.— Whether the document, dated 6th Phagoon 1253 B. S., 

ed was not so produced by the defendants and styled a faraq is valid with refer- 
ensroesed, and ence tQ ^ gtamp , ftW ? 
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Fourthly. — Whether the evidence tendered by the defendants to regiBtered, nor 
prove the document adverted to in second issue, is legally and other- 2K*to°the 

wise sufficient ? collectorate to 

Fifthly. — Admitting the document styled a faraq to be proved, affixedVlt^ 
whether it can bar the right of the appellant to properties not dis- after the ad- 
tinctly specified therein, and which have been claimed as part of apSfe^to tiie 
the joint estate stipulated to be divided between the parties to the Ckmrt to exe- 
suit? ^ . . . --i.-*— 

The first issue for appellant being indefinite, was rejected by ma, 
Mr. Waller, for respondent The Court, after requiring explana- 
tion from the pleader of appellant, amended the issue, so as to 
render it specific. 

Baboo Jugdanund Mookerjea, then requested that the proceed- 
ing nnder Section X. 3rd August 1849, be read. He then observ- 
ed, the Court will see that no issues have been fixed ; that the 
principal sudder ameen has merely given an abstract narration of 
the plaint and the answer, and then called upon the plaintiff and 
defendants to prove their respective averments. The proceeding 
therefore cannot be considered such as the law requires : besides 
which, the principal sudder ameen has not set forth all the mate- 
rial points of the pleadings, one of which is the ikrarnama men- 
tioned in our second issue. 

Baboo Bamapersaud Boy, in answer. — The proceeding in ques- 
tion was held prior to the 8th of May 1850, when a specific form 
was laid down for the observance of the lower courts by the 
Sadder Court, and on the 5th March 1851, it was decided by a 
full bench of five judges, that a proceeding held under Section 
X* Regulation XXVI. of 1814, if it detailed the main points in the 
case and gave the parties an opportunity of filing all the evidence 
they respectively wished to adduce, and thus caused no injury to 
substantial justice by the omission of any material point at issue, 
was sufficient In the present case the burthen of proof lay upon 
us, viz., proof of the truth of the receipt in full (faraq) on which 
we rested. The ikrarnama alluded to on the other side, bears 
date three days subsequent to the faraq: consequently if the faraq 
were proved, the ikrarnama was at once disproved. Plaintiff's 
(appellants) did, however, file the ikrarnama or solanama of the 
principal sudder ameen's decision, and produced evidence to prove 
it, though unsuccessfully. 

Mr. Waller, added — The appellant's pleaders have staked their 
issue on the letter of the law, and cannot now be allowed to argue 
points, to which we have no reply. 

Baboo Jugdanund Mookerjea, in reply. — I have only one word to 
say ; our object was not to raise a mere technical objection, it was 
to show that a material point had been omitted, as the plaintiffs 
did file the ikrarnama in question and produced proofs to estab- 
lish it, which are fully considered in the decision. 
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The Court are satisfied with the proceeding objected to for 
appellant 

Baboo Jugdanund Mookerjea, on the second issue — Reads the 
ikrarnama or salisnama, dated 9th Phagoon 1253 B. S. Now the 
furaq produced by the defendants bears date 6th Phagoon 1253 
B. E., that is, three days prior to the ikrarnama. It is evident il 
we prove the ikrarnama, we disprove the faraq. In proof of it 
we brought copies of depositions of witnesses, and had examined 
the writer of our deed, named Uneeroodeen Nushio. The deed 
was produced in Court in the execution of decree case, by 
one of the arbitrators, Momeen Sirdar, who testified to its 
truth. The principal sudder ameen rejected the ikrarnama 
on these grounds ; first, because only one out of three of the 
defendants had signed ; secondly, because plaintiff applied for execu- 
tion of the decree within one month after entering into the ikrar, 
whereas he delayed seven months after writing the solanama, 
before taking out execution ; thirdly, because Momeen Sirdar was 
shown to be at enmity with defendants, they having brought 
a suit against him and got a decree. In answer to the first, I 
would observe, had we forged the deed, we could easily have insert- 
ed the signatures of all the defendants. It bears the signature of 
the eldest of the three brothers, and he was in fact the headman of 
the family. On the second, the Court will keep in view that all 
along we have placed confidence on each other ; the solanama ori- 
ginated in that feeling, and when we found the defendants did not 
keep its conditions, we got them to appoint arbitrators, and when 
they again defaulted, we were compelled to apply to the Court 
There is nothing in all this to throw discredit on the deed. On the 
third point, Momeen gave his evidence on the 15th May 1848, and 
the suit against him by Kishen Kishwur was filed, on the 21st 
August 1848. The reasoning, therefore, of the principal sadder 
ameen is weighty on the other side; moreover, the decision shows 
that Momeen is a friend of the family. When the property in dispute 
was attached under Regulation II. of 1806, at the instance of plain- 
tiff, Momeen, by consent of both parties, was put into possession of it 
If any enmity did exist at all, it was in the breast of the defendants, 
consequent on the deposition Momeen gave in the execution decree 
case. In conclusion, I would observe, Uneeroodeen, the writer of 
of the ikrarnama, was summoned by defendants. 

Baboo Ramapersaud Ray, in answer. — The argument on the other 
side has been against the usual course of procedure, because the 
proof of the ikrarnama can only be a subsidiary proof against the 
faraq. On the 5th Assar 1253, the solanama was written; accord- 
ingly, a division of the property in dispute of every kind was effected 
with the aid of competent persons, mutual friends ; and on the 6th 
Phagoon 1253, plaintiff gave us the faraq, or release in full, taking 
from us a counter-release. The positive substantial proof therefore 
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rested on us, to establish the division and the faraq. The ikrar- 
nama of plaintiff can be considered only a negative proof against 
the trnth of our averment The utmost that the ikrarnama can go, 
is to show that the existence of such a deed renders the faraq a 
false document, even if the ikrarnama had borne the signature of 
all the defendants. Now on the three points adverted to in the 
decision ; first as the ikrarnama bears the signature of one only of 
the defendants, when the solanama has the signatures of all three, 
a suspicion of its truth naturally arises : and the argument that 
that one was the head of the family proves nothing, for he was 
equally the head at both periods, the dates of the deeds, and even 
if true, is binding on him alone. The second point has not been 
fairly put before the Court The reasoning of the principal sudder 
ameen on this point is to this effect The delay for seven months 
on the part of plaintiff after getting his solanana is reasonably 
accounted for on the statement of defendants, for during that time 
the adjustment and division of the property was going on, and was 
finally concluded on the 5th Assar, when the faraq was written ; 
whereas if the story of plaintiff be true, that nothing was done 
during those seven months, his delay was strange ; and his expedi- 
tion in carrying out the salisnama (that is, ikrarnama?) still more 
extraordinary. On the third point, Momeen's evidence is not satis- 
factory ; for he was not summoned in this case, and no reason for 
such omission, and the principal sudder ameen was correct in not 
trusting him, as the enmity was shown to exist 

Mr. Waller. — It seems to me immaterial whether the princi- 
pal sudder ameen had first disposed of the ikrarnama, and then 
entered upon the truth of the faraq ; or first adverted to the 
evidence in favor of the faraq, and considering it proved, 
have then weighed the proof adduced for the ikrarnama and 
rejected it, as he has done in his decision. Both were fully 
heard and considered before being recorded in the decision. The 
decision, therefore, can only be upset by considering both documents 
together, and the issue should have been so worded as to include 
both deeds, or the faraq should have been first argued, because if 
that be rejected, we at once fail in our defence. 

The principal sudder ameen has rejected the ikrarnama, mainly 
on the strength of the evidence adduced by us in favor of the 
faraq, and also on account of the vulnerable points in the proofs 
for the ikrarnama. I have only one other observation to make ; 
do doubt it is a custom in Hindoo families, that one, or the eldest, 
acts for all ; but this fact in a given case must be set forth, and 
proved before the other members of a family can be bound by 
the act of one of them. The plaintiff (appellant) has not attempted 
this, either now, or in the court below. 

Mr. R. Norris 9 in reply. — I submit that when a p^irty comes into 
Court as we have done, to rebut a document set up in another 
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case by the adverse side, by the production of a deed which goes 
far to discredit it, we have the first right to be heard. Further, 
we have no intention to prevent the Court from weighing the 
evidence on the faraq, as well as on the ikrarnama ; we have put 
both in issue. 

The argument on the other side, goes mainly to 6how that the 
ikrarnama is not binding on all. My co-pleader merely contended 
that the reasoning of the principal sudder ameen was not sufficient 
against its credibility. In our reply pleading, we expressly stated, 
that Kishen Kishwur was the managing individual of the family, 
and the defendants were silent on that point in their rejoinder ; 
therefore the Court will take it as an admitted fact, requiring no 
proof from us. 

Baboo Ramapersaud Roy has argued that the principal sudder 
ameen was correct about our delay. The fact, however, is, that so 
far from our getting nothing during those seven months, appli- 
cations had been preferred to the collector, and a butwara, or 
division of the estates made, and we had obtained a portion of our 
claim; and the ikrar or salisnama entered into only when the 
defendants would not give us the remnant of our claim ; the 
principal sudder ameen's reasoning therefore falls to the ground. 

The Court then desired the parties to proceed to the third issue. 

Mr. Waller arose and objected to the issue, because the in- 
sufficiency of the stamp cannot arise in this case for the decision of 
the Court : for this reason, that the party did not himself fix the 
amount, but left it to the recipient, viz., the Government to take 
what amount was due. Cites a decision of this Court, 31st 
January 1852. 

Mr. Norris. — I contend that Mr. Waller has exceeded the 
bounds for rejection of an issue proposed by the other party. He 
was competent to plead that it did not arise from the pleadings. 
His merely citing a precedent is not sufficient I may be able 
to show that that decision was wrong in law. In fact the point 
ruled in that case, is now actually before the Court in a case 
referred to the whole Court by two judges. He might, when the 
issue is argued, cite his precedent against us, and we could then be 
able to contend that it was not valid in la.w ; now we are debarred. 

Baboo Jugdanund Mookerjea, on the same side. — I was aware of 
the precedent cited. I contend, however, that it is no precedent in 
the present instance. There the stamp was sufficient or not on a 
certain amount Here the document contains mauy conditions, 
which this Court alone can decide. My meaning is, that when 
the nature of the document is clear, the collector can fix the stamp; 
but when its nature is complex, this Court alone can determine 
its nature with reference to the schedule in the stamp law. 

Mr. Waller, in reply. — Jugdanund, I think, has made a distinction 
without a diflerence ; for so far as the stamp law goes the collector 
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alone can determine what amount is to be paid on a deed, be it 
simple or compound. On this the Court were satisfied. The Court 
were of opinion, that this third issue must be rejected ; as the Court 
are bound by the precedent cited, until it be overruled by a supe- 
rior authority. 

Baboo Jugdanund Mookerjea then arose to argue on the 4th 
issue. — The Court will observe that there are two heads in this 
issue, whether the evidence be legally sufficient ; and again other- 
wise sufficient There are seven witnesses to the faraq, not one 
of whom have been examined in this case. The Court will bear 
in mind that the same dispute as in this case, occurred in the exe- 
cution of decree case, when this faraq was produced. Out of seven, 
five only were then examined. Copies of those five depositions were 
filed in this suit, and on them chiefly, the principal sudder ameen 
adjudged the deed proved. Thus then the objection taken by 
Ramapersaud to our evidence in proof of the ikrarnama, is equally 
applicable to their faraq. The courts have invariably held, 
that such depositions, taken in a case for execution of a decree, 
are invalid in a regular case, being secondary. The witnesses were 
all alive and should have been produced to admit of our cross- 
examination of them. If this argument be good, I need not pro- 
ceed further. The original case was first decided on the solana- 
ma by the principal sudder ameen on the 5th Assar 1253, after 
vhich both parties applied to the collector for a butwara and de- 
fendants had partly fulfilled the conditions of the solavama, failing 
to go on with the other conditions. We applied for execution 
of the decree on the 8th Cheyt 1253. After this, we heard that a 
faraq had been presented to the collector to be stamped on the 30th 
Jeyt 1254. We immediately appeared before the collector and 
protested against it, by filing a petition. It was not attended 
to, and the faraq was stamped. Subsequently, it was produced 
in the execution decree case. Eventually, the principal sudder 
ameen finding no Clause in the decree on the solanama, that 
it was to be executed by the court, struck out the execution 
decree case, and referred us to a regular suit. We then instituted 
this suit I would now comment on the evidence of the five persons, 
on which the principal sudder ameen decided the faraq to be 
proved, — 

First, neither of them are residents of the village in which 
the parties executing the deed live, and where it was executed. 
An objection taken by our client in his reply, to which the de- 
fendants rejoined, that no respectable persons, save the parties, 
resided there, who could be trusted. Now the fact is, that the per- 
sons, whom the defendants have said assisted in carrying out the 
butwara, are residents of the village ; yet neither of them is pro- 
duced, or mentioned in the faraq. 
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The principal sudder ameen, in his decision, says, that he relies 
on the testimony of these five persons, and of Ramanath, Byrub 
Chunder, Goluk and Huldar, who were in the mvjlis, the assembly, 
present at the drawing up of the faraq. Now, if the Court hold with 
me that the copies referred to by me of the depositions of the five 
witnesses to the faraq , be only secondary evidence, and not legal 
under the circumstances. Here the Court stopped the pleader, 
and asked whether his client had requested to have those 
persons re-examined ; and on his answering in the negative, intimat- 
ed that then under the Circular Order of the Sudder Court, dated 
26th November 1847, the copies were admissible as evidence. 
To this the pleader remarked, I was aware of that Circular Order, 
but that applies to a case of nonsuit 

Secondly. — In our reply we objected that the faraq was on plain 
paper, although stamp vendors were posted near to the village; 
to which the defendants' rejoinder was that as the parties were 
acting on good faith, no stamp was deemed necessary ; and such 
reason is admitted to be valid by the principal sudder ameen. 
Now, what says the faraq. " Stamped paper not being obtainable 
just now, the receipt is written on plain paper. Hereafter 
having brought a stamp, the receipt being duly engrossed on it, 
shall be registered." Here then we have it declared that the 
document is to be engrossed on stamped paper, and to be registered, 
yet neither is done ; and merely a stamp impressed on the deed, 
after paying a fine, and that, after our application to have the 
solanama executed ! 

Thirdly. — The principal sudder ameen has recorded in the same 
paragraph that 18 witnesses have proved that a buttoara was effected. 
I see no connexion between that alleged fact, and the proof of the 
faraq. I will not, therefore, trouble the Court with commenting on 
their depositions, further than noticing, that our client is a pauper 
before the Court now, and if he had really got an estate worth 
upwards of Company's rupees 48,000, could the moonsiff, who was 
directed to inquire into his pauperism, report that he was a pauper? 

Fourthly. — On the credibility of the witnesses for the defence, I 
bring to the notice of the Court, that 10 persons who have deposed 
for defendants in this suit, also deposed to our being no pauper, 
before the moonsiff. Again I see that out of the list of witnesses 
for the defence, seven testify that no butwara ever took place. 
Fuqueer Chand 1, Goodurdass 2, Bugheerut 3, Kishno Mohun 4, 
Kumuldas 5, Kishen Govind 6, and Mokun Sirdar 7. 

Fifthly. — I beg to compare the plaintiff's alleged signature on the 
faraq with his acknowledged signature on other documents, and the 
Court will judge whether they correspond. 

Mr. R. Norris. — My co-pleader has, I trust, given several strong 
reasons against the credibility of the oral evidence for the defence. 
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It is notorious that such evidence to any extent is easily procurable 
in this country. I will address myself to the internal evidence of the 
faraq itself. The former suit, decided on the solanama, was valued 
at Company's rupees 46,543, — Look at the faraq. All that is specific 
in the faraq is to the amount of rupees 57-4-8, the jumma of some 
land mentioned in the faraq. With respect to all the rest of the lands 
divided, of every description, two/, ayma, bermootur, devmttur, &c.,not 
a word to indicate where they are situated, their extent, boundaries, 
or nature ! I put it to the Court, is it to be believed that any persons 
accounting for property to the value of rupees 46,000 and upwards, 
would have been satisfied with a release of so imperfect a nature as 
this faraq. The Court, I can show, have always looked upon do- 
cuments, involving property of such a large amount, when not on 
stamped paper, and not duly registered, with the utmost suspicion ; 
and deemed merely oral evidence in support of them as wholly 
insufficient Cites 1st Sudder Court's Decisions, volume for 1848, 
page 370, volume for 1852, page 204. 

Baboo Jugdanund Mookerjea, as required by the Court, now read 
the deposition of Fuqueer Chund in the execution decree case, 
from a copy filed in this suit by plaintiff, in which Fuqueer 
said that " what we had admitted was divided, that whether the 
rest of the property in the solanama was divided or not, could 
not say, heard it was not" Goodur to the same effect; Bugheerut, 
to the non-division of the dwelling-house ; Makum, that arbitra- 
tors assembled, and a division of the dwelling commenced, when a 
dispute arose and the arbitrators dispersed and never again assem- 
bled. These depositions were taken in May 1848. Reads deposi- 
tion of Kishen Govind, taken in this suit, summoned by plaintiff, 
because he had been named as a witness in the execution of decree 
case by defendants. His evidence was taken, 25th January 1850, 
and he states that a division was going on, though not finished. 
The pleader then stated, he would read no more of the depositions. 

Baboo Ramapersaud Roy, in. answer. — The objection taken by the 
other side, that copies only of the depositions of the witnesses to 
the faraq, were produced by us, is equally applicable to them* 
selves ; for not one of the attesting witnesses to the ikrarnama, 
nor one of the arbitrators named in the deed, were summoned in 
this suit Six arbitrators and five witnesses appear on the iArar- 
nama. Copies of depositions of some of them only taken in the 
execution decree case, were filed. He cannot, therefore, be heard 
on this score. We admit that we went to the collector to get the 
faraq stamped, and that plaintiff protested against it We went, 
however, only after plaintiff had applied to the Court, and it 
became requisite for us to have it stamped to file in Court in our 
defence. Had we wished to forge a release, we could easily have 
procured a stamp, and thus saved the penalty of ten times its 
value to get the deed stamped, and the fact admitted for plaintiff 
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on a question from the Court, that the ikrarnama was not men- 
tioned in the petition of plaintiff, praying for execution on the solana- 
ma, strongly corroborates the evidence in favor of the faraq. On the 
second objection of appellant's pleaders, I observe that in our answer 
we gave three reasons for the faraq being on plain paper : first, 
that stamps were not sold in our village ; secondly, that there was 
an interchange of documents, and both on plain paper, and thirdly^ 
that mutual trust was placed in the integrity of each other ; and in 
the rejoinder we repeated the same reasons, adding that it was pro- 
vided in the deed that it should be stamped and registered ; and 
Bhyrub Chunder, one of the mediators, and relative of both plain- 
tiffs and defendants, deposes to the same effect On the argument 
adduced from the admitted pauperism of appellant, it is to be noted 
that the suit was not instituted by plaintiff as a pauper ; and on 
reference to the plaint, it will be seen that out of Company's rupees 
48,000 of property, nearly Company's rupees 45,000 are for per- 
sonal property, and the Court are aware how easily personals are 
concealed, so as to elude an inquiry into pauperism. On the 
argument for non-registry — Registry does not legalize a document 
The ikrarnama is not registered, and all this only shows there 
was mutual confidence. Comparison of signatures, cannot avail 
against positive evidence, especially when the signatures compared 
were written subsequent to that impugned. I now come to the 
credibility of the direct evidence adduced for the faraq. This has 
not been touched by my friends on the adverse side. They have 
not had read, and commented on the depositions, and therefore I 
need not The impression therefore on the lower court remains un- 
affected. Fifty-two witnesses were examined in this case, and copies 
of depositions of six filed. The evidence may be arranged under 
four heads \— first, of the writer and attesting witnesses ; secondly, 
the mediators, relations of the parties, and persons of respectability ; 
thirdly, testimony of those who were present and cognizable of 
the decision, and fourthly, of those who paid rents to the plaintiff or 
who realized debts of the portion which fell to him, — the docu- 
mentary evidence consisting of the faraq and all the butwara 
papers. Those under the first head were summoned by us in the 
execution decree case, and fully examined. Under the second 
head, all respectable men. I will read the deposition of one only, 
Bhyrub Chunder, a relative and eye-witness, who too is men- 
tioned in the ikrarnama as an arbitrator. He distinctly testifies 
to the execution of the faraq. 

There are other witnesses to the same effect, and to the butwara, 
which I need not read ; also Kishen Chunder and others, who 
testify to having paid rent to plaintiff and his portion of the bond- 
debts, and Ramchunder and Fuqueera, the principal sudder araeen 
records, had testified to the jote lands having been measured and 
divided, and both parties had signed the measurement papers, and 
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taken possession of their respective shares, received rents and 
given receipts. I will now show that the witnesses, copies of 
whose depositions filed by plaintiff in this case, as of our witnesses 
in the execution decree case, were not ours, but the plaintiff's wit- 
nesses in that case, — first of Fuqueera Chanel. The second question 
to him proves that he was the plaintiff's witness, and so of the 
others. In five, the pleaders of appellant have not gone into de- 
tail as to what points they object. We are, therefore, unable to 
meet them so satisfactorily, as we otherwise might have done, and 
the principal sudder ameen's impression of its truth must be taken 
as correct. 

Mr. Waller, on the same side, for respondents. — We, as defend- 
ants, detailed all the facts as occurred, and the case has gone to 
trial on all those facts, into which the principal sudder ameen has 
fully gone. The Court have incidently asked us to show, how 
the division was substantially carried out by the parties taking 
away the several articles divided. Such was the opinion of 
the principal sudder ameen, and I warned the pleaders for 
appellant to have the depositions read, to which they objected. 
It is not for us to disturb the impression on the mind of the lower 
court, and that impression was not highly made on his mind. 
He has particularly observed, that the plaintiff had in the first 
instance when applying for execution, declared he had obtained 
nothing; but when the defendants showed on clear evidence, that 
he had applied to the collector for registry of his name, he only 
then petitioned, admitting that he had obtained several articles ; 
thus the bad faith of plaintiff was evident Moreover, the plaintiff 
declared that he received those portions before the solanama ; if 
such had occurred, no doubt it would have been mentioned in the 
solanamcu Hence the principal sudder ameen concludes very 
justly, that plaintiff having failed to deny successfully the receipt 
of the real property, denied the receipt of the personal property, 
knowing how difficult it is to prove its receipt. I submit then 
that we have established the receipt by plaintiff of a very large 
portion of his share under the solanama. We may not have 
been able to clear up, on every point : but the plaintiff has sued 
denying any receipt, except what he was obliged to acknowledge; 
and therefore he is not entitled to any decree on such a claim. 
With respect to the cases cited by Mr. Norris, in that of April 
1848, the majority upheld the validity of the document, though not 
registered. 

Mr. R. Norris. — I shall be very brief. I will refer merely to 
grounds of improbability, in which there cannot be two opinions, 
first, with regard to the faraq, dated 25th Assin 1254. Indepen- 
dent of the erasures manifest on it, the fact of the document being, 
totally unnecessary goes to show it to be a forgery, because the 
payment might, as is usual, have been endorsed on the bond itself, — a 
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course less expensive, and tnore secure. Again, I must repeat that 
the contents of thefaraq indubitably prove its being not genuine ; it 
is contradictory and unsatisfactory. Then as to the receipts on the 
bonds, to render them worthy of credit, the bonds should have 
been produced, and as to Bhyrub, he should have been examined 
in the execution decree case. We did not trouble the Court whh 
a perusal of the depositions, knowing it was competent to the 
Court of itself to refer to them at any time. 

Judgment. 

The question for ttoe Court to determine is, whether sttty tbin£ 
yet remains to be done, with reference to the solanama, or original 
agreement as to the division of the family property, on which a 
decree had been obtained, or whether the faraq, or acquittance, 
pleaded by the defendants, is to be regarded as a full and final 
discharge of all claims of the plaintiff, against the defendants on 
that account 

With a view to prove the previous non-fulfilment of the solanama, 
and to meet the discharge, pleaded in defence, the plaintiff filed an 
ikrar, or solanama of the 9th Phagoon 1253. The witnesses to that 
deed, adduced by him, swear to the execution of it ; the purport of 
which was, that certain arbitrators should be appointed to settle 
affairs between the parties. We concur with the principal sudder 
ameen in rejecting it No mention of it was made in the applica- 
tion for execution of the decree on the solanama, made by the 
plaintiff, at a date subsequent to that on which this salisnama 
purports to have been executed, an omission by no means probable, 
if it was really in existence at the time — nay utterly subversive of 
it Moreover it bears the signature of only one of the three 
defendants, whereas the solanama, with reference to which it is 
alleged to have been drawn up, has the signatures of all three, 
and no evidence whatever has been adduced to show that the 
person, who alone is said to have signed, had authority to do so for 
the other defendants, as well as for himself. 

We come now to the consideration of the faraq, or acquittance, 
filed by the defendants. It is dated the 6th Phagoon 1253, that is, 
three days anterior to the date of the salisnama. It was originally 
drawn up on common Bengalee paper, and was brought to the 
collector, for the purpose of having a stamp affixed, on the 30th 
Jeyt 1254. It has been objected by the pleaders for the opposite 
party, that copies only of the depositions of the witnesses to this 
deed were received by the principal sudder ameen, whereas the 
witnesses' should themselves have been summoned to give their 
evidence afresh. It is no doubt desirable that the depositions of 
living witnesses should always be taken in the particular suit, in 
which their evidence is called for, and the Courts should, as far as 
possible, adhere to this rule ; but m the case before us, the evidence 
had been taken but a short time before in respect to this very 
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document, in the controversy between parties, as to the execution 
of the decree, so that unless either of the parties specially desired 
it, the actual attendance of the witnesses again might reasonably 
enough be dispensed with, under the spirit of the Circular Order, 
No. 32, of the 26th November 1847, which lays down the rule, 
that evidence given in a former suit, which has been nonsuited, 
may be received in a subsequent suit, arising out of the same 
cause of action, between the same parties. Admitting, however, 
that the objection will not stand, and that both the witnesses to 
the faraq, and others who are said to have been present, when 
it was executed, have deposed in distinct terms of its execution, we 
cannot bring ourselves to regard it as a trustworthy document. An 
entire acquittance from all claims accruing to the plaintiff, under 
the decree for his share of ancestral property, was a matter of such 
great importance to the defendants, that it cannot easily be believed 
that they would run the risk of having it drawn up on Bengalee 
paper, when a very little exertion and a verv short delay would 
have made stamped paper available ; yet even allowing that it might 
be so* we can find no sufficient reason to- account for the delay, in 
seeking to have the proper stamp affixed Had the deed been exe- 
cuted at first on stamped paper, the natural and proper course 
would have been to have had it registered as soon as possible. 
How much more then was it necessary, that the defendants should 
lose no time in getting the proper stamp affixed, as a prelimi- 
nary step to registration ! Yet how stands the case, the deed bears 
date the 6 th Phagoon 1 253 ; but it was not taken to the collector for 
flearly four months subsequent to that date, and not till after the 
plaintiff had applied for the execution of his decree. It behoved 
parties situated as the defendants were, at once to take those mea- 
sures, which were requisite to insure full credit to a transaction, 
upon which they found a claim to exemption from so large an 
amount As they have neglected to do so, and as we can find 
nothing in the evidence on the record (the documents purporting to 
be receipts for rent, &c, being very open to suspicion from their very 
nature, and on comparison of the plaintiff's signature on them with 
his admitted signatures on other documents) to prove that there has 
been any actual transfer of property, in accordance with the decree, 
beyond what is admitted by the plaintiff, we reject the faraq, and 
declare the plaintiff entitled to possession according to the terms of 
the solanama, to be carried out in execution of this decree, except 
to the extent admitted by plaintiff. 

We therefore reverse the decision of the principal sudder ameen, 
and decree the appeal, with costs. 
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Case remand- 
ed, the lower 
court having 1 
failed to dis- 
pose of an ob- 
jection of over 
valuation tak- 
en in the an- 
swer of the de- 
fendants. 



The 30th January 1854. 

Present : 

ABER. DICK, Esq., 1 Jd 
J. DUNBAR, Esq., ) Jud 9^ 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 281 of 1852. 

Regular Appeal from the decision of Moulvee Mahomed Kukem, 
Principal Sudder Ameen of Backergunge, dated 11 th May 1852. 

KHAJAH ABDOOL GUNEE and others, (Defendants,) 

Appellants, 

versus 

SHEIKH ASHRUFF and others, (Plaintiffs and 

Defendants,) Respondents. 

Vakeel of Appellants — Mr. J. G. Waller ', Baboo Ramapersaud 

Roy and Moonshee Alee Afsur. 

Vakeel of Respondents — Baboo Kishen Sukha Mookerjea, (on the 
part of the pauper plaintiff.) 

Suit laid at rupees 27,077-5-2-6. 

The plaintiff sued in formd pauperis for possession of two jun- 
glebooree howalas and one neem howala, with wasilat. The lands 
are situated in mouza Fooljooree, talook Khunja Boogoorgomedpore. 
Dispossession is alleged from the month of Poos 1253, and mesne 
profits are claimed from that time up to Magh 1256. 

The plaintiff states in his plaint, that these lands were recovered 
from the jungle, and brought into cultivation by his father Buddu- 
oodee and himself, and that he has unjustly been deprived of pos- 
session by certain of the defendants. 

The defendants, in their answer, offered several technical objec- 
tions to the plaint, and declared that the claim of the plaintiff to 
the two howalas is utterly groundless, but admitted his rights m 
the neem howala, although they denied dispossession. 

The principal sudder ameen decreed to plaintiff possession of the 
neem howala, and directed that part of the howala land, the right 
in which he also found for the plaintiff, should be assessed accord- 
ing to the local kurska rates, and further, that he should have 
wasilat from Poos 1253, up to the date of restored possession. He 
does not say that he has found the alleged dispossession to be proved, 
but it is to be inferred from his decision, that he had arrived at this 
conclusion. 

The following issues are filed in appeal : 

Issues on behalf of the Appellant 
First. — The plaintiffs (respondents) sued for possession of three 
tenures, upon the allegation of being dispossessed thereof from Poos 
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1253 B. S., and the defendant denying bis having ever dispossessed 
the plaintiffs from any property, and their title to two junglebooree 
howalas, admitted that the plaintifFs father and Jehangheer and 
others had right in the neem howala, which was within his (defen- 
dant's) talooh, and stated that the plaintiffs are in possession of their 
four annas share in the neem howala in suit: the principal sudder 
ameen, notwithstanding, has decreed the plaintiff's claim for neem 
howala together with wasilat from the date of dispossession alleged 
by them, without at all investigating the point as to whether the 
plaintiffs were, or not in possession of the neem howala, and had 
ever been dispossessed ; whether such a decree is not unjust and con- 
trary to the rules of the Courts of Justice ? 

Secondly. — As the appellant (defendant) pleads that the suit has 
been over-valued, and that the real value of the plaintiff's property 
is a very small sum, and as the principal sudder ameen has notwith- 
standing considered it not to be under-valued without disposing of 
the above objection, the point to be investigated is, whether such 
finding of the said judicial officer is right and correct? 

Thirdly. — The proper valuation of the plaintiff's claim, being 
much less than the sum of rupees 5,000, and the plaintiffs having 
fraudulently valued it at that amount, the point to be investigated 
is, whether they ought not to be nonsuited by reason of such 
over-valuation ? 

Fourthly. — Whether this case is not liable to a nonsuit in conse- 
quence of the plaintiffs having gratuitously included certain parties 
as defendants, have debarred them from giving evidence ? 

Fifthly. — The principal sudder ameen has, in addition to the 
share in neem howala, decreed 4 doons, 5 kanees, and 15 dundas of 
land, the boundaries of which are specified neither by the plaintiffs, 
nor by the principal sudder ameen himself; whether such decree 
is not incorrect ? 

Sixthly. — Whether with reference to the papers on the record, 
and evidence adduced by the plaintiffs, they are really entitled to 
the said 4 doom, 5 kanees and 15 dundas of land ? 

Seventhly. — Whether, are the plaintiffs in any way entitled to 
receive wasilat, though they could not prove as to from what year 
they were dispossessed ? 

Eighthly. — Whether with reference to the papers on the record, 
and the evidence adduced by both parties, the decree which the prin- 
cipal sudder ameen has passed by amending the claim is just and 
equitable ? 

As the second and third issues affect the admissibility of the suit, 
with reference to valuation, the Court propose to consider these first. 

Baboo Kishen Sukha Mookerjea, for respondent — It is held by 
the Court in conformity with Regulation X. of 1829, that under- 
valuation is fatal to a plaint. There is no provision against over- 
valuation on this ground. I rejected these issues. 
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The Court find no cause for rejection, and direct that the issues 
be argued. 

Mr. J. G. Waller, for appellant — The objection as to over-va- 
laation was taken below* the real value is so small, that the matter 
was cognizable by a moonsiff; nevertheless the principal sudder 
ameen refused to consider the objection on the distinct ground that 
under- valuation only should exclude a plaint He is quite wrong. 
Over-valuation was held to be fatal to the plaint in a case disposed 
of a few days ago ; Eanto Singh, appellant, versus Bhugwunt Narain, 
respondent, decided on the 23rd instant This case is even stronger 
than that in the manner in which the objection was taken substan- 
tially as well as formally. 

The principal sudder ameen gives a decree for but a very small 

r>rtion. If the Court think it necessary itself to go into the matter* 
am prepared to show that there has been great over-valuation ; 
but as the question has not been considered below, the Court may 
deem it necessary to remand the case. Mr. Waller reads part of 
the answer to show that the objection was taken in very distinct 
terms. 

Baboo Kishen Sukka Mooherjea. — Regulation XIII. of 1808 
provides for inquiry as to over-valuatiou of claim, but it does not 
say that nonsuit is to be the consequence of over-valuatiou ; on the 
contrary in such cases, it provides that the excess paid for the 
stamp shall be given back and the suit shall proceed. In this case 
the plaintiff is a pauper. I must admit that I find nothing in die 
decision to show that the point was inquired into. I beg to refer 
the Court to a report of a summary case, dated 16th December 
1845, in which it was ruled that it is no ground of nonsuit that the 
value of the property has been over-estimated. I see no objection, 
however, to a remand for investigation of the point if v the Court 
think fit 

Judgment. 

It was ruled in the case of Kaleechurn Dutt Chowdree and 
others, appellants, versus Rasmonee Dassea, respondent, decided by 
a full bench on the 12th August 1851, that a plea by a defendant 
of over-valuation, so as to affect the jurisdiction in appeal, raises a 
material issue, which should be fully set forth in the proceeding 
under Section X. Regulation XXVI. of 1814, and decided with 
reference to the principles declared in Section V. Regulation XIII. of 
1808, and that ruling was held applicable to the case of Kunto Singh, 
versus Bhugwunt Narain, decided on the 23rd instant, and referred 
to in the argument In that case, the plaint was nonsuited, because 
the fact of over-valuation was patent on the record, and admitted. 
In the present suit, however, the principal sudder ameen has passed 
the question over altogether. We must, therefore, remand the case, 
in order that the objection may be taken up and determined in the 
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court of first instance. We accordingly reverse the decision of the 
principal sudder ameen with this view, and return the case to the 
lower court As the decision appears otherwise very defective, 
particularly in regard to possession, should the Court find that the 
suit can proceed after determination of the point of valuation, it 
will be its duty to go into the entire case de novo, inquiring carefully 
into the fact of dispossession, alleged by the plaintiff, that being the 
substantial basis of his claim, while the defendants, on their part, 
declare that the plaintiff is in possession, and has never been 



The 30th January 1854 

Present : 

ABER. DICK, Esq,, 1 T . 
J. DUNBAR, Esq., ) Jua ff e8 ' 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 380 of 1852. 



Regular Appeal from the decision of Baboo Openderchunder Nay- 
ruttun t Principal Sudder Ameen of Jessore, dated 24th June 
1852. 

DOORGAMONEE DASSEE, (one op the Defendants,) 

Appellant, 

versus 

RASMONEE DASSEA, (Plaintiff,) and others, 

(Dependants,) Respondents. 

Vakeel of Appellant — Baboo Chundernath Deb. 

Vakeel of Respondents— Mr. J. G. Waller. 

AppEAii laid at rupees 1,965-8-2, being part of rupees 6,149, The owner of 
originally sued for, for the surplus proceeds of sale. an estate which 

The following is a statement of the case. 2£g£ £*£ 

Plaintiff purchased certain landed property, as named, from one vemment sold 
Mirtunjoy Bose, on the 10th Aghun 1250, or 24th November JJu^^k 
1843, in ignorance that he had pledged the same property as estate being- 
security to Government for revenue due' from Rajah Burdakaunt ^ldlTth^col- 
Roy, on whose default the property was sold by the collector on lector for the 
29th April 1846, or 18th Bysakh 1253 B. S., part of the proceeds *^V°was 
to the amount of the balance being credited to Government, and pledged, the 
the excess paid to Mirtunjoy Bose. The plaintiff then sued the JJJj^JjJ ow a 1 e er 
collector, Mirtunjoy Bose, Rajah Burdakaunt, and the auction- excess price 6 
purchaser for reversal of sale, but her suit was dismissed on the re * Uze r ^ J in th ® 
24th November 1847, as she had failed to appeal against the sale cha^r at ^T 
according to Section XVII. Act L of 1845. private **« 
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heiVs^fher* 16 ^' ie t ' iere f° re now sue( * tne above Mirtunjoy Bose and Rajah 
vendor for the Burdakaunt, for the amount of sale proceeds, the former for having 
amount of sale concealed the security transaction when he sold her the property, 
which were de- anc ^ the latter for having caused its sale by his default 
creed with Value of suit, sale proceeds, rupees 3,900, with interest from 

CObta ' date of sale, viz., 18th Bysakh 1253 B. S., till institution of suit, 

rupees 2,249, total rupees 6,149. 

The principal sudder ameen decided against Mirtunjoy Bose, 
to the extent of the excess proceeds of sale received by him, but 
exonerated Rajah Burdakaunt, because the security transaction was 
completed before the plaintiffs purchase. Hence the appeal which 
was on the part of the heirs of Mirtunjoy Bose. 

The following were the issues on behalf of the appellant: 

First. — Whether it is legal to purchase a land which was attach- 
ed as security in a case for resumption of lakhiraj lands ? 

Secondly, — The plaintiff's suit for reversal of sale of one-fourth 
of lot Panebagh, &c, (sold for arrears of revenue) having been 
dismissed, on the ground of (her) not appealing to the revenue 
authorities, the point to be investigated is, whether again a suit for 
refund of the purchase-money is legal and proper ? 

Tldrdly. — Whether the plaintiff's claim for the sale proceed 
together with interest is legal and proper ? 

Baboo Chundernath Deb, for appellant — The plaintiff was aware 
of the position of the land when she purchased it, and therefore the 
seller is not responsible to her. 

Regarding the second and third issues. The plaintiff should not 
have sued for the amount of sale proceeds, but for the amount of 
balance after deduction of the sum credited to Government or for 
the price which she paid. 

Mr. Waller for respondent — The lower Court has only given 
me what appellant took out of the Collector's treasuary, viz., the 
excess proceeds of sale with interest, to which my client is entitled 
as admitted purchaser by the appellant 

On the second issue, the present suit is by no means identical 
with the previous suit 

On the third issue, of course interest is due upon whatever may 
be the just amount awarded to my client The appellant sold her 
the land and then received the excess proceeds of sale so that if 
entitled to the principal, interest must follow. 

Baboo Chundernath did not reply. 

Judgment. 

The appellant having sold the land to respondent, and afterwards 
received the excess proceed of sale, would appear to be liable for 
even more than the principal sudder ameen lias allowed her ; but as 
she has not appealed nor moved the Court on that point, we do not 
interfere with the decision and make it more favorable to her. We 
affirm the decision of the.lower court, and dismiss the appeal, with costs. 
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The 30th January 1854. 

Present : 

Sir R. BARLOW, Bart.,1 . , 
H. T. RAIKES, Esq., J JU( V^ 

Petition No. 577 op 1853. 



In the matter of the petition of Hurischonder Bose, filed in this Remand on 
Court, on the 8th August 1853, praying for the admission of a J ppl |^ on ^ r 
special appeal from the decision of Mr. W". J. H. Money, judge of SiTtower^p- 
24-Pergunnahs, under date the 9th May 1853, reversing that of Mr. peUa* «>«"* 
H. S. Thompson, sudder ameen of that district, under date 22nd Buited ff the° n ~ 
June 1852, in the case of Hurischuuder Bose, plaintiff, versus plaintiff, on the 
Nilmonee Biswas and others, defendants. opposite °state- 

It is hereby certified, that the said application is granted on the ment in his 

# li • J j rr B plaint and re- 

following grounds : plication. 

The judge's decision is given at pages 64 and 65 of the Zillah Held that in a 
Decisions of May 1853. t^T^- 

The judge nonsuited the plaintiff, on the ground that the plaint session of land, 
and replication filed by the plaintiff, were opposed to each other. ^whether*" 

We find that the plaintiff sued to establish his right to three the plaintiff 
cottahs of land, for the possession of which a complaint had been 3" J? J!? 868 " 

i i i i* i i r i i#» i • it.ii sionornot 

brought by one ot the defendants before the magistrate and decided when he 
by him, under Act IV. of 1840, in favor of the defendant The ^* hfcthe 
plaintiff, a few days afterwards, filed his plaint in the civil court to 
set aside the magistrate's order, and in his replication only averred 
lie had been dispossessed, under Act IV. of 1840. The judge, 
considering the plaintiff had been ejected when his plaint was filed, 
nonsuited the case. 

The special appeal is made on the ground that the dispossession 
of the plaintiff is of no consequence, the object of his suit being to 
establish his right to possession of the land, and that point can be 
decided irrespective of the fact of plaintiff having been in possession 
or not when he brought the suit. 

We admit the special appeal on this ground, as there appears to 
us no such confliction as would justify an order for nonsuit The 
main object of the action, on the pleadings on the record, is to 
establish plaintiff's right of possession, and reversing the order of 
nonsuit, remand the case to be tried on its merits. 
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The 30th Januaby 1854. 

Present : 

ABER. DICK, Esq., \ Jydaes 
J. DUNBAR, Esq., j JW W"- 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 580 op 1853. 



Regular Appeal from the decision of Lieutenant G. N. Cave, 
Political Assistant Agent of Cossiah Hills, dated 2nd Octo- 
ber 1852. 

Mb. A. GIBSON, (Defendant,) Appellant, 

versus 

Mb. H. INGLIS, (Plaintiff,) Respondent. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeel of Respondent — Mr. J. G. Waller. 

. dig Appeal laid at rupees 2,500, being the amount decreed against 
miJelfwith 18 the appellant for damages for defamation of character. 
costs, the ap- This is a case in which the respondent sued the appellant for 
wthdrawn Vm8: defamation, laying his damages at Company's rupees 10,000. The 
from the juris- language complained of was used in an answer filed by the present 
court 11 without appellant in a suit in which he was defendant, to the purport that 
furnishing se- respondent had instigated that suit, and suborned witnesses to 
quU-ed by W " testify falsely against him, defendant A decree was eventually 
Clause 2 t Sec- given in favor of respondent for damages to the amount of Com- 
uSfoixivfrf P an y' s rupees 2,500, with full costs. Against that decree the 
1829. present appeal was preferred ; and the following issues proposed 

tor appellant and accepted for argument by respondent's pleader : — 
Issues on behalf of Appellant. 

First. — Whether, according to the provisions of Regulations XL 
of 1836 and VI. of 1843 and the other Regulations in force, the 
appellant is subject to the jurisdiction of the court of the deputy 
agent to the Governor General ? 

Secondly. — Whether the Deputy Political Agent is vested with 
power to try the present case which is for damages for defamation 
of character ? 

Thirdly. — Whether this case ought to have been tried in the 
court of the Political Agent, although the appellant has not had a 
permanent residence within his jurisdiction ? 

Fourthly. — The abusive epithets, upon which the plaintiff (res- 
pondent) has founded his suit being used by the appellant in an 
' answer filed in the civil court, the point to be considered is, 

whether those can be the ground of a suit for damages for defama- 
tion of character ? 
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Fifthly. — The appellant by means of a supplemental petition, 
having withdrawn the defamatory expressions used in his answer, 
the point to be considered is, whether the said petition should not 
be held to be a petition of apology, and whether on account of 
such petition, he is entitled to be relieved from the consequences of 
using the defamatory language ? 

Sixthly. — Whether the character and reputation of the respondent 
have been injured by the abusive expressions used in the answer, 
and in consequence he is entitled to a decree for damages ? 

Seventhly. — Whether, with reference to the circumstances of the 
case, the amount decreed by the lower court is not excessive ? 

On Ramapersaud being called upon by the Court to commence, 
Mr. Waller rose and demanded that the appeal be dismissed, the 
appellant having proceeded to Australia without having furnished 
security as required under Clause 2, Section II. Regulation XIV. 
of 1829. Ramapersaud in reply on being called upon, stated that 
he had no communication with his client since filing the vakalut- 
nama, and he had only this morning learnt from Mr. Waller that 
he intended to make the above motion. He could not, therefore, 
either admit or deny the allegation on the other side. If, however, 
the Court would delay for a few hours, he would be able to ascer- 
tain the fact from Mr. Dow, an attorney of the Supreme Court, 
who was empowered to sign the vakalutnama for Mr. Gibson. 

Subsequently, during the sitting of the Court, Ramapersaud 
informed the Court that Mr. Dow had intimated to him in writing, 
that he had heard nothing about Mr. Gibson, since he himself left 
Calcutta in February last, for England, and returned to Calcutta 
in December last, since which also he had heard nothing. 

The Court, therefore, in reliance on the confident assertion of Mr. 
Waller, and with reference to the total ignorance of the pleader 
of appellant as to his whereabouts, and incapacity to deny that he 
had withdrawn from the jurisdiction of the Court without conform- 
ing to the law, make the demand of the required security within 
six weeks from this date from Ramapersaud, his representative. 

To-day the pleader for appellant, Ramapersaud, filed a note from 
the party who appointed him, Mr. Dow, attorney of the Supreme 
Court. He states that he knows nothing about the security re- 
quired, and is not prepared to give it The appeal is, therefore, 
dismissed, with costs. 
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The 31bt January 1854. 

Present : 

ABER. DICK, Esq., 1 j , 
J. DUNBAR, Esq-, J •'**»• 

B. J. COLVIN, Esq., Officiating Judge. 
Case No. 418 of 1852. 



Regular Appeal from the decision of Mr. W. Tayler, Judge of 
m Zillah Shahabad, dated 24th June 1852. 

Mr. T. B. O. LAUGHLIN, (Plaintiff,) Appellant, 

versus 

Mr. GEORGE FIELD, (Defendant,) Respondent. 

Vakeel of Appellant — Mr. R. Nonis. 

Vakeels of Respondent — Mr. Waller and Moonshee Ameer Alee. 

Action for Suit laid at rupees 3,000, for damages on account of defamation 

deKion 0r f of character. 

character dis- This case will be found reported at pages 150 and 154 of the 
miwcd.theex- zillah Decisions of Shahabad for June 1852. 

preasions com- mi * n • • • j • 1 

plained of as I he following issues were raised in appeal : 

in been uwd First. — Whether the words admitted by the judge to be calum- 

in* privileged nious, were published by the respondent with or without lawful 

communion- justification? 

m ' Secondly. — If no sufficient justification of the libel charged be 

made out, whether the damages sued for by appellant ought not to 
be awarded ? 

On this case being taken up in its turn this-day, January 30th 
1853, the appellant's vakeel, Mr. Norris, not appearing, Mr. Waller 
and Ameer Alee for the respondent moved the Court, that the 
appeal should be dismissed, with costs, as the appellant was not 
present either in person or by vakeel to prosecute his appeal, and 
respondent had been put to the expense and trouble of appearing. 

Reference being made to the Court's resolution, dated 20th 
April 1852, it was held that the course therein prescribed should 
be followed, which was done by calling Mr. Norris three times. 
At this stage Mr Norris appeared, when Mr Waller requested 
that the case might be proceeded with, but Mr. Norris pleading 
illness, the case was postponed. 

January 31st, 1853. 

Mr. Norris, for appellant — The Court must, with reference to 
the words " bad character" consider 

First. — Whether the occasion was such as to justify the publica- 
tion of the libel ? 
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Secondly. — Whether the libellous statement being in point of 
fact untrue any occasion can render its publicity justifiable ? 

Thirdly. — Whether the libel being untrue to the defendant's own 
knowledge, its publicity was justifiable? 

Fourthly. — Whether the libel being false in point of fact, the 
inference of malice is not clearly proved? 

Mr. Waller, for respondent — Mr. Norris has not argued the 
case with reference to the decision of the lower court Words " bad 
character" cannot form the ground of an action for libel in themselves 
except in connexion with the mode in which they are used. There 
-was no publication so as to render the respondent liable ; he only 
used the words in explanation of his conduct in a matter, regarding 
-which explanation had been called for "from him. Mr. Waller 
refers to the case Syud Ahmed Buksh versus Peerbuksh, decided 
10th March 1852. 

Mr. Norris. — There was not, under the circumstances, any justifi- 
cation of the use of the words " bad character." 

Judgment. 

The expression complained of as libellous was only used by 
defendant in reply to a letter written to his immediate official supe- 
rior, setting forth what had occurred in verbal communication 
between himself and his immediate official subordinate, his sherish- 
tadar ; and in stating this communication, it became absolutely 
necessary for him to insert the alleged libellous expression, because 
without it, his own "summary rejection of the overture made to him, 
as from the plaintiff by the sherishtadar, could not have been account- 
ed for, and rendered credible. For this, the necessity of the case 
furnished a legal protection. Had the defendant gone beyond this, 
or have shown his letter wantonly to others, malicious intent 
would have been presumable, and he might have been justly held 
responsible. 

We concur with the zillah judge in dismissing the suit, and reject 
the appeal with costs. 
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The 1st February 1854. 

Present : 

ABER. DICK, Esq., Judge. 

B. J. COLVIN, Esq., Officiating Judge. 

Petition No. 779 of 1853. 



In the matter of the petition of Musst Ameerun, filed in this Ifcmand on 
Court on the 26th September 1853, praying for the admission of a *^d Appeal! 
special appeal from the decision of Moulvee SyudRafiq Khan, prin- the decision of 
cipal sadder ameen of zillah Behar, under date the 29th June 1853, Sd£j2S«i 
affirming that of Syud Mahomed Alee Ashruff, moonsifF of Behar, being defec- 
under date 20th August 1852, in the case of Syud Gholam Nuzzuff tive * 
and others, plaintiffs, versus Ameerun, defendant 

It is hereby certified, that the said application is granted on the 
following grounds : 

It appears on perusal of the moujibat, or reasons of appeal, before 
the principal sudder ameen, that the petitioner appealed on two 
grounds : first, that her right of pre-emption was superior to that of 
the plaintiff; secondly, that the moonsifF had, on insufficient grounds, 
rejected her assertion, that she was a co-sharer in the ayma pro- 
perty sold, and in the lands (khalsa) adjoining. It further ap- 
pears on perusal of the decision of the principal sudder ameen, that 
he has altogether omitted to notice either of the above objections to 
the decision of the moonsifl^ though distinctly set forth in the appeal 
before him. 

We therefore remand the case, under Clause 4, Section IV. 
Act XVX of 1853, for re-investigation. 



The 6th February 1854. 

Present : 

Sir R. BARLOW, Bart.,1 , , # 
H. T. RAIKES, Esq. y"«9"- 

Petition No. 526 of 1853. 



In the matter of the petition of Raja Neelanund Singh, filed in Remand as 
this Court on the 27th July 1853, praying for the admission of a SS^tag" 
special appeal from the decision of Mr. G. G. Mackintosh, officiating decided the 
judge of zillah Purnea, under date the 29th April 1853, affirming «£*$£ $5,- 
that of Mr. William Nbney, sudder ameen of that district, under out heaiW the 
date the 18th September 1851, in the case of Hurukchund Boolkha, ^£ antWt " 
plaintiff, versus Raja Neelanund Singh, petitioner, defendant 

It is hereby certified, that the said application is granted on the 
following grounds.: 

B 
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The judge's decision will be found at pages 31 to 33, of the 
printed decision of zillah Purnea, for the month of April 1853. 

The plaintiff sued for the balance of an account-current in the 
name of Raja Bidyanund Singh, who repudiated the debt, avering 
he was unacquainted with the plaintiff, and never had any deal- 
ings with him. The Raja died while the suit was in progress, and his 
successor was made defendant. He acknowledged the transactions 
between his father and the plaintiff, but alleged that nothing was 
due on the account 

The sudder ameen, without hearing defendant's witnesses, on the 

S round that they were dependants of the Raja and would therefore 
epose to any thing, decreed the case in favour of plaintiffs. 

In appeal, the judge confirmed the decree, remarking that it 
would have been more satisfactory had the sadder ameen summoned 
the defendant's witnesses, but that, under the peculiar circumstances 
of this case, relative to the contradictory statements of the Raja and 
his son, he would not put the parties to further expense by remand- 
ing the case, and upheld the decision of the lower court, on the 
evidence tendered by the plaintiff. 

The special appeal is made on the ground, that the courts below 
could not refuse to receive and consider the testimony of the 
witnesses cited by the defendant 

We consider this plea sufficient, the defendant was doubtless 
entitled to have his witnesses examined, and the sudder ameen was 
wrong in pre-judging their evidence before placing the same on 
record, and the judge should have remanded the suit. 

We reverse the decision, and remand the case, as both parties are 
represented before us, to the sudder ameen, who will retry the case, 
with reference to the above remarks. 



The 7th Febbuaby 1854. 

Present : 

Sib R BARLOW, Babt., > T . 
H. T. RAIKES, Esq., j^«<*7«- 

Petition No. 674 op 1853. 



Remand as In the matter of the petition of Persaud Sahoo and another, filed 
Surt'ilSt hav" m this Court on the 5fch September 1853, praying for the admission 
in* inquired of a special appeal from the decision of Mr. W. Travers, additional 
j^^^ha- J ad g e of zil,ah Behar > ™<k* date the 14th June 1853, affirming that 
racter of ^the of Mahomed AshrufF, moonsiff of Behar, under date the 25th 
•ale ia dilute. November 1 85 1, in the case of Persaud Sahoo and another, plaintiffs, 
versus Hybut Alee and others, defendants. 

It is hereby certified, that the said application is granted qa the 
following grounds : 
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The judge's decision is at page 118 of the Behar reports, 14th 
June 1853. 

The petitioners plead, as ground of admission, that as they recog- 
nise the right of the defendants by bhurnadars, the alienation of their 
proprietary right to them by Hybut Alee and the others is legal, and 
is not prejudicial to the defendants, Pokur Singh and others. 

Judgment. 

Upon the perusal of the judge's decision we do not see that he has 
distinctly taken the issue which ought to have been first determined, 
namely, whether the transaction between the petitioner and the 
seller was a bond fide transaction. Such interests, as the sellers had, 
were of course alienable, and, if they did sell to the petitioners, they 
are entitled to possession as the vendor would have been on pay- 
ment of the full amount due to the defendants, bhurnadars. 

The condition that the original proprietors should not sell to any 
one, so long as the advance was unpaid, does not bar the sale, though 
the petitioner could not, of course, get possession without payment 
of the advance. 

The dictum, that alienation was absolutely prohibited by the terms 
of the bhurnanama to the defendants, is wrong. The bhurnanama 
assured to the defendants the payment of the sum advanced, not a 
proprietary right to the land given in security for the loan ; if then 
that be discharged by the petitioner, the representative of the seller, 
should it appear that the transaction between these last parties was 
bond fide, defendants' temporary possession cannot be a bar to the 
chum preferred by petitioner, on the ground of an absolute sale to 
him, when the defendants' money claim shall have been satisfied. 

The case is remanded to the judge with reference to the above 
remarks. 



The 13th February 1854. 

Present: 

SIR R. BARLOW, Bart, ) , , 
H. T. RAIKES, Esq. y**9"- 

Petition No. 403 op 1853. 



In the matter of the petition of Baboo Hurnath Roy, filed in this Remand as 
Court on the 22nd June 1853, praying for the admission of a special p^ e tiff h havin ? 
appeal from the decision of Baboo Oopender Chunder Nyaruttun, brought two 
principal sudder ameen of zillah Jessore, under date the 19th March J^cm twT* 
1853, reversing that of Syud Ahmed, moonsiff of Mahmoodpore, by separate bonds, 
nonsuiting the case, under date 17th September 1852, in the case ^J^mSmL 
of Baboo Hurnath Roy, plaintiff, versus Moheshchunder Roy and erroneously 
others, defendants. noa-suited him 
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It is hereby certified, that the said application is granted on the 
following grounds: 

The plaintiff brought two suits on two bonds for money lent, the 
moonsiff dismissed both suits. In appeal the principal sudder ameen 
directed a nonsuit in both cases, because the plaintiff and defendant, 
being the same in both cases and the bonds executed on the same 
date, two separate actions should not be brought for the money 
covered by them. 

Plaintiff has come up in special appeal against this order, and 
after having issued notice on the respondent; we are of opinion that 
there are no grounds for a nonsuit, and therefore remand the case, 
to be tried on its merits by the principal sudder ameen. 



The 13th February 1854. 

Present : 

Sir R BARLOW, Bart.,1 t , 
H. T. RAIKES, Esq., /•""#' 

Petition No. 404 of 1853. 



?3. 



In the matter of the petition of Baboo Hurnath Roy, filed in this 
Court on the 22nd June 1853, praying for the admission of a special 
appeal from the decision of Oopenderchunder Nyaruttun, principal 
sudder ameen of zillah Jessore, under date the 19th March 1853, 
reversing that of Moulvee Syud Ahmed, moonsiff of Mahmoodpore, 
by nonsuiting the case, under date 17th September 1852, in the 
case of Baboo Hurnath Roy, plaintiff, versus Moheshchunder Roy 
and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The circumstances of this suit are the same as those recorded in 
No. 403. For the reasons there given, we remand this case to the 
principal sudder ameen for retrial. 



The 15th February 1854, 
Present : 
Sir R. BARLOW, Bart., j^ , 



H 



T. RAIKES, Esq., j 
Petition No. 532 of 1853. 



es. 



Remand as In the matter of the petition of Elias Marcus, filed in this Court 
J bov ® t ^ elow ^ r on the 28 th July 1853, praying for the admission of a special appeal 
hav?n| errone- from the decision of Moulvee Abdool Alee Khan, principal sudder 
ousiy applied ameen of Rajshahye, under date the 26th April 1853, amending 
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that of Mr. A. De*Lemos, moonsiff of Shahjadpore, under date 28th the prorkions 

May 1851 , in the case of Elias Marcus, plaintiff, versus Ramzan section^. 4 Re- 

Sircar, defendant. piatfonvi. of 

It is hereby certified, that the said application is granted on the p^>^tract?or 

following grounds : the transDprta- 

The petitioner sued for damages, sustained by the non-fulfillment tionof m **°- 
of the contract entered into by the defendant, by which he engaged 
to transport indigo to plaintiff's factory, in default to be answerable 
for damages. 

The moonsiff decreed the claim ; the principal sudder ameen re- 
versed his decision, applying the provisions of Clause 4, Section V. 
Regulation VI. of 1823, to the case. 

That law, however, is inapplicable; it refers to a party making a 
contract to cultivate and deliver indigo. The defendant, as appears 
from the contract in this case, only agreed to transport the indigo 
in boats; he was not a cultivator. The case here is one of failure 
to fulfill a contract and comes under the general law, not the special 
one, upon which the principal sudder ameen relies. 

The respondent was summoned, but has not appeared. 

The case is remanded to the principal sudder ameen, who will, 
with reference to the above remarks, enter on the merits and deter- 
mine what amount of damages may be due under the agreement 
made between the parties. 

The 15th February 1854. 

Present : 

Sir R. BARLOW, Bart.,1 - . # 
H. T. RAIKES, Esq., J •""«'*• 

Petition No. 533 of 1853. 

In the matter of the petition of Elias Marcus, filed in this Court gee preced- 
on the 28th July 1853, praying for the admission of a special appeal &«< 
from the decision of Moulvee Abdool Alee Khan, principal sudder 
ameen of Rajshahye, under date the 26th April 1853, amending that 
of Mr. A. DeLemos, moonsiff of Shahjadpore, under date the 28th 
May 1851, in the case of Elias Marcus, plaintiff, versus Mohun 
Akhoond, defendant 

It is hereby certified, that the said application is granted on the 
following grounds : 

The circumstances of this case are the same as those of. case No. 
532, just disposed of. 

It is also remanded, with reference to the judgment in that case, 
to the principal sudder ameen for retrial and decision. 
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The 15th February 1854. 

Present : 

Sir R. BARLOW, Bart., 1 7 , 
H. T. RAIKES, Esq., j Jm9e ** 

Petition No. 584 of 1853. 



Remand as In the matter of the petition of Brijnath Mookerjea, filed in this 
Shudder n " Court on the 10th August 1853, praying for the admission of a 
ameen having' special appeal from the decision of Kasheeshwur Mitter, principal 
rnSrs^- sudder ameen of 24-Pergunnahs, under date the 18th May 1853, 
sion on the reversing that of Mr. H. S. Thomson, sudder moonsiff of that 
strengrth of an district, under date 21st August 1852, in the case of Brijnath 
vering" only Mookerjea, plaintiff, versus Bishonath Kullean, defendant 
m^fl f ute d ^ * s hereby certified, that the said application is granted on the 
p " following grounds : 

The petitioner, a farmer of a Government mehal, sued defendant 
for enhancement of rent upon five cottahs of land. The defendant 
put forward an amulnama for three cottahs, granted by a tehseeldar 
of the collector previous to plaintiff's farm. The moonsiff, on the 
strength of two roobukarees of the collector and tbe conditions of 
plaintiff's pottah, decreed enhancement upon four and three-quarter 
cottahs and six teels, which decision was reversed by the principal 
sudder ameen on the ground, that the amulnama of the defendant 
was not ignored by the Government officer who, subsequently to its 
execution, gave the farm to plaintiff. 

We are of opinion that the Government, in granting to plaintiff a 
farm, could convey to the farmer that only which they themselves 
possessed, and as they had never annulled the defendant's amulnama, 
the plaintiff could not legally disallow it and raise the rents of the 
land which it covered. 

The defendant only pleaded right over three cottahs ; any thing 
in excess of which must be held to be liable to assessment The 
quantum of land included in the defendant's amulnama is essentially 
a matter at issue, and upon this point the principal sudder ameen has 
given no judgment It must be determined how much land is 
covered by the amulnama. The moonsiff deputed an ameen and 
setting aside the amulnama, awarded the right of enhancement upon 
all the land four and three-quarter cottahs, six teels, found in 
defendant's possession. 

The principal sudder ameen upholds the amulnama, which entitles 
defendant to three cottahs only according to his own statement, yet 
exonerates the remainder of tbe land in defendant's possession* 
without assigning any reason for so doing. 

The case must be remanded to the principal sudder ameen, who 
will fully detail the grounds of his decision and state the quantity 
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of land, which he holds to be exempt from enhancement, and show 
on what principal he has exempted lands in excess of the three 
cottahs, claimed by the defendant, from the enhanced rent sued 
for by plaintiff. 



The 16th February 1854. 
Present : 
ABER. DICK, Esq., ) 

Str R. BARLOW, Bart., > Judges. 
H. T. RAIKES, Esq., ) 

Cass No. 122 of 1853. 



Special Appeal from the decisimi of Mr. R. M. Skinner, Judge of 
Jessore, dated IStk June 1852* affirming that of Baboo Oopender- 
chunder Nyaruttun, Principal Sudder Ameen of that District, dated 
20th May 1851. 

LUCKHEENARAIN MAJOOMDAR and others, 
(Defendants,) Appellants, 

versus 

RAJENDER MOHUN THAKOOR, after his demise, MUSST. 

SURODA SOONDREE DEBEA, (Plaintiffs,) 

Respondents. 

Vakeels of Appellants — Baboos Kishen Kishore Ghose, Sreenath Sein 
and Mr. J. G. Waller. 

Vakeel of Respondents — Baboo Sumbhoonath Pundit 

This case was admitted to special appeal on the 23rd March 1853, Held that the 
under the following cirtificate recorded by Sir R. Barlow and Mr. putneedar, de- 

A T M Milla* fendant was li- 

A. J. Jtt. M11IS . — able t0 the 

"The particulars of this case will be found at pages 53 and 54 of charge for the 
the zUlah Jessore decisions. S«kf«S? the 

"Plaintiff sues to recover rupees 1,597-10-13-1 with interest, on terms of his 
account of nine years* d&k expenses, incurred by plaintiff, under S?!em&ar 
orders of the superintendent of police on the ground that the defend- plaintiff, in tne 
ant, his putneedar, was, under the terms of his contract, liable for the jJjJJJJJ exemp- 
payment of the amount tion therein, 

"Both the lower courts decreed the claim. The special appellant p£^«din 
denies his liability. We admit the special appeal to try the following the answer of 
point raised by him : Sd wfSed to 

" What ia the legal effect of the engagement entered into by the by piamtiff, 
defendant, and do the terms of it bind him to pay the expenses 1 !^ eing *?&: 
incident on the establishment of a d&k, under the orders of the super- appeai, U cannot 
intendent of police in his putnee talook ?" be brought for- 
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By the Court 

ward in special We are of opinion that the putneedar is responsible for the 

Sn^ , ^e ad<U " payment of the d&k expenses, and under the general terms of his 

points raised in engagement, kubooleut, is not exempted. It has been argued for 

tl^ 05116 t ' ie P utoee( ^ ar t^** tne zemindar paid and had for years paid the 

on * dak expenses, when he gave the putnee ; and that he continued so 

to do for several years, that is from 1836 to 1841, when the 

expenses being greatly increased, under the orders of the manager 

and superintendent of police, he endeavoured to shift them on 

him, and that the general terms did not include d&k expenses, 

as is evident by reference to other putnee pottahs given to him by 

the same zemindar. We find, however, the fact recorded in the 

judge's decision that the d&k expense was a new one, incident in 

the dak runners being stationed in the putnee village, and this 

accounts for the omission specifically of the d&k expenses in the 

putnee pottah and kubooleuts. 

The Nizamut Court have ruled in Construction No. 1364, that 
a putneedar is responsible for keeping up the d&k, in like manner 
as zemindars and farmers. Therefore, in the absence of any express 
exemption in his pottah, he must, like others holding the same kind 
of tenure, be held responsible. The zemindar from the first, that is 
1841, held him responsible, and he has now instituted this suit, 
within 12 years, to recover what he has paid under the ruling of 
the superintendent of police in 1841 A. D. 

Kishen Kishore, and Mr. Waller then requested to add the plea 
inserted in their petition, though not in the certificate, viz., whether 
petitioner, a putneedar of only one village, was bound to pay the 
whole of the dak expenses, for all the plaintiffs' zemindaree, or only 
in proportion to his putnee in the zemindaree. 

Sumbhoonath for respondent objected to such an issue being now 
heard. The appellant bad pleaded to the same effect in his answer 
and was met by us, by the assertion that the charge for d&k in 
question was demanded from us on account of the very village in 
putnee to defendant, special appellant, and so paid by us, and not for 
the whole of our zemindaree, and the decision of it was in our 
favor in its general tenor, in the court of first instance. In appeal 
petitioner, special appellant, did not again plead the issue, and 
consequently it was not considered decided in appeal. 

Sir R. Barlow. — At the time that the petitioner took the 
putnee of village Chandpore, the contingency now before the Court 
had not arisen. No d&k, for which the authorities held the pro- 
prietor of the said putnee responsible, was established. A putneedar 
is by Construction, No. 1364, clearly liable to provide the d&k 
charges. In several other putnee pottahs the putneedar admits 
his responsibility. He is, in fact, a proprietor, has the power of 
alienation Mid enjoys all the privileges of a zemindar, and is, equally 
with the zemindar, liable to be called upon to perform the duties 
referred to in Section X. Regulation XX* of 1817. 
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As to the terms of the agreement, I am of opinion that they show the 
petitioners' liability to payment of d&k charges ; he distinctly declares 
his readiness to carry out the orders regarding the village, which the 
authorities may pass and this charge for conveyance of dkk originates 
with the superintendent of police. There is a specification in the 
agreement that the zemindar, the respondent, will not take more than 
rupees 960 malgoozaree from petitioner. The present claim is not op- 
posed to this condition. Respondent does not draw the money, the 
mbjectof this suit, from petitioner ; be merely claims from him what 
lie paid on his account The legal effect of the agreement between 
the parties, under the above circumstances, I take to be such as to 
render the petitioner liable for the d&k charges. 1 would make 
him responsible. 

Judgment. 

This issue was not taken in appeal, and the special appellant him- 
self preferred the appeal. If he, who had mooted the question in 
his answer, and had been decidedly met by plaintiff, still intended 
' to adhere to it, he should have specifically pleaded it in appeal. 
It invokes a matter of fact not decided in the appeal, from special 
appellants' own default, and it cannot be heard in special appeal 

Special appeal dismissed with costs. 



The 16th Febbuary 1854. 
Present: 

ABER. DICK, Esq., 

Sir R. BARLOW, Bart., V Judges. 

H. T. RAIKES, Esq., 

Case No. 135 of 1853. 



,}. 



Special Appeal from the decision of Oopenderchunder Nyaruttun, 
Principal Sudder Ameen of Jessore, dated Sth July 1852, revers- 
ing that of Anundchunder Banerjca, Moonsiffof Kaloopole, dated 
Sth December 1851. 

RAMRUTTUN ROY, (Defendant,) Appellant, 

versus 

GOPEENATH ROY, (Plaintiff,) Respondent. 

Vakeel of Appellant— Mr. J. G. Waller. 

Vakeel of Respondent — Baboo Sreenath Sein. 

This case was admitted to special appeal, on the 29th March i na euitby 
1853, under the following certificate, recorded by Sir R. Barlow three co-piain- 
and Mr. A. J. M. Mills : ^•ShSST 

" This is a suit to reverse a summary decree, and to recover re- summary a. 
payment of excess amount, brought by three co-plaintiffs, two only ^$ffi 
c 
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???Jw*5? °f whom were defendants in the said summary suit and against 

held that the , , . , J ^> 

third copiain- whom alone judgment was given, 

tiff h » d »p- " The moonsiff dismissed the claim on a precedent of this Court, 

Sbe^oiiector 6 dated 13th of May 1844, which, according to the moonsiff s holding, 

who should declared that the only point, to be determined in a summary 

the piLintiffto su ** f° r rent before the collector, was the amount of rent paid in 

make her a de- the preceding year and that this suit should therefore be dismissed. 

remanded for* 6 " The principal sudder ameen considered, that the precedent was 

trial on its me- inapplicable and decided the case on the whole merits, decreeing 

Stftot in favor of the plaintiffs. 

instance. " Two points are urged for the admission of an appeal : 

t€ First — That none but parties, or representatives of parties are 
competent to sue for the reversal of a summary award, and that one 
of the plaintiffs, Eheyma Debea, not having been a party to the sum- 
mary suit, and being a plaintiff in this action, the plaint and decree 
are therefore bad. 

" Secondly. — The moonsiff having disposed of the case without 
trial on its merits, it was not competent for the principal sudder 
ameen, under the circumstances, to enter into the merits of the suit, 
but should have remanded it to the court of first instance for 
retrial. 
" We admit the special appeal to try the above points." 

Judgment. 

Messes. A. Dick and H. T. Raikes. — It appears, on perusal 
of the decision of the collector, that Kheyma Debea appeared be- 
fore him, and produced a decree of court on a regular suit, institut- 
ed by herself and her two brothers-in-law, to establish their fixed con- " 
joint jumma, in disregard of which the zemindar had again sued her 
two brothers-in-law only, on an allegation of a variable jumma. On 
this, the collector merely refers to a summary ex parte decision, for 
the past year, subsequent to the above decree, and because no 
regular suit had been instituted for the reversal of it, gave a decree 
against the two brothers-in-law, who only were sued. 

When the collector had a decree of court passed in a regular 
suit before him, in which the objector, Kheyma Debea, was a 
co-partner of those sued, and that the decree declared their jumma 
fixed, he was bound to call upon the plaintiff to make Kheyma 
Debea, a defendant, or show cause why he would not Kheyma 
Debea is now before us, with the two brothers-in-law, praying 
for a reversal of that decision of the collector. It was the fault 
of the plaintiff himself that Kheyma Debea was not a party in the 
case, and he cannot now be allowed to object on that ground, and 
> thus take advantage of his own wrong. It is needless for him to 

plead that as the two brothers-in-law had alone been sued for 
balance of rent, subsequent to the decree aforesaid, and an award 
had been given against them, and no suit preferred by them for its 

o 
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reversal, because the effects of that award extended only to the 
amount awarded. It could not affect the decision passed in the 
regular suit, no new transaction between the parties was pleaded 
before the collector, as the ground of that award, so contrary to 
the decree in question. 

The decisions cited, of the 7th August 1851 and 19th March 1853, 
do not apply. In those an investigation into questions, extraneous 
to the points before the collector, must have been entered upon 
and decided, rights which were undetermined by any legal deci- 
sion ; and for the trial of which a suit on greater valuation must 
have been instituted. Here the point in question has been legally 
and finally determined. Kheyma Debea has been a co-plaintiff in 
a regular suit, with the persons made defendants in the summary 
case, and with them obtained a decree settling the right she claims 
to be a party in this case. 

We therefore remand the case on the second objection, for the 
moonsiff to enter upon the merits and record his judgment. 

Sir R. Barlow. — I concur generally with my colleagues as 
to the first point in the certificate. I observe that the party, 
Kheyma Debea, one of the present plaintiff?, who was not made a 
party to the summary suit for rent of 1256 before the collector, the 
.reversal of which is sought in this action, did appear before the 
collector and urged her right as a one-third sharer and produced a 
decree of court, showing that fact; though the decree was not im- 
pugned, she was not allowed to defend herself in that summary suit. 

The plaintiff, petitioner, Ramruttun Roy, sued the other two shar- 
ers, omitting the name of Kheyma Debea, and got ex parte judgment 
against them for rent of 1255. The collector would not allow her to 
appear to defend herself, and ffae zemindar omitted to include 
her as a baqeedar for the rents of 1255. It cannot be held that 
Kheyma Debea in any way submitted to or recognised the claim 
of 1255, or that of 1256. The order of the collector alone forced 
her to join in the present plaint, with the view to establish her 
conclusive rights under the decree of the moonsiff 's court of the 
10th September 1845, or 26th Bhadoon 1252. Under such 
circumstances, I would admit the plaint as it stands, and direct 
that the case be returned to the moonsiff to be tried on its merits 
on the second point, as the moonsiff has omitted to decide them, 
and the principal sudder ameen did not refer the case back as 
' he ought to have done. 
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There is no 
law which au- 
thorises a sad- 
der ameen to 
fine a plaintiff, 
for the institu- 
tion of a vexa- 
tious suit. 



The 16th February 1854. 

Present j 

ABER. DICK, Esq., 

Sir R. BARLOW, Bart., V Judges. 

H. T. RAIKES, Esq., 

Case No. 136 of 1853. 



4 



Special Appeal from the decision of Mr. R. J. Loughnan, Judge of 
Patna, dated 25th June 1852, affirming that of Soojad Alee 
Khan, Acting Sudder Ameen of that District, dated 19th Septem* 
her 1851. 

MEELUN SINGH, (Plaintiff,) Appellant, 
versus 
MUSST. MUCKHUN, (Defendant,) Responednt. 
Vakeel of Appellant— Mr. J. G. Waller. 
Vakeel of Respondent — Moonshee Abbas Alee Khan. 
This case was admitted to special appeal, on the 29th March 1853, 
under the following certificate recorded by Sir R. Barlow and Mr. 
A. J. M. Mills: 

" The decision of the judge will be found at page 59, dated 25th 
June 1852. 

* The officiating sudder ameen came to the conclusion that the 
suit was supported t>y perjured evidence, groundless and vexatious, 
and accordingly not only dismissed it, but fined the plaintiff in the 
sum of rupees 1,000. 

" The judge would not interfere with this decision, which appeared 
to him just and prooer. The petitioner objects that a sudder ameen 
cannot fine for frivolous and vexatious suit ; the order of the judge 
in this case confirms the fine of rupees 1,000 and is illegal ; if it be 
legal it is arbitrary and excessive and, on that ground, opposed to 
all the Sections of the Regulations which give authority to fine. 

* There is a case at page 430 Sudder Decisions, 10th May 1848, 
present Mr. Rattray, in which he affirmed the decision of a princi- 
pal sudder ameen containing an order of fine on the plaintiff, on the 
ground of a vexatious claim. 

" We are not aware of any judicial determination of a full bench* 
granting power to a sudder ameen or principal sudder ameen to fine 
under such circumstances ; we therefore admit a special appeal to 
try that point" 

Judgment. 

Sir R. Barlow and Mr. H. T. Raikes.— There is no law which 
authorises a sudder ameen, as in this case, to fine for the institution 
of a vexatious suit 
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By Section XII. Regulation IIL of 1793, a zillah judge was vested 
with such power in cases of first instance, and by Section IIL Re- 
gulation XII L of 1796, courts of appeal had also authority to punish 
vexatious appeals in the same way. 

The judge's confirmation in appeal, of the fine imposed by the 
sudder ameen is illegal, the order is reversed. 

Mr. A. Dick. — I fully concur with my colleagues in. the above 
exposition of the law ; because by the legislature, notwithstanding 
the general terms in which the conduct of suits in sudder ameen's 
courts is assimilated to those of zillah judges, other acts have been 
deemed requisite to empower them in specific cases for a penal or 
like nature to that before us. 



The 21st February 1854. 

Present: 

Sir R. BARLOW, Bart.,} • .. 
H. T. RAIKES, Esq., ) Jud 9*** 

Petition No. 525 of 1853. 



In the matter of the petition of Cheedam M ahtoon, filed in this Remand on 
Court on the 27th July 1853, praying for the admission of a special application for 
appeal from the decision of Major J. Hannyngton, deputy commis- tET/owCTapn ' 
sioner of Kishenpore, under date the 27th May 1853, reversing that peiiate court 
of Mr. G. N. Oakes, assistant agent to the Governor General of mJiSf Jesuit, 
that station, under date 30th June 1852, in the case of Cheedam on account of a 
Mahtoon, plaintiff, versus Goberdhun Mahtoon and others, defen- whk^aTteen 

dants. explained by 

It is hereby certified, that the said application is granted on the ^e^and 8 

following grounds : which was not 

The plaintiff in this case (who is the special appellant) sued for 2£3£ntT *** 
possession of a farm leased to him under a pottah, dated the 
21st of Assin 1241, and got a decree in his favor in the court of 
the principal assistant of Manbhoom. In appeal, the 'deputy com- 
missioner reversed the lower court's decision, on the ground that 
the date in the plaint is 21st of Aghun 1241, and the date in the 
lease is 21st Assin 1241. This variation had been explained, 
verbally, by the plaintiffs pleader at the final hearing of the case 
as a clerical error of the writer, and not opposed by tne defendant, 
but the deputy commissioner, being of opinion that " an error so 
important as the date of a material instrument cannot be amended 
by a verbal explanation," dismissed the plaintiff's claim with costs. 

The special appeal is made on the ground, that the deputy 
commissioner should have remanded the case to have the error 
rectified, 6r have directed a nonsuit 
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We are of opinion that, as no suspicion of fraud exists, and as 
tbe deputy commissioner considers the discrepancy of the dates is 
merely of a simple error on the part of the writer, the case should 
have been remanded to have the error formally rectified in the 
lower court 

We admit the special appeal and remand the case, to be disposed 
of hi the way indicated, the respondent after notice served has not 
appeared. 

The 2 1st Febbuaby 1854. 

Present: 

Sib R. BARLOW, Babt.,\ r# ,. 
H. T. RAIKES, Esq., J Judge ** 

Petition No. 920 of 1853. 



Remand as ^ N *^ e matter of the petition of Seebchunder Chowdree and others, 
above, the lower filed in this Court on tne 12th November 1853, praying for the 
omirte^to^ admission of a special appeal from the decision of Mr, C. Macdonald, 
the plea of u- principal sadder ameen of zillah Bhaugulpore, under date the 16th 
El ti^ddtaJ! 4 August 1853, affirming that of Syud Furzund Alee, sudder ameen 
dant. of that district, under date the 26th July 1852, in the case of 

Teeluknath Jha and others, plaintiffs, versus Seebchunder Chowdree, 
and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The petitioners state, as ground for admission that the judge and 
the principal sudder ameen have both omitted to try their plea, that 
the plaint was barred by the limitation law. 

The plea is good. The first point for investigation was that 
raised in answer and also in appeal by the petitioners. The case 
must be remanded to the principal sudder ameen for retrial. 
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The 23rd February 1854 

Present j 

ABER. DICK, Esq., 

Sir R. BARLOW, Bart., V Judges. 

H. T. RAIKES, Esq., 

Case No. 77 or 1853. 



,}. 



Special Appeal from the decision of Mr. R. N. Farquharson, Judge 
of Bhaugulpore, dated 27th July 1852, affirming that of Moulvee 
Moazzum Hossein Khan, Principal Sudder Ameen of that District, 
dated 26th August 1850. 

RAJA BYJNATHNARAIN SINGH, (Dependant,) 
Appellant, 

versus 

Mr. WALTER LANDALE, (Plaintiff,) Respondent. 

Vakeels of Appellant — Baboo Sumbhoonath Pundit and 
Mr. R. Norris. 

Vakeels of Respondent — Messrs. E. Colebrooke and J. G. Waller. 

This case was admitted to special appeal, on the 14th March An admitted 
1853, under the following certificate, recorded by Sir R. Barlow, JJJJJJ^J 8 ™. 
Bart, and Mr. A. J. M. Mills : ties having be- 

" The judges' decision will be found at page 15, decision 27th ^rf^ 8 ^" 
July 1852. The particulars are fully recorded; it is unnecessary tion,°a to£r" 
therefore to repeat them. ^ SuSn to the 

" We admit a special appeal to try what is the nature of the Sther^detaiiins 
deed on which the suit is brought ; upon the determination of this the terms of the 
point rests the necessity, or otherwise, of affixing a stamp on it ieSrinyapar- 

Secondly. — " Is it within the competency of the collector to decide tfcniar ooune 
the nature of the deed in this case, called a chittee by him, and is una^efi^can- 
his decision on the point conclusive, though not confirmed by the not be consider- 
controlling authority in a court of justice, with reference to this coiSteraTe^ 
Court's Decision at page 61, dated 31st January 1852, and the dence in sup- 
Court's Construction No. 1831. # gnait^c? 

" Should the case proceed and the plaint be held to be good, a and was not ' 
second point must be tried, whether on a plaint for consolidated ^Bto 1 ^^ 16 
principal and interest, interest on that amount pendente lite can be the cause of 
adjudged by the Court" 1$&Z*Z* 

By the Court. stamp laws. 

Mb. A. Dick. — On the first point, in this certificate, I am of 
opinion that the document in question, chittee, is a mere note or 
letter, not legally obligatory of itself, and on which alone no suit 
could be instituted and a decree obtained ; no action would lie* 
It has no subscribing witnesses to its execution, and is capable of 
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proof only by circumstantial and incident evidence. It partakes 
more of the nature of agreements exempted in Schedule A. of 
Regulation X. of 1829, than of the agreements under the heads 1, 
or 2 of Schedule A. requiring a stamp. 

Sib R. Bablow. — This action is, as the plaint clearly sets 
forth, for two out of three instalments due, on what the plaintiff 
himself calls a chittee kistbundee. It is an agreement to pay rupees 
2,000 per annum, on fixed dates, or at least it is a memorandum 
of an agreement and evidence of an obligation upon the defendant 
to pay ^the above sums, and should be charged with stamp under 
Article 1, Schedule A. Regulation X. of 1829; not being stamped 
at all, the document cannot be received under Section III. of that 
law, which enacts that no deed, instrument or writing shall be 
received or filed unless stamped with proper stamp, and therefore 
there is no foundation for the claim on the record as it stands. 
For to dispense with a stamp altogether in opposition to a law, 
which declares that all exhibits must bear some stamp, is a stretch 
of authority on the part of the collector, not only inconsistent, 
but entirely at variance with the provision, that a proper stamp' 
must be affixed. It has been argued, for the respondent, that the 
decision of the Court, of the 31st January 1852, has settled, that 
where the revenue authorities declare a deed to be sufficiently 
stamped, it must be received by the courts. No doubt the revenue 
authorities can exercise jurisdiction on the subject of the suffici- 
ency of a stamp ; they have the power of determining the amount 
to be fixed on a deed as in the case quoted, and the deed thus 
bearing a stamp is admissible on the amount so fixed. 

But the question before us, raises another point Under Section 
IIL Regulation X. of 1829, no document, without a stamp, can 
be received in the courts ; this ruling has been repeatedly held, 
is still in force, and the above decision does not rule otherwise. 
Can the dictum of a collector, as in this case, be allowed to over- 
rule both law and precedents established by the highest Court in 
the country ? Are they to be bound, when administering and con- 
struing the law, to adopt a construction, which that Court has over 
and over again ignored bytheir decisions and practice ? I think not 

The nature of the deed is, in my opinion, at least a memorandum 
of an agreement to pay money, and therefore requires a stamp. It 
was treated by the parties themselves as an agreement The 
courts below treated it as such, but took no objection to the plaint 
on account of its not being stamped, upon the strength of the 
Construction No. 1,331, which is at variance with paragraph 5 
of the Circular Order, 7 th January 1842. The Construction, I re- 
mark, was passed by the judges at the English sittings, without any 
argument before the Court or judicial decision thereon, merely on a 
letter of reference from the judge of Dacca, and can therefore be of 
no force. 
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Sumbhoonath, for appellant, proceeds under Sections III. and X* 
of Act XVL of 1853, adding three pleas for admission in bar of the 
action. 

First — The deed, on which the decree has been given, is not a 
legal document on which an action can be brought. 

Secondly. — The plaintiff has sued for two lusts, amounting to 
rupees 4,000, whereas he ought to have sued upon stamp covering 
the whole alleged to be due, viz., rupees 6,000. 

Thirdly. — If the action be said to be brought on the ikrar, which 
is on stamp of rupees 8 only, no decree can pass for more than the 
said stamp covers. 

Mr. Waller, contra — Objects to the hearing of the above pleas. 
The Court may allow under Sections III. and X. of the law additional 
pleas to be urged ; but are not obliged to allow them. The first two 
issues are purely technical. The question of valuation of stamp 
should have been taken in the courts below, and that summarily in 
the court of first instance ; the appellant has no right of appeal at 
this stage on that ground. 

The third issue is equally technical. 

Sumhhoonath on the first and third issues. — The point in the first 
issue argues, that the part to which it refers was not argued in the 
first court; for it was not made an issue distinctly there, but before 
the judge it was urged, that two witnesses were required to it and 
there were none ; the judge however ruled, the deed could be admitted 
though there were no subscribing witnesses ; the question of want of 
stamp was also raised in the same court, and Section III. Regulation 
X. of 1829, was quoted by us; but the judge ruled that* no stamp 
was necessary under the Construction No. 1331, and that two wit- 
nesses having proved the deed, decree must be given to plaintiff. 

Mb. A. Dick. — I do not consider the suit to have been instituted 
solely on the chitta or chittee. To substantiate the claim, an ikrar- 
nama was filed, as well as the chitta. The ikrarnama was admitted 
by the defendant, and the chitta, though incapable of proof direct 
by subscribing witnesses, was proved incidentally by persons who 
saw it written, and by other circumstantial evidence. It was thus 
that the claim for a debt of Company's rupees 4,000, with interest, 
was established. This all was met by the defendant with a simple 
denial of the chitta, and an assertion (admitting the ikrarnama) that 
only a sum of Company's rupees 5,000 was due, and that that had 
been paid ; supported with very defective proofs. 

Substantial justice, therefore, seems to have been attained, and 
I would reject the objections now put in. 

Mb. H. T. Raikes. — I concur in this view, and would also 
reject these new objections. 

Sir R. Barlow. — The majority of the Court having allowed 
the case to go on, I have only to say that the case appears to me 
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to have been decided on the facts, and that no other legal point 
than that raised above in the certificate is involved. 

Judgment. 

We, therefore, reject the special appeal, on the two first points in 
the certificate; and with respect to the third point on interest, 
Mr. Waller agreed to give up so much of the decision as awarded 
interest on interest, while the suit was pending, that is from the 
date of institution to date of decision in the court of first instance, 
which decision was affirmed in appeal. We, therefore, direct 
that the decisions of the lower courts be amended accordingly. 
Costs of appeal chargeable to the parties respectively. 



The 28th Febeuaey 1854. 

Present : 

Sie R. BARLOW, Baet.,1 t , 
H. T. RAIKES, Esq., y*«9**> 

Petition No. 963 op 1853. 



Remand on 
application for 
special appeal, 
the lower ap- 
pellate court 
tried on its 
merits and dis- 
missed a suit, 
which had been 
nonsuited in 
the court of 
first instance, 
instead of re- 
manding it to 
be tried on its 
merits. 



In the matter of the petition of Gopal Surmah Thakoor, filed in 
this Court on the 26th November 1853, praying for the admission 
of a special appeal from the decision of Captain C. Holroyd, princi- 
pal assistant commissioner of Seebsagur, under date the 31st May 
1852, reversing that of Mr. John Thornton, sub-assistant commis- 
sioner of that station, under date the 31st May 1852, in the case of 
Luckheenath Surmah, plaintiff, versus Gopal Surmah Thakoor, defen- 
dant 

It is hereby certified, that the said application is granted on the 
following grounds : 

The suit was-instituted before the sub-assistant commissioner of 
Seebsagur for damages ; the plaintiff asserts, that the defendant had 
Assaulted and defiled him. The sub-assistant nonsuited the case, 
and the defendant went up in appeal, to have the nonsuit order 
converted into one of dismissal. The principal assistant commissioner, 
who took up the appeal, considered the order of nonsuit improper 
and then tried the case on its merits, and dismissed the suit 

As the principal assistant commissioner deemed the order ot 
nonsuit, passed by the sub-assistant commissioner, to be an improper 
one, he should have remanded the case to the court of first instance 
for re-trial on the merits. We, therefore, admit the special appeal on 
this ground, and remand the case, that the principal assistant 
commissioner may return it to the court of first instance, for trial 
and decision on the merits. 
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The 9th February 1854. 

Present : 

ABER. DICK, Esq., 

Sir R. BARLOW, Babt., V Judges. 

H. T. RAIKES, Esq., 

Case No. 775 or 1853. 



'., V* 



Summary Appeal from the order of Mr. R. M. Skinner, Judge of 
Zillah Jessore, dated 2nd September 1853. 

GOBINDMOHUN BOSE and another, Petitioners, 

versus 

ROT BYKUNTNATH CHOWDREE and others, opposite 

Parties. 

Vakeel of Petitioners — Mr. R. Norris. 

This case was referred to the full bench by Mr. H. T. Raikes, on An appellant 
the 29th November 1853, with the following remarks: — inadvertently 

tt A party appealing from a decision, passed by a principal sudder nam^of one of 
ameen, inadvertently omitted to name one of the respondents, a co- therespondents 
plaintiff in the lower court, in the notice of appeal, but did include appeal" bu? °' f 
his name as a respondent in the moujibat, or detailed statement inserted it in 
of appeal, filed within the period of appeal in the appellate court HeidhSaUhe 
The judge rejected the appeal without a hearing, under Circular Jud^e should 
Orders 1st of July 1842, and 13th April 1847, as incomplete, m^K 
a necessary party not having been made a respondent in the appeal petition, pray- 
and notice not having been issued upon him. JJJj^jj j 1 *™ 

"I refer this case to the full bench to determine, whether the name served on the 
of the party having been added to those of the other respondents, in respondent. 
the detailed reasons of appeal, is not sufficient indication of the ap- 
pellant's intention to include him among the respondents, and to 
have notice of appeal issued on him, no injury can accrue to the 
respondents generally from such a proceeding." 

Judgment. 

We are of opinion, that as the name of the respondent was omitted 
in the first petition of appeal by inadvertence ; because appellant in- 
serted it in the moujibat appeal, which was filed within the prescribed 
time, the judge should therefore have allowed to appellant to file 
a petition, praying to have a notice duly served on the said respon- 
dent This course he will now adopt. This ruling, we are of opi- 
nion, is in conformity with the spirit of the Circular Orders cited by 
the judge. 
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The 22nd Febeuaey 1854. 

Present : 

Sir R. BARLOW, Bart., 1 , . 
H. T. RAIKES, Esq., J Jud 9 es ' 

Case No. 55 of 1854. 

Summary Appeal from an order passed by the Judge of Moorshedabad, 

dated 25th January 1854. 

Me. 0. DEVERINNE, Appellant, 

versus 

Me. JOHN D. CAMPBELL, Respondent. 

Vakeels of Appellant — Baboo Kishen Kishore Ohose and Mr. 
J. G. Waller. 

Vakeel of Respondent — Mr. B. Norris. 

in execution Campbell, in execution of this Court's decree, dated 27th Sep- 

of Jhtecourt! te . mber lS5 ?> applied to the judge, on 6th December 1853, who, in 

tbeziiiah ' his proceeding, 7th January 1854, records that execution has been 

polSSnof taken and receipt of possession given by the decreeholder Campbell. 

certain farms He goes on to say that the objection raised by Sutherland reeard- 

be^iSbe*- * in S the farms, putnees, &c, being made over to Camobell, is futile, 

yond thespeci- for, says the judge, the sudder decree does not award them. 

taVedTn the" Subsequently Mr. Campbell, on 25th January, presented another 

plaint, in petition, praying that possession might be given of the said farms 

de^ee^ad the anc * P utnees > the j u ^g e u P on ^ s ma <le a reference to the Court, 

beenworded. 3 entertaining doubts as to the intent of their decree, when he was told 

° reed™" to exerc * se h* s discretion to execute it according to the best of his 

power ; he then ordered possession of the said farms and putnees 

which, according to his interpretation on further reflection, were 

covered by the decree. 

We observe that the judgment of this Court awarded to Campbell, 
what they held to be his preferential right to the Jungypore concern, 
and to the specific items contained in the plaint, with the exception 
of those specially disallowed. We gave to Campbell all the rights 
which Rodgers held, and which were conveyed by the Union Bank 
to him, Campbell. We made no detail of lands whatever, nor was 
any detail given in the plaint of lands, appertaining to the factory, 
whether farm or putnee. 

The attempt otthe decreeholder Campbell to get possession of 
all lands held by l)everinne, while working the 17 factories, 5 of 
which are excluded from our decree and admitted to have been ac- 
quired by Deverinne, subsequent to the right which Campbell acquir- 
ed from Rodgers, opens out numerous intricate questions which 
cannot be thus summarily determined, especially as the interest of 
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parties, not in any way connected with the judgment passed in the 
cause between Campbell and Deverinne, are materially concerned, 
and can only be determined when the parties are before the Court 
We, therefore, reverse the order of the judge of the 25th January ; 
whatever may have been done under that order must be considered 
invalid and cancelled, as it was manifestly the intention of the Court 
in the use of the term, only executable against the specific items 
detailed in the plaint, to restrict execution to such items. 
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The 2nd March 1854. 

PfeKSENT : 

ABER. DICK, Esq., \ 

Sir R. BARLOW, Bart., > Judges. 

H. T. RAIKES, Esq., j 

Case No. 115 or 1853. 



Special Appealfrom the decision of Mr. James Grant, Judge of Zillah 
Dinagepore, dated 7th May 1852, altering that of Radhamohun 
Chowdree, Acting Principal Sudder Ameen of that district, dated 
30th August 1851. 

RAJNARAIN BAGCHEE, (Dependant,) Appellant, 

versus 
NUNDKOOMAR CHAND, (Plaintiff,) Respondent. 
Vakeel of Appellant — Mr. R. Norris. 
Vakeel of Respondent — Mr. J. G. Waller. 
This case was admitted to. special appeal on the 23rd March ** action for 
1853, under the following certificate, recorded by Sir R. Barlow civUc^rt^as 6 
and Mr. A. J. M. Mills: — well as a cri- 

" The judge's decision is at page 18 of the Dinagepore reports of SeT criminal 11 * 
7th May 1852. court, will lie 

" Special appeal is applied for on three grounds : — Jeed^mplaii^ 

* First — The alleged act rather injured plaintiff in his caste or «<* of is both a 

breach of the 

F™ 11, . . . . public peace 

" Secondly. — Copies of foujdaree depositions have been admitted and also in- 

as evidence volves in ite 

45 evidence. ^ consequences a 

" Thirdly. — Kyfeuts also of certain persons have been considered personal in- 

evidence. J Tu"thenticat- 

"The judge has reduced the damages awarded by the principal ed copies of de- 
sudder ameen, rupees 1,500 to rupees 300, saying « very little actual l^^rmSnai 11 
injury was done, and I see no ground for supposing that much was case t are not 

intended.' admissible in a 

" We admit a special appeal to try whether any damages can be Sniess^ufficl- 
sued for, arising out of the act proved to have been done by Budloo, e £ fc ^"^ *» 
under the terms of Section XVIII. Regulation III. of 1793, such producing the 
acts having been subject of criminal prosecution. witnesses them- 

" Secondly. — Whether the evidence in this case is legally sufficient 8elvea m court ' 
to sustain this action for alleged injury to plaintiffs caste." 

Messrs. A. Dick, and H. T. Raikes. — In our opinion the act 
done by Budloo as proved, though punished by the criminal court, 
might be a cause of action in a civil suit, if it brought or might have 
brought dishonor on the plaintiff and his family. A prosecution in a 
criminal court is entertained to avenge a public injury. A suit in 
a civil court is preferred to make amends for a private injury. If 
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a misdeed be a breach of the public peace, and at the same time 
involve in its consequences a personal injury, both, a criminal pro- 
secution and a civil action, would lie on it We therefore consider 
the action for damages was admissible. 

Sir R. Baelow. — The civil court did not interfere with the cri- 
minal court's order. The magistrate punished the defendants for 
oppression. This is an action for damages, injury to family honor 
and character, in consequence of Budloo having seen the females of 
plaintiff's family while repairing the thatch of the house by order 
of the defendant, Rajnarain Bagchee. 

Judgment. 

Sir R. Barlow and Mr. H. T. Raikes.— We are of opinion 
that the evidence is not legally sufficient to sustain this action. 
The evidence, relied upon by the principal sudder ameen and up- 
held by the judge, is evidence taken in the foujdaree court in the 
case of oppression, and certain kyfeuts or reports given in by some 
zemindars in the same case. 

This action is one of a different nature and the evidence taken 
in the criminal court is not in rem. It is a principle of law, that 
the best evidence must always be put in ; and no cause is assigned 
for the witnesses themselves not being produced in Court ; or for the 
Court resting satisfied with copies of depositions dispensing with 
the attendance of the witnesses in person. We reverse the deci- 
sions of the lower courts. 

Mr. A. Dick.— Copies of the evidence taken in the criminal 
court, on the prosecution of the plaintiff in this suit, against the 
defendant, special appellant, were filed in this suit duly authenticat- 
ed; and no objection taken to their sufficiency or legal effect in the 
court of first instance ; although plenty of time to object must 
necessarily have occurred, between filing the list of evidence and 
the production of it for hearing. I am of opinion, therefore, that 
the principle laid down, in the Circular Order of this and the 
Western Court, No. 32, Lower Provinces, 26th November, Western 
Provinces, 4th December 1847, page 406, 1853, is perfectly applica- 
ble to this case. It is true that Circular Order alludes to the same 
case, nonsuited in the first institution, and in this case, the evi- 
dence was taken in a criminal prosecution. The parties, however, in 
the prosecution and in the suit were the same, and the act to be 
proved, on which both the prosecution and the suit were founded, 
was one and the same. I hold that the defendant by his silence 
virtually consented to the evidence being valid ; and was stopped 
from offering any objection to it thereafter. I would, therefore, 
reject the objection as too late and now inadmissible* 
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The 2nd Makch 1854. 
Present : 

ABER. DICK, Esq., 

Sir R. BARLOW, Bart., > Judges. 

H. T. RAIKES, Esq., 

Case No. 118 op 1853. 



i 



Special Appeal from the decision of Mr. W. Luke, Judge of Zillah 
Midnapore, dated the 7th June 1852, affirming that of Mr. 
Alexander Davidson, Principal Sudder Ameen of that district, 
dated \Zth November 1851. 

MODHOOSOODUN PATNAIK and others, (Defen- 
dants,) Appellants, 

versus 
BHUGEE SAWUNT, (Plaintiff,) Respondent. 
Vakeel of Appellants— Mr. J. G. Waller. 
Vakeel of t/ie Respondent — Defaulting. 

This case was admitted to special appeal, on the 23rd March . See preced- 
1853, under the following certificate, recorded by Sir R. Barlow and 1D8rca8e - 
Mr. A.J. M. Mills:— 

" The plaintiff sued for damages for injury sustained by the acts 
of defendants, who, it is alleged, were concerned in setting fire to 
the house of the plaintiff. 

" The principal sudder ameen decreed damages to the amount of 
rupees 500, which he considered, with reference to the circumstances 
of the case and to the condition in life of the plaintiff, sufficient 

" The judge, — see his decision recorded at page 66, of the zillah 
Midnapore decisions for June 1852, — affirmed the award of the lower 
court He held that the roobukaree of the magistrate convicted the 
defendant of being present and actively engaged in an attack upon 
the plaintiff's house, in the prosecution of which the house was burnt ; 
that they were, therefore, responsible for the consequences, and 
though the evidence of the amount of property destroyed was not 
satisfactory, yet the compensation awarded was, with reference to 
the plaintiff's condition in life and the inconvenience he had suf- 
fered in the loss of his house, fair and equitable. 

" The application for the admission of a special appeal is on the 
following grounds : — 

" First. — Whether the suit is cognizable by the civil court, the 
defendants having been punished by the criminal court for the acts 
complained of? 

" Secondly. — Whether the plaint is not bad for want of precision 
as to the specific damage caused by, and amount claimed from, each 
of the defendants? 
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" Thirdly. — Whether the evidence relied on by both courts is 
legally sufficient to support the decision? 

"Fourthly. — Whether the arbitrary assessment of damages is 
warrantable, under the circumstances of the case ? 

" We adroit the special appeal to try the above points." 

Judgment. 

Sib R. Barlow and Mb. H. T. Raikes. — With reference to 
the grounds of the decision in the case No. 115, just disposed of, we 
are of opinion that the decision of the lower courts must also be re- 
versed in this. The courts rely on the roobukaree of the magistrate, 
as proof of the damages sustained by the plaintiff without taking any 
evidence in the cause themselves. This is not legally sufficient for 
award of damages. 

Mb. A. Dick. — See my opinion recorded in special appeal, No. 
115, of 1853, this day decided. 



The 2nd March 1854. 

Pbesent : 

ABER. DICK, Esq., 

Sib R. BARLOW, Babt., V Judges. 



Esq., ) 

0W, Babt., V^ 
3, Esq., ) 



H. T. RAIKES, 

Case No. 196 of 1853. 



Special Appeal from the decision of Mr. C. Steer, Additional Judge of 
Dacca, dated 15th December 1852, affirming that of Moulvee 
Abbas Alee Khan, Principal Sudder Ameen of that district, dated 
16th February 1852. 

KALEEKOOMAR PAL and othebs, (Defendants,) 

Appellants, 

versus 

SHAMSOONDER PAL and othebs, (Plaintiffs,) 

Respondents. 

Vakeel of Appellants — Mr. J. G. Waller. 

Vakeel of Respondents — Baboo Kishen Kishore Ghose. 

This case was admitted to special appeal, on the 20th April 1853, 
See preced- under the following certificate, recorded by Messrs. Jackson and 

^fS'onof Dunbar:— 

the lower court Mb. J. Dunbab. — " The particulars of this case will be found re- 
sidence 011 ** corde<1 at P a 8 es 271 and 273 of tne Decisions for Zillah Dacca, for 

the month of September 1852, the additional judge's decision bears 

date the 15th of that month. 
"The application for special appeal is made on the following 

grounds: — 



Digits 



zed by GoOgle 



( 121 ) 

" First — That the suit was barred under Section VIL Regulation 
IL of 1805. 

" Secondly. — That the suit is not cognizable by the civil courts, 
the defendants having been punished by the criminal court for the 
acts complained o£ 

" Thirdly. — That the plaint is bad for want of precision as to the 
specific damage caused by, and amount claimed from, each of the 
defendants separately. 

t€ Fourthly. — That the evidence, relied on by both courts, is not 
legally sufficient to support the decision. 

€t Fifthly. — That the arbitrary assessment of damages is not war- 
rantable under the circumstances. 

" As an application, on precisely the same grounds, with excep- 
tion of the first, in the case of Muddoosoodun Putnaik and others, 
was admitted by two judges of this Court on the 23rd ultimo, I 
admit this application also to try the points involved in the several 
grounds above recorded." 

Mr. W. Jackson. — " I am against this admission, the precedent 
of 30th November 1843, Musst Sidirsee Debea, plaintiff, Sudder 
Dewanny Adawlut, governs both the points, inasmuch as it made 
parties criminally convicted as well as one criminally acquitted, 
liable both for damages and compensation, and this liability was 
declared against them jointly and severally without specification of 
the damages, &c., incurred by the ftct of each defendant I think, 
moreover, that the precedent is a good and sound one, and there is 
no reason to vary from it ; the mere fact that two other judges 
have expressed a doubt, in a certificate of special appeal, is no 
sufficient reason for me to admit, when I entertain no doubt, and, 
moreover, my opinion has the support of precedent of a full bench." 

Judgment. 

The Court have already ruled by their decisions, in the cases Nos. 
115 and 118, decided this day, that actions for damages in the civil 
courts, are not necessarily stopped, on the ground that the acts of 
the defendants have already been deemed cognizable by the cri- 
minal courts, and we therefore consider this action was rightly 
brought On the other points in the certificate, the Court find that 
there is sufficient legal evidence to sustain the action. The princi- 
pal sudder ameen took the evidence of witnesses cited before him, 
and the judge observes that that evidence fully corroborates the 
charge, as preferred in the first instance. This clearly shows that 
the judicial courts were guided in their decisions, by the proofs 
adduced in the courts below and did not rely solely on the proceed- 
ings of the foujdaree authorities. We dismiss the special appeal, 
and confirm the decision of the lower courts. 

At the close of this case Mr. Waller, on the part of the special 
appellant, objected to the hearing of this suit by the court of first 
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instance, on the ground that the criminal authorities are empowered, 
by Act XVI of 1850, to award compensation to prosecutors in cases 
of this nature, and the present plaintiff had therefore his remedy in 
that way. The Court, however, find that the acts of plunder, consti- 
tuting the present action, took place in November 1849, previous to 
the promulgation of Act XVI of 1850. The Court do not, therefore, 
consider it necessary to take up this point in the present special 
appeal 



The 2nd March 1854. 

Present : 

ABER. DICK, Esq., 1 

Sir R. BARLOW, Bart., > Judges. 

H. T. RAIKES, Esq., j 

Case No. 312 op 1852. 



Special Appeal from the decision of Gobind Chunder Chowdree, Offi- 
ciating Principal Sudder Ameen of Beerbhoom, dated 19/A 
December 1851, modifying that of Wujeehooddeen Mahomed, Moon- 
siffofKytha, dated \Zth August 1850. 

MOONSHEE GOLAM SUFDUR, (Plaintiff,) 
Appellant, 

versus 

ZEBOONISSA BEBEE, (Defendant,) Respondent. 

Vakeels of Appellant — Moonshees Ameer Alee and Murhumut Hossei* 

Vakeel of Respondent — Defaulting. 

An occasion- This case was admitted to special appeal, on the 6th July 1852, 
al ameen under un der the following certificate recorded by Sir R. Barlow and Mr. 

8ection LIV., w „ T i ° J 

Reflation W. B. Jackson: — 

xxiii. of 1814, Mr. W. B. Jackson.— " It is stated that an occasional ameen 
ployed in in?" was sent in this case to assess the lands, the suit being to raise the 
vestipratinff the rents on a servant, the object of the ameen being sent, was to ascer- 
lTndto'^ear tain the capability of the land and to guide the court in the assess- 
rent with a ment. The suit was to raise the rents to rupees 3 a beegah ; in the 
men^See 688 " anaeen's investigation the court raised the rents and fixed them at 
precedent of rupees 2 a beegah. One ground of special appeal was that the court 
der r( Pai^ h ca^e, tad no ri 8 ht to fix tho assessment, but should have left the assess- 
p. 309, Sudder ment to the zemindar, merely declaring the right to assess ; but as 
Beciaion for fa Q gu j t j s admitted to be for assessment by the court, this plea is 
inadmissible as opposed to the plaint. 

" But the plea now raised is, that the occasional ameen, that is, an 
ameen sent under Section XVII. Regulation IV. of 1793 (which is 
continued in force by Section LIV.' Regulation XXIII. of 1814,) 
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cannot be employed in investigating the capability of land to bear 
rent, with a view to assessment, by the court The word rent is used 
in Sections L. to LIIL, Regulation XXIII. of 1814, under which, 
as explained by Circular Order, 13th January 1837, the regular 
permanent ameens may now be employed, but as regards occasional 
ameens under Section XVII. Regulation IV. of 1793, the expres- 
sion limiting the nature of the inquiries within their competency, 
is c disputed property regarding land? or houses, or their limits and 
boundaries. The appellant contends that this expression does not 
include a dispute regarding the capability of land to bear rent 
Now the term is not very distinct, but it evidently means some- 
thing more than the property in land, and it is to be considered 
whether the extent of the right of the zemindar, to draw rent from 
land, is within the expression used. 

" I admit the special appeal to try whether the occasional ameen 
was legally employed in this case, in local investigation of the matter 
on which he was required to report, and whether the decision, based 
en that report, is illegal by reason of the illegality of the report." 

Sir R. Barlow. — " I think a special appeal should be admitted 
in this case. 

" An occasional ameen was sent to ascertain rates. By Section 
LIV. Regulation XXIII. of 1814, the zillah judges can employ the 
authorized officers of the court in the execution of the € various duties 
above detailed (in Sections L. to LIIL,) in conformity with the exist- 
ing Regulations. An ameen so deputed is by the Court's decision at 
page 309, Sudder Dewanny Adawlut for 7th May 1851, appointed 
under Provision XVII. Regulation IV. of 1793, which enacts * that 
in cases of disputed property regarding lands, houses or their limits or 
boundaries, the Court is to appoint an ameen, &c.' This seems to 
limit the inquiry to be held by an occasional ameen, whereas the 
local ameen's powers are by Circular Order, No. 197, of 13th Janu- 
ary 1837, extended to the investigation of the various questions 
referred to in Sections L. to LIIL of Regulation XXIII. of 1814. 

" The term * various duties' above detailed, u e. 9 in the Sections, 
L. to LIIL, appears to confer larger powers than those given to an 
ameen under Scetion XVII. Regulation IV. of 1793. It is advisable 
to have this question decided, with reference to the above remarks." 

Judgment. 

The correct principles defining the authority of ameens under Sec- 
tion XVII. Regulation IV. of 1793, as also laying down the powers 
to be exercised by moonsiffs, when employed on local inquiries 
under Clauses I. and IL, Section L. Regulation XXIIL of 1814, 
are to be found in the Court's Decision, 7th May 1851, page 309, 
and the Circular attached to it 

The employment of the occasional ameen in this case, for the 
purposes set forth in the lower* court's decision, was improper and 
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opposed to the above precedent. We remand the case to the 
principal sudder ameen, and he will appoint a moonsiff as ameen, if 
absolutely necessary, in due form, strictly adhering to the law, and 
pass a fresh decision on the merits. 

The 7th March 1854. 

Present : 

H. T.' RA1KES, Esq., Judge. 

B. J. COLVIN, Esq., Officiating Judge. 

Petition No. 1016 op 1853. 



Re nd on ' N ^ e matter of the petition of Musst Ranee Bermomoi Debea, 
application for filed in this Court on the 5th December 1853, praying for the 
special appeal, admission of a special appeal from the decision of Mr. William 
proceeds of a Bell, officiating j udge of zillah Rungpore, under date the 5th Sep- 
share of a joint tember 1853, reversing that of Syed Ahmed Buksh, principal sud- 
fttochment, r it der ameea of that district, by nonsuiting the case, under date 11th 
ia not necessary September 1852, in the case of Musst Ranee Bermomoi Debea, 
todefine boon- (plaintiff,) versus Gobind Chunder Lahoree, (defendant) 

It is hereby certified, that the said application is granted on the 
following grounds : — 

The plaintiff sued for her share of proceeds, of two gundas of a 
certain property held under attachment, on account of disputes 
amongst the shareholders. 

It was objected in the lower court that she should be nonsuited,** 
she had not shown the boundaries of the land, the proceeds of which 
were applied for. The principal sudder ameen held, that under 
the circumstances of the claim, which was only for the proceeds of 
attachment of a share in a joint estate, the definement of boundaries 
was unnecessary and therefore rejected the plea of defendant, bat 
the judge on appeal nonsuited the plaintiff for the above reason. 

As this suit was for proceeds of attachment, on account of a 
share in a joint estate, it was quite unnecessary to define the boun- 
daries. 

The respondent having appeared by vakeel, we remand the case 
for the appeal to be tried by the judge on its merits. 
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The 9th March 1854. 

Present : 

ABER. DICK, Esq., 

Sib R. BARLOW, Babt., \ Judges. 

H. T. RAIKES, Esq., 

Case No. 93 of 1853. 



4 



Special Appeal from the decision of Mr. W. Luke, Judge of Zillah 
Midnapore, dated 17 th June 1852, affirming a decree of Mr. A. 
Davidson, Principal Sudder Ameen of that district) dated 29th 
November 1851. 

NUBKISHEN BHOONEA amd others, (Dependants,) 
Appellants, 

versus 

GOURMOHUN GOSAIN, (Plaintiff,) Respondent. 

Vaheel of Appellants — Baboo Kishen Kishore Ghose. 

Vakeels of Respondent — Mr, J. G. Walter and Baboo Neelmonee 

Banerjee. 

This case was admitted to special appeal, on the 16th March interest ac- 
1853, under the following certificate recorded by Sir R. Barlow <*oin* /«»- 
and Mr. A. J. M. Mills:— Sfiflit 

" The particulars of this case will be found at pages 73, 74 and 75 awarded >» **»« 
of the Zillah Midnapore Decisions for 1852. SS^ES 

u The action was brought to recover rupees 1,160-8-10-2, interest covewWe by a 
on a siyt (pendente lite) not awarded, through oversight, in a decree Sio^h the** 
passed on 13th of September 183$, in favor of Gourmohun Gosain, party claiming 
plaintiff in this suit, against the petitioners, then defendants, rupees Bnmmari?y b ap* 
654 odd annas being interest on the above sum, calculated from the pHed for it in 
date of the decree above-mentioned to the date of execution, and 2?b3,°bJ part 
from date of execution, interest on interest, rupees 50 on account 7oftheCircu- 
of costs incurred in the execution of the said decree, and rupees 40 n^j^u^L 
interest accruing thereon. 1889. 

" The defendant pleaded Section XVL Regulation IIL of 1793, th ^ ter€gt 
Construction No. 1129, and the precedent ofthe 12th of November thenon-reaiisa- 



" The defendant pleaded Section XVL Regulation IIL of 1793, th I ^^ reBton 
kmstruetion No. 1129, and the precedent ofthe 12th of November them 
1840, m bar of the suit. «*« °^ hi <;\ 



* The principal sudder ameen considered that the law, construe- the parties* wn 
tion and precedent did not bear on the case, and that plaintiff was {j£JJwded DOt 
entitled to the amount claimed. 

* The judge in appeal concurred with the lower court ; he was of 
opinion that a regular suit to remedy a defect in a decree was cog- 
nizable, and that paragraph 7 ofthe Circalar Order of the 11th of 
January 1839, did not prohibit the institution of such a suit, or 
declare the consequences of acting in contravention of the rules 
therein laid down. 
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" The application for the admission of a special appeal is urged on 
the following grounds : — 

"First — That a regular suit, for ther ecovery of rupees 1,160-8- 
10-2, interest in a suit pendente Ute, not awarded through oversight 
in that decree, is barred by the provisions of the Circular Order of 
the 11th of January 1839. 

"Secondly. — That the claim for interest on the above amount, 
amounting to rupees 554 odd annas, is opposed to the Provisions 
of Section V,, Regulation XV* of 1793, and is invalid. 

" Thirdly.— That a regular suit, for the recovery of costs incurred 
in execution of a decree with interest on the same, is barred by 
Construction No. 1129. 

" We admit the special appeal to try these pointy" 

Judgment. 

We have no doubt that the sum of rupees 1,160 interest, pen- 
dente lite the former suit, is recoverable in this action. If the 
respondent, original plaintiff and decreedar, did not, in execution of 
his former decree, realize the said interest summarily, that is no 
good ground for rejecting his claim when laid before the Court in 
a regular form ; the present petitioner, defendant and judgment- 
debtor, under that decree, enjoyed the money now sued for without 
hindrance, but he cannot be considered exempt from the obligations 
of that decree. The decreedar might have attained his ends, in 
either of the two modes laid down in paragraph 7, of the Circular 
Order, 11th January 1839, but failing to do so, he must not be 
debarred of a right to interest pendente lite, necessarily co-existent 
with his declared right to the principal which he claimed. 

We, therefore, award to the plaintiff (respondent) the said amount 
principal of this case. 

On the second question raised in the certificate, we observe that 
what we have above called principal is, in fact, interest of the former 
suit To this plaintiff has added a claim of rupees 554 interest, up 
to the institution of this suit We are not willing to give this in- 
terest upon interest, as any loss sustained by the plaintiff (respondent) 
on this score, is attributable to his own laches. 

It is unnecessary to give any judgment on the third point, as the 
respondent waives his claim to the costs referred to in the plaint 

The lower court's decrees are thus amended, the respondent will, 
in execution of this decree, recover rupees 1,160, with interest there- 
on from date of his present plaint, pendente lite, and interest on the 
aggregate from date of the principal sudder ameen's decree, costs 
in proportion. 
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The 9th March 1854. 

Present : 

ABER. DICK Esq., 

Sir R. BARLOW Bart., } Judges. 

H. T. RAIKES, Esq., 

Case No. 505 of 1853. 



•) 



Special Appeal from the decision of Mr. J. S. Torrens, Officiating 
Judge of Zillah Hooghly, dated 23rd February 1853, affirming 
a decree of Baboo Lokenath Bose, Principal Sudder Ameen of 
that district, dated 29th July 1850. 

MAHARAJAH DHERAJ MAHTABCHUNDER ROT, 
(Plaintiff,) Appellant, 

versus 

GOORDASS BABOO and others, (Defendants,) 
Respondents. 

Vakeels of Appellant — Mr. J. G. Waller and Moonshee Ameer Alee m 

Vakeels of one of the respondents, Baboo Gourbuksh — Baboos Gobind- 
chunder Mooherjee and Kishen Kishore Ghose. 

This case was admitted to special appeal, on the 5th December Remand in • 
1853, under the following certificate recorded by Messrs. Mills and Jjgg* $£** 

Raikes :— lower court's 

" The particulars of this case are detailed at pages 57, 58 and tS^SXS 
59, of the Zillah Hooghly Decisions for February 1853. issue notpro- 

u The judge, in concurrence with the judgment of the lower court, tne 1 «ie l beS«S 
has dismissed the plaintiff's suit for recovery of rupees 4,913, being the Court, 
a balance of rent with interest remaining due in satisfaction of two 
summary decrees. The claim for the amount due under the first 
decree is disallowed, on the ground that it is barred by the law of 
limitation ; and that under the second decree, on the ground that the 
mookururee tenure was illegally sold in execution of the summary 
decrees in the plaintiff's Rajbaree, and that such a sale vitiates the 
present action, which is based on such execution. 

* The special appeal is applied for on two grounds :— 

" First — That the period during which the plaintiff was a minor 
should have been deducted. 

" Secondly. — That the illegality of the sale cannot be made an 
issue in this case, as it was not pleaded by the defendant, nor does it 
form part of the controversy between the parties. 

" On the first point we are disposed to concur in opinion with the 
judge that, under the circumstances stated by him, the period of 
minority cannot be legally claimed. 

" We admit the special appeal to try the second point, as recorded 
above, the decision of the judge on that point appealing to us to be 
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manifestly erroneous, and set down the trial for hearing on the 
list of certified special appeals under Clause 6, Section Villi of Act 
XVL of 1853." 

Judgment. 

Sib R. Bablow and Mb. Raikes. — We are of opinion that the 
question of legality or otherwise of the sale does not arise in this 
case. 

The plaintiff sued for balance of rent ; the defendant pleaded foil 
payment Payment or non-payment was the real issue between the 
parties. Incidentally mention was made in the plaint, of the sale of 
defendant's mookururee, by reason of which a portion of the reqts 
had been realized and the balance was sued for. 

No question was raised by the parties to the cause, as to the mode 
of realization, or the legality of the sale made by plaintiff. The 
point was taken by the court itself, wrongly as we hold, and the 
principal sudder ameen travelled out of the record and took an issue 
irrelevant to the merits of the case, upon which he rested his deci- 
sion and dismissed the plaint 

The judge too has, in confirmation of the principal sudder ameen's 
decision, gone upon the illegality of the sale in the Rajbaree at 
Burdwan, while the summary decree for rents was given in the 
Hooghly collectorate, where the tenure of the defendant is situate. 

We do not give any opinion on the legality of the sale, which wad 
not the proper issue in the cause, and could only be raised on an 
action brought by the defendant for the purpose of testing it Some 
rents had been realized by the sale, the mode of realization was not 
contested by the defendant, and the legality of the sale on the 
grounds laid down by the judge were not put in issue by the parties 
themselves, nor could they be put in issue at all in the case on these 
pleadings. The correct issue between the parties was balance or no 
balance, which has not been tried below ; the case must be remanded 
to the principal sudder ameen, who will draw a fresh issue in ac- 
cordance with the above remarks and pass judgment upon it, and 
upon the proofs put forward by the parties respectively. 

Mb. Dick. — I do not think the lower courts were wrong in taking 
into consideration the illegality of the sale, patent as it was before 
them, in the allegation of the plaintiff himself. The plaintiff's state- 
ment on which he founds his claim is virtually this. My ancestor 
sued the defendant, her mookurureedar, for arrears of rent in a sum- 
mary suit, and obtained a decree to realize that decree. She took 
upon herself, however, illegally to sell in 1243, the mookururee 
tenure and realized from the sale so much. I now, in 1254, sue for 
the balance that remained after the sale. Here are two points patent, 
which I am of opinion no court of equity should over-look, though 
not pleaded by the defendant The first is the illegal act of sale of 
a transferable tenure, in violation of Clause 7, Section XV. Begula- 
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tion VII. of 1793, and the second upwards of 11 years of silence 
regarding the balance now claimed. The plaintiff admits openly, 
that his ancestor did an illegal act to realize the arrears due to her. 
He does not, therefore, come into court with clean hands. And 
secondly, the excessive delay of 1 1 years in demanding the balance, 
together with the fact that the illegality of the sale was never con* 
tested by the mookurureedar, are violently presumptive that some 
compromise was entered into between the parties to the effect, that 
the tenure be sold in full liquidation of the amount decreed, I 
would, therefore, uphold the decisions. The courts are bound to 
take up points of importance, in coming to a sound judgment in a 
cause though over-looked by the parties themselves, arising out of 
their respective pleadings. 



The 20th March 1854. 

Present : 

Sir R. BARLOW, Bart., 1 r , mm 
H. T. RAIKES, Esq., y™§»* 

Petition No. 1092 of 1853. 



un- 
ion 



In the matter of the petition of Harnundun Lai Sahoo and Remand on 
others, filed in this Court on the 20th- December 1853, praying application for 
for the admission of a special appeal, from the decision of Mr. IL foTfurther*^- 
Atherton, additional judge of Saran, under date the 21st Septem- 9uiryre$ard- 
ber 1853, affirming that of Mirza Mahomed Sidiq Khan, prin- {^m^i^ 
cipal sudder ameen of that district, under date the 24th July 1852, in dispute and 
in the case of Jowahir Lai and Nowal Roy, plaintiffs, versus Hur- ^VSuST 
nundun Lai Sahoo and others, petitioners, defendants. thedistricttak- 

It is hereby certified, that the said application is granted on the *£f £^1^" 
following grounds : — - XI. of 1826. 

The plaintiff sued for possession of lands which had been settled 
with the defendants, as a new formation of their estate on the 
Tirhoot side of the Ounduck, which had since been separated by 
a change in the channel of the river, so as to bring the land on 
the Sarun side of the stream, whence they had been originally 
carried away. The defendant pleaded that he was entitled to re- 
tain possession under Clause 2, Section IV. Regulation XL of 1825, 
the land claimed having been separated by a sudden irruption of 
the stream of the river without destroying its identity, or prevent- 
ingits recognition as part of their estate. 

The lower courts decided in favor of plaintiff, ruling that the 
land under Section IL Regulation XL of 1825 must now be con- 
sidered as forming part of the plaintiff's estate, the River Ounduck 
having always formed the boundaries between the two districts, 
and the estates of the two proprietors. 
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The special appeal is made by the defendant, on the ground 
that Clause 2, Section IV. Regulation XI. of 1825 gives them the 
right to retain the land, while capable of identity as part of the 
estate* 

An authenticated copy of the judge's English decision has been 
submitted for our perusal, in this the judge remarks as follows : — 

" The defendants contend that the land having been cut off 
bodily, after their formation and settlement with them, and their 
identity being preserved, the abandoned channel being still visible, 
they are entitled to retain them under Clause 2, Section IV* 
Regulation XL of 1825. That the lands have been thus disjoined 
may be taken for granted, but even in this case, I think the plaintiffs' 
claim good under Section II. of the above quoted Regulation, for 
the lands belonging to the mouza claimed are of new formation, and 
no regular decree has passed against the plaintiffs in favor of the 
defendants." 

From this it would appear that the judge has been guided by 
some " clear and definite usage," current in the particular locality 
of these estates, but he has not stated from what data he has drawn 
the conclusion, that the Gunduck River is invariably considered 
the boundary line between the estates situated on its banks ; he 
merely observes that taking the fact of the land's identity as grant- 
ed, the plaintiffs' claim is good under Section II. of the above 
Regulation, €t for the lands belonging to the mouza claimed, are 
of new formation, and no regular decree has been passed against 
the plaintiffs in favor of the defendants." 

This reasoning is not quite intelligible. We, therefore, admit 
the special appeal, and remand the case to the judge, who will 
ascertain and state, if he considers it clearly established, that the 
land has been (as stated) separated from defendants' estate with- 
out destroying its identity, and if so, under what circumstances 
of local usage or custom the plaintiffs are entitled to take posses- 
sion of the lands, as a part of their estate in the Sarun district 
Whatever proofs or precedents may be brought forward to esta- 
blish this local usage, must be distinctly set forth and placed on 
record, for the purpose of reference should an appeal be preferred 
to the Superior Court. 
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Toe 2 1st March 1854. 
Present : 
ABER. DICK, Esq., Judge. 
B. J. COLV1N, Esq., Officiating Judge. 
Petition No. 1108 op 1853. 



In the matter of the petition of Maharaja Puddolabh Deo, filed Remand as 
in this Court, on the 24th December 1853, praying for the admis- jl^ate l ?™ t 
sion of a special appeal from the decision of Mr. M. S. Gilmore, having miscon- 
judge of Cuttack, under date the 27th September 1853, amending ^^Jf^-t" 
that of Taraknath Bhuttacharjea, principal sadder ameenofthat "** W1 ' 
district, under date the 23rd February 1852, in the case of Maha- 
rajah Puddolabh Deo, petitioner, plaintiff, versus Sheokishen Baner- 
jea and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds: — 

Mr. B. J. Co&viN. — The plaintiff Sued for 82 beegahs, 14 goonths, 
1 biswas of land, and got a decree for the whole in the court of 
first instance, but in appeal, the judge disallowed 3 beegahs, 
12 goonths, 1 biswas of the quantity claimed, on the ground of its 
haying been stated in a roobukaree of the deputy collector, dated 
26th April 1841, that he (plaintiff) had been out of possession for 
20 years before that time, and that the suit had not been instituted 
till. 1851 ; so that plaintiff had been out of possession for 30 years. 
The special appeal is upon the ground, that this is a misconstruc- 
tion of the roobukaree bringing the case under Clause 2, Section 
IV. Act XVL of 1853. 

On reference to the roobukaree in question, I find that the de- 
^ ity collector does not say that plaintiff had been out of possession 
lor 20 years, but that the land in dispute (a chur), had been in 
existence 20 years, during which plaintiff and defendant had both 
been in possession and quarrelling about it, he therefore by way of 
ending their disputes, assigned half to each, and it is to upset this 
disposal of the case that the plaintiff has sued claiming the whole. I 
think, therefore, that the judge should have decided the respective 
claims of the parties without reference to the rule of limitation, 
which he has deduced from the deputy collector's roobukaree, 
I, therefore, would remand the case to the judge. 

Mb. A. Dick. — There is evidently a misconstruction by the 
judge, of the roobukaree in question of the deputy collector. The 
deputy collector does not record, which of the defendants was in 
possession. He merely states, that the chur had been under culti- 
vation twenty years: and the plaintiff, in his plaint, has distinctly 
tod in detail declared, that he held possession until ousted in con- 
sequence of the roobukaree of the deputy collector being upheld by 
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the collector. I concur, therefore, in remanding the case, to be decid- 
ed by the judge without reference to the law of limitation, as 
adverted to by him. 



The 28th March 1854. 

Present : 

Sir R. BARLOW, Bart.,) 7 „ , 
H. T. RAIKES, Esq., }'"*"• 

Petition No. 621 of 1853. 



Remand as I* the matter of the petition of Rajkoomar Paurey, filed in this 
above the de- Court on the 32nd August 1853, praying for the admission of a . 
liter ap f pe«ate special appeal from the decision of Mr. G. D. Wilkins, officiating 
court being in- additional judge of zillah Backergunge, under date the 16th May 
Aa °xii. U of er 1853 > reversing that of Moulvee Kuleem Khan, principal sadder 
)843, ameen of that aistrict, under date 27th December 1848, in the case 

of Suduseeb Ghuckerbuttee, plaintiff, versus Rajkoomar Paurey, 
defendant 

. It is hereby certified, that the said application is granted on the 
following grounds :— 

See the officiating additional judge's decision at page 165, Zillah 
Decisions. 

We admit a special appeal upon the plea urged by the petitioner, 
setting forth the incompleteness of the decision of the lower court 

The principal sudder ameen discredited the plaintiff's evidence 
and dismissed his claim. The acting additional judge states, that 
the respondent (the petitioner) has not produced any evidence to 
prove his possession of the lands as band fide proprietor, from date 
of his pretended purchase in 1250, to the date of institution of this 
suit The principal sudder ameen on the other hand says, that the 
registered deed of sale is established by the subscribing witnesses, 
and we also find numerous documents, kubooleuts, summary de- 
crees, and roobukaree of the magistrate, &&, the value of which 
should have been separately tested, and the reasons for their reject 
tion distinctly set forth by the additional judge. 
. The provisions of Act XII of 1843, have not been carried out, nor 
has the argument for dismissal of the claim been sufficiently met 
and set aside. The case is, therefore, remanded to the acting addi- 
tional judge, who will re-try it and comply with the law. 
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The 23rd March 1854. 
Present : 
ABEK. DICK, Esq., -) 

Sir K. BAKLOW, Bart., V Judges. 
H. T. RAIKES, Esq., j 

Case No. 88 of 1854. 



Summary Ajrpeal from the orders of Mr. T. Sandys, Judge of Zillah 
Behar, dated 18th November 1853. 

KUNDURP HUZAREE and others, Petitioners, 

versus 

MOHUNT GOUR SUHAYE POOREE, Opposite Party. 

Vakeel of Petitioners — Syed Muruhmtit Hossein. 

This was an appeal from the order of the judge of Behar, dated 
18th November 1853, reversing that of the principal sudder ameen 
of 6th July preceding, and allowing Gour Suhaye Pooree to sue as a 
pauper, under Regulation XXVIII. of 1814. 

Mr. B. J. Colvin referred the case to the full bench with the 
following note: — 

" The petitioner has appealed on the ground that the applicant is 
a man of substance, sufficient to invalidate his claim to be permitted 
to sue as a pauper. I have doubts whether such an appeal can be 
heard. By Clause 1, Section VI. Regulation XXVHI. of 1814, 
the lower court is empowered to admit as paupers those whom it 
may consider proper. No appeal from orders to such effect is pro- 
vided for, and it has been held in the case of Chowdree Bhowanee 
Dyal Singh and others, dated 1 7th June 1852 ; that no appeal lies 
from the order of a judge admitting a party to sue in forma paupe- 
ris under Section I. Act IX. of 1839, though in furtherance of the 
intent of the Act, the Court receives appeals against the orders of 
judges, rejecting an application to sue in formd pauperis. Upon 
this principle, I think the present appeal should be rejected. There 
are no precedents on the point." 

Judgment. 

We are of opinion that as an appeal lay from the decision of the 
judge in cases of applications to sue as paupers, under Regulation 
XXVIII. of 1814, and such cases can be referred by judges to the 
principal sudder ameens under Section VIII. Act XXV. of 1837, 
a special appeal does lie from the decision of a judge under the 
expressed provisions above cited, of course, however, only on points 
on which special appeals can be preferred and admitted. The case 
is returned to the judge in the miscellaneous department for 
decision. 



A special ap- 
peal will lie 
from the de- 
cision of a 
judge iu a case 
of application 
to sue as a pau- 
per, ouly on 
those points on 
which a special 
appeal can be 
preferred. 
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The 23rd March 1854. 

PRE8ENT ; 

ABER. DICK, Esq., 

Sir R. BARLOW, Bart., V Judges. 

U. *l\ RAIKES, Esq., 

Case No. 118 op 1854. 



...;. 



Summary Appeal from the orders of Mr. H. F. James, Judge of 
East lhtrdtoan % dated 22nd November 1853. 

RAMKINKUR SIRCAR, Petitioner. 

Vakeel of Petitioner — Baboo Kishen Kiskore Ghose. 

An appeal This was an appeal from an order of the judge of East Burdwan, 

lies to the dated 22nd November 1853, affirming the order of the sudder 
frora e the°dBch ameen > dated 2 1st April preceding, dismissing the petitioner from 
sion of a ziliah the office of sherishtadar of his court. 
in£ g a ST Mli : B - J - Colvin referred the case to the full bench with the 

terial officer of following note : — 

thrower €€ Paragraph 2 of Circular Order, No. 37, dated 21st March 1848, 

ruled that appeals lie to the Sudder Dewanny Adawlut, from the 
orders of a ziliah judge, dismissing a ministerial officer, whether of 
his own or of any of the subordinate courts. This Circular has 
not been reprinted in the new edition of the Circulars, because, as 
I understand, the precedent of Nilmadhub Sircar referred to in it, 
has been omitted from the new edition of Summary Reports. Section 
XIL, Act XXV. of 1837, declares that all ministerial officers of 
the courts of moonsiffs, sudder ameens, and principal sudder ameens 
shall be nominated and appointed by those courts respectively, sub- 
' ject to the general control of the ziliah and city judges and Court of 
Sudder Dewanny Adawlnt, and although Circular Orders, Nos. 23 
and 178, dated respectively 5th September 1838 and 25th February 
1842 rule; that the general power of control contemplated by that 
law, includes the duty of preventing improper appointments, as 
well as unjust dismissals of ministerial officers of the native courts, 
and invests the judges with power to receive appeals from dismissed 
officers, and direct their restoration if deemed expedient, it is not 
provided that appeals shall lie to this Court from judge's orders con- 
firming such dismissals. I, therefore, doubt whether the present 
appeal can be heard." 

Judgment. 
Since the law subjects the nomination and appointment of the 
ministerial officers to the Sudder, as well as to the ziliah and 
city judges, we are of opinion that an appeal does lie from the 
decision of the judge. 
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The 24tu March 1854. 

PliE&ENT : 

ABER. DICK, Esq., ) 

Sib R. BARLOW, Bart., } Judges, 
H. T. RAIKES, Esq., ) 

B. J. COL V IN, Esq., Officiating Judge. 
Case No. 49 of 1854. 



Miscellaneous application Jor an Appeal to the Queen in Council, 
against a decree of tlie Sudder Dewanny Adawlut, dated 1th 
September 1853. 

JMUTHOORANATH SHAH and others, Appellants to 
the Queen in Council. 

Vakeel of the Petitioners — Baboo Kishen Kishore Ghose. 

Vakeel of the Opposite Party — Baboo Ramapersaud Roy. 

This case was referred to the full bench by Mr. B. J. Colvin, An appeal to 

With the following note:— the Queen in 

" The appellants were sued by Muhanund Roy in the zillah court no" 1 }^ 1 J^^ 

for rupees 1 3,544, who, on dismissal of his suit, appealed to this Court the value of the 

and got a decree against them for rupees 6,165. They now appeal p^L^n!^ 

to the Queen in Council against the decision awarding rupees appeal shall 

6,165 against them. I douln whether the appeal can be permitted, ^"iqooo™" 

the value of the matter in dispute in appeal being under 10,000 although tne 

rupees. See rules passed by Her Majesty in Council on 10th *^ un g U °"*fc r 

April 1838, paragraph 1." exceeded* ru-° r 

T pees 10,000. 

Judgment. r ' 

Mr. Aber. Dick, Sir R. Barlow and Mr. H. T. Eaikes. — 
We are of opinion that the words are so clear and distinct in the 
rules, passed by Her Majesty in Council on the 10th April 1838, 
viz.," unless the value of the matter in dispute in such appeal shall 
amount to the sum of ten thousand Company's Rupees at least," 
that no appeal can be permitted to the Queen in Council in this 
case. 

Mr. B. J. CoLVlN. — The application for appeal was accordingly 
rejected. 
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The 24th March 1854. 

Present : 

ABER. DICK, Esq., ) 

Sir R. BARLOW, Bart., \ Judges. 

H. T. RAIKES, Esq., j 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 50 op 1854. 



Miscellaneous application for an appeal to the Queen in Council, 
against a decree of the Sudder Dewanny Adawlut, dated 1th Sep- 
tember 1853. 

MUTHOORANATH SHAH, Appellant to the Queen in 

Council. 

Vakeel of Petitioners — Baboo Kishen Kishore Ghose. 

Vakeel of the Opposite Party — Baboo Ramapersaud Roy. 

This case was laid before the full bench by Mr. B. J. Colvin 
with the following note : — 

" The appellant was sued by Musst Mooktakessee Debea, for 
rupees 23,953, who obtained a decree against him for rupees 
9,101. On his appeal the decree of the lower court was affirmed. 
He now appeals to the Queen in Council. I doubt whether it can 
be allowed for the value of the matter in dispute in appeal is less 
than rupees 10,000. See rules passed by Her Majesty in Council, 
10th April 1838, paragraph 1." 

Mr. A. Dick, Sir R. Barlow, and Mr. H. T. Raik es. — See 
opinion in the case of Muthooranath Shah, disposed of this day. 

Mr. B. J. Colvin. — The application for appeal was accordingly 
rejected. 



Digits 



zed by GoOgle 



ERRATUM. 



The following note was accidentally omitted from case No. 77, dated 
23rd February 1854, Rajah Byjnathnarain, $*c, published at page 
109 of the Decisions for that month. 

Mr. H. T. Raikes. — On the first point " the nature of the deed," 
it is, in my opinion, nothing more than a letter signifying the 
writer's understanding and consent, that under a certain ikrarnama, 
to which he was a party, he wished to pay the balance, due there- 
on to the party addressed, in three instalments* The names of no 
witnesses are attached to it, nor is there any acceptance of the 
terms set forth by the writer, and he expressly states that the 
object of the writing is merely to give confidence to the receiver, 
that the writer will act up to his engagements. Such a document 
could only have been sent and received as a common letter; it is, 
therefore, in my opinion, exempt from stamp duty and, moreover, 
cannot be a legal ground of action, or treated as constituting in 
itself any contract between the parties, or as direct evidence of 
such. 
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TflE-3Ri> Aprtl 1854. 

Present: 

J. DUNBAR, Esq., \ , , 
H. T. RAIKES, Esq., ] Jud 9 €S - 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 285 op 1851. 

Regular Appeal from the decision of Moulree Mahomed Rafiq, Prin- 
cipal Sudder Ameen of Zillah Behar, dated 23rd April 1851. 

MUSST. LUTEEFUN and others, (Plaintiffs,) Appellants, 

versus 
MUSST. ZOOHOORUN, (Defendant,) Respondent. 

Vakeels of Appellants — Baboo Ramapersaud Roy and Baboo Sum- 
bhoonauth Pundit 9 (the latter absent). 

Vakeels of Respondent — Moonshee Ameer Alee and Mr. J. 6?. 

Waller. 

This was a claim to redeem mortgaged property with mesne profits. 8U |fby !?mort- 
Suit laid at rupees 11,139-12-6. The defendant pleaded limitation, gager, to reco- 
and also that the amount of the mortgage money had not been paid f^Jj*^ 68810 !!* 
off. The principal sudder ameen held, that the suit was not barred pagee who had 
by limitation, he directed a calculation of the produce of the pro- i*® 11 *™ p°*«m- 
perty to be made to the time of the mortgage and not to the date of than is years 
the suit, as prayed for in the plaint, because he remarks according »fter foreclo- 
to Section VIII., Regulation XVII. of 1806, after the foreclosure of S/Lia^ 
the mortgage (not denied by the plaintiffs) the mortgager, by reason of limitation, 
of the non-payment of the amount of mortgage within the limited 
period of one year, has no right to tjhe property. On the calcula- 
tion made as above, and attested by the vakeels of the parties, it 
appeared that the sum of rupees 222-6 was still due to the mort- 
gagee, he therefore dismissed the suit. 

The following issues are filed in appeal : — 

Issues on behalf of Appellants, 

Whether, in the present case, the manner in which the principal 
sudder ameen has calculated wasilat, and deducted the same as a set- 
off against the amount due to the mortgagee, is proper and just? or 
whether, according to the established rules of the Court, the mesne 
profit should with interest be calculated in the kutwah manner up to 
the date of the suit? 

Issues on behalf of Respondent : 

First — Whether the plaintiffs' claim is not barred by the law of 
limitation ? 
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Secondly. — Whether the claim brought by the plaintiffs, for 
redemption of the mortgaged property, is legal after the due obser- 
vance of the requirements of Regulation XVII. of 1806, and the 
passing of the year of grace ? If not, whether the plaintiffs' claim 
ought not to be dismissed by the Court ? 

Moonshee Ameer Alee on the issues in bar. — The claim was pre- 
ferred on the 18th May 1846, the property was pledged on the 30th 
August 1823, corresponding with 1230 Fuslee, the term was to 
1237 ; as the money was not paid, notice of foreclosure was given, 
and after the term of one year foreclosure was made on the 29th 
December 1832, corresponding with 1240 B S., after foreclosure 
there remained no right to the mortgage^ If the dates of fore- 
closure, and if the institution of the suit be taken, it will be found 
that the interest exceeds 14 years, and that the suit is barred. 
Again, according to Section VIIL, Regulation XVII. of 1806, no 
right in the property remains after fereclosure, the suit is therefore 
not brought within 12 years after all right in the plaintiff had 
lapsed under that law. The Circular Order of the 22nd July 1913 
confirms this view. 

Raboo Ramapersaud Roy. — In my opinion limitation does not 
apply ; under Clause 4, Section HI., Regulation IL of 1805, it is 
laid down that limitation does not apply to cases of mortgage* 
because the possession of the mortgagee is not that of absolute right 
J admit that the suit was brought after the lapse of 12 years, out 
the defendant sued in 1847 to get possession after foreclosure, show- 
ing thereby, (hat bis possession was not positive and absolute; that 
case is yet pending, tlie question of right has not, therefore, been 
determined. The plaintiffs' suit can surely then be heard, having 
been instituted one year or more before that of defendant 

Moonshee Ameer Alee, in reply. — Under the law Section VIII.,. 
Regulation XVII. of 1806, if after all the forms necessary in the 
notice of foreclosure have been gone through, the mortgager does 
not come forward within the year of grape, the mortgage is fore- 
closed, and the conditional sale becomes so conclusive, as to exclude 
all future right in the mortgager. Now foreclosure was made in 
1832, a suit for possession is necessary only in cases when the 
mortgager has remained in possession. It was quite unnecessary 
for the defendant to sue to establish his possession, but at the result 
of that case, be what it may, it can in no way help the plaintiff who 
must stand in his pwn right, and any right in hiip, I utterly deny, 

Mr. Waller, on tb$ same side. — The question is, what is fore- 
closure under $e law, Sections VIL and VIIL, Regulation XVJI. of 
1806, place it beyond -question, that the foreclosure is complete at the 
end of the year of grace, if the mortgager has not saved himself in 
the manner therein declared. The defendant in this case, that is, the 
mortgagee, is in possession, and therefore no spit to get possession 
was necessary. 
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Judgment. 
We are of opinion that the plaintiffs' suit is barred under the la* 
of limitation. As foreclosure was granted in 1 832 to the mortgagee, 
then in possession, and he has remained in that possession for 
npwards of 12 years, we do not think the title under the admitted 
foreclosure can now be questioned by the mortgager, on the plea 
that the mortgage had been satisfied. The order of the lower court 
is confirmed and the appeal dismissed with costs. 

The 3rd April 1854. 

Present : 

J. DUNBAR, Esq., \ T , 

H. T. RAIKES, Esq., J^^ges. 

B. J. COLVIN, Esq., Officiating Judge. 
Case No. 513 of 1852. 

Regular Appeal from the decision of Moulvee Moazzim Hbssein Khan, 
Principal Sudder Ameen of Zillah Bhagulpore, dated 6th Decem- 
ber 1851. 

MUSST. KALABUTTEE and others, (Plaintiffs,) 

Appellants, 

versus 

RAJA RAMKOONWUR and others, (Defendants,) 
Respondents. 

Vakeels of Appellants — Mr. J. G. Waller and Baboo Ramapersaud 

Roy. 

Vakeels of Raja Ramkoonwur — Moonshee Ameer Alee and Baboo 
Sumbhoonauth Pundit, (the latter being absent.) 

Suit laid at rupees 5,230, for the reversal of the orders of the in a suit to 
deputy collector and survey officers, regarding the boundaries ^ ye, ?S tbe f 
marked by them, of the lands in the plaintiffs' possession. the survey de- 

The plaintiffs sued for a declaration of their right in 523 beegas partmentre- 
of land alleged to be in their possession, whicfc have been marked §aries%nd "for 
off' and recorded by the survey officers, in the possession of the a declaration of 
defendant, Raja Ramkoonwur, proprietor of mouza Raepore in his ri^to^" 
putiiee tenure. land, it was 

The principal sudder ameen, on the ground that plaintiffs had not pfafnti^shouid 
proved possession of the lands since demarcation by the superin- prove his pos- 
tendent of survey, and on proof of defendants' possession at that SJ^Setemina- 
tiaie and subsequently, nonsuited the plaintiffs, remarking that the tion as to his 1 
tail brought by them was not for possession of the lands ih dispute j**|£ ^^ 
to the extent of their rights aftd that, consequently, he could not sion of the 
adjudicate on the merits. uSST"* 
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Baboo Ramaper&aud Roy on the part of the appellants pleaded. — 
That the principal sudder ameen has nonsuited the case, on the 
ground that the proofs failed and the witnesses cited were not to 
be relied on, these are former decrees, kubooleuts and the evidence 
of witnesses. The principal sudder ameen has not specified in what 
respect these proofs are deficient, and therefore we cannot specifically 
meet his objections; the pleader refers the Court to the record, 
alleging that there is sufficient proof; and the principal sudder 
ameen should therefore have tried the case on its merits. 

Moonshee Ameer Alee, on the part of the respondents, argues, — 
That as the plaintiffs sued on the ground of being in possession, and 
the court below had found by the evidence before it that no such 
possession existed, the Court were bound to throw out the case, the 
only wonder is that the Court did not at once dismiss the suit as 
plaintiffs had not been able to prove their case. 

Judgment. 

The plaintiff has brought this suit on the plea thjit he is in pos- 
session of the land, but his rightful title to the same having been 
called in question by the survey officers recording it in the pos- 
session of the defendants, he sues to have his title confirmed to 
him. 

The defendants meet the claim by alleging their own possession, 
and denying any right on the part of the plaintiff. 

There can be no doubt, in our opinion, that when plaintiffs' pos- 
session was thus denied and the defendants' possession and right 
distinctly averred, that the fact of possession became a material 
issue, the decision of which was necessary before determining any 
plea of right advanced by the plaintiff, for unless such possession 
existed in the plaintiff, a decree in confirmation of his right must 
remain inoperative unless followed by further litigation for the 
recovery of the lands. 

Regarding the fact of possession, we agree with the principal 
sudder ameen that the evidence and proofs and probabilities of the 
case preponderate in favor of the defendants. There is little doubt 
that the plaintiff has been for a long time attempting to get pos- 
session of the lands in dispute, and with this view set up his claim 
to possession before the survey officers, the decision was then 
against him, and the proceedings before those officers have been 
very properly considered by the court below, as well calculated to 
throw light on the question of possession at the time of the 
inquiries on the spot As we see no reason to differ from the lower 
court's finding on this point, and for the reasons above given, con- 
sider no decision as to plaintiffs' right to the land could pass after 
his failure to establish the possession alleged by him, we concur in 
the judgment passed by the lower court, and dismiss this appeal 
with costs. 
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The 4th April 1854. 

Present: 

J. DUNBAR, Esq., \ r . 
H. T. RAIKES, Esq., J Jua 9 e *- 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 466 of 1851. 



Regular Appeal from the decision of Moulvee Golaum Usghur, Prin- 
cipal Sudder Ameen of Zillah Shahabad, dated 30M July 1851. 

HAJREE BEGUM and others, (Plaintiffs,) Appellants, 

versus 

GOSSAIN KESOPOOREE, (Defendant,) Respondent. 

Vakeel of Appellants — Moonskee Abbas Alee Khan. 

Vakeels of Respondent — Moonshee Ameer Alee and Mr. J. G. 

IVaUer. 

Suit laid at Company's rupees 6,221 and 7 krants, on account Held that a 
of rent of mouza Satwa, from 1237 to 1253. ^£lt$* by 

This case has been already before this Court on the 3rd May heirs of a de- 
1850. The Court's decision will be found at pages 171, 172 and 173, ^^ t ^ oprie " 
of the volume of printed reports for that year. session, was**" 

The investigation and decision of the principal sudder ameen barred by limi- 
were held to be defective, and the case was remanded to be re-tried, iJringbeen 1 ** 
with reference to the defects pointed out by the Court aasipned to the 

We have the amended decision of the principal sudder ameen otheHirirs in 
now before us in appeal. possession, aud 

The suit is one for balance of malgoozaree, due from 1237 to ^a^g^enl 
1253 Fuslee, instituted by the heirs of Mirza Khyroolla Beg, having' bee* 
(exclusive of his widow, Kureemoonissa, who holds a 2 annas share,) S^aS ^th- 
against Khyshubpooree, on account of the village of Satwa, leased m 12 yean. , 
by the said Khyroolla Beg to the said Khyshubpooree. The lease 
was for eight years and thereafter, till the payment of the money 
advanced, at an annual jumma of Sicca rupees 701, on receipt of an 
advance of rupees 4,001. The potta is dated the 30th Jeyt 1234, it 
states that out of the fixed annual iumma (rupees 701,) the sum of 
rupees 480, should be annually deducted by the farmer on account 
of interest on the sum advanced, and the remaininig rupees 221, 
should be paid to the lessor. 

The defendant pleaded that after the death of Mirza Khyroolla 
Beg, his widow and Hossein Alee alias Mirza Jaun, his son, borrowed 
from him Sicca rupees 2,000, on an ikrarnama, dated 3rd Kartick 
1239; whereby they promised to pay the above sum together with 
the rupees 4,001 taken before, and stipulated that the remaining 
malgoozaree (rupees 221) of the village, should be taken by the 
farmer and carried to the liquidation of interest on the rupees 2000 
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subsequently borrowed, for the discharge of the balance of interest, 
amounting to rupees 20, they executed and gave him an assignment 
on the malgoozaree of mouza Bhowrah. 

The principal sudder ameen first gave judgment for the plaintiffs 
with exception of Hajree Begum. 

In the decision now under appeal, the principal sudder ameen 
holds that the suit is barred by limitation, and that the plaint is 
otherwise inadmissible, because one of the plaintiffs, Mirza Talib 
Alee, had become a sharer in the property by binding himself to 
supply the expenses of the suit; and because the plaintiffs generally 
not being in possession, were not entitled to sue for rent 

Issues were filed on behalf of both parties in appeal. The first 
issue for the appellant was, whether limitation does apply in this 
case, as ruled by the principal sudder ameen. 

Moonshee Abbas Alee JChan, for appellant — Limitation does not 
apply to the whole claim, only to a portion of it Time must be 
calculated from the date on which a claim can be preferred. Rent 
is an ever-recurring cause of action. In this case, rents for 17 
years are claimed, strike off the claim for five years, it remains 
good for the other 12, namely, from 1242 to 1253. See pre- 
cedent of 20th September 1844, volume VII. of sudder reports. 

Mr J. G. Waller, for respondent — The precedent quoted will not 
apply, because it was ruled in that case, that plaintiff could recover 
all within 12 years, of rent due accruing from year to year; but in 
this case, the rents were stopped altogether by a deed, the execution 
of which the plaintiffs admit, but the effect of which they now wish 
to dispute, consequently more than 12 years having elapsed, since 
the execution of the deed, which shut up the rents, the suit will 
not lie. The deed is dated 1239, and the plaint was filed in 1253. 

Moonshee Abbas Alee Khan, in reply. — The first deed is dated 
1234, the second 1239, the latter we repudiate, and even if such a 
deed were executed, it can be of no effect against those of the heirs 
of Khyroolla Beg, who were not consenting parties to it Hossein 
Alee, himself who is said to have executed the deed, was one of the 
plaintiffs in a case brought to recover possession of the mortgaged 
property, which was dismissed in 1846. In my opinion, the prece- 
dent already quoted by me is quite applicable to this case* The 
plaintiffs can always claim rent, as heirs of Khyroolla Beg. 

Judgment. 

It appears to us, that limitation applies in this case, as regards 
the whole claim. Had the rents, payable under the first deed, 
continued to be due, the claim would have been for a period of 12 
years, preceding the institution of the suit, but as these rents were 
assigned to the defendant, under the second deed, (and have been 
received by him for 15 years,) it was incumbent on the plaintiffs to 
come into court within 12 years, from the date of that deed. Their 



Digits 



zed by G00gle 



( 143 ) 

repudiation of the deed cannot now be received, as the non-receipt 
of the rents assigned to defendant, under the deed of later date, 
must have fully apprised them of an appropriation of the rents, 
other than that provided for by the first deed, and adverse to their 
own alleged rights ; that was their cause of action, and they should 
have acted upon it within the period prescribed bv law. 

We confirm the order of the lower court, ana reject the appeal 
with costs. 



The 4th April 1854. 

Pbesent : 

J. DUNBAR, Esq., \ Judaes 
H. T. RAIKES, Esq., ) j udge8 ' 
B. J. COLV1N, Esq., Officiating Judge. 

Case No. 521 op 1852. 

Regular Appeal from the decision of Moulvee Moazzum Hossein 
Khan, Principal Sudder Ameen of ZUlah Bhagulpore, dated ZOth 
June 1853. 

DEGUMBER PANDA, (one ov the Defendants,) 
Appellant, 

versus 

RAJA LEELANUND SINGH BAHADOOR and another, 
(Plaintiffs,) Respondents, 

Vakeels of Appellant — Mr. J. G. Waller and Baboo Ramapersaud 

Roy. 

Vakeels of Respondents — Moonshee Ameer Alee and Baboo Kishen 

Kishore Ghose. 

The plaintiff sued for the possession and mesne profits of 60 ^hJJSJ? 4 * !!! 
beegas of land, valueing his suit at Company's rupees 6,897-5. Fo/and in the 

His statement was, that the defendants had a lakhiraj holding, lower court, 
which on proceedings having been instituted for its resumption, was creefor certain 
released as not being in excess of 100 beegas. lands in his 

Plaintiff was an auction-purchaser of the mehai within which the wSedeiitHte 
land was, and 6nding the defendant in possession' of 60 beegas {° exc «» °f |°o 
in excess of 100 beegas released as above, instituted this suit for tht^efendants 

iU recovery, bad rescued 

The principal sudder ameen decided in his favor, upon the grounds Son^yO©?" 
that defendants had, by their own showing in the resumption suits, vemment as 
not more than 100 beegas in their possession at that time. The \^£££?* 
land ascertained to be in defendant's possession was beegas 171, Case remanded 
13 cottahs, 9 dhoors and 15 dhoorkees, for difference of measurement, ^Sjj^Sm 1 ^ 
$e remainder 71 beegas, 12 cottahs, 9 dnoors and 2 dhoorkees of to possession. 
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land are measured with the long cord ; 57 beegas and 6 cottahs 
were awarded to the plaintiff. 

In appeal the following issues were taken : — 
Issues on behalf of Appellant 

First — Whether the present case, which is brought for possession 
and wasilat of the disputed property, without a mention of its being 
ever held within 12 years (from the date of the suit) either by the 
plaintiff or former proprietor, is not barred by the law of limitation ? 

Secondly. — The land sued for being part of the dewuttur lands, 
held by the defendants under a sunnud, dated 2nd Rubiulawol 1081 
Hijree, and all the lands amounting by measurement to more than 
100 beegas, the point to be investigated is, whether, according to 
provisions of the Sections of Regulation XIX. of 1793, the claim 
of the proprietor to that land is legal and proper? 

Thirdly. — As the disputed property has been held by the defen- 
dant from a long time, the point to be considered is, whether under 
this circumstance the plaintiffs' claim for possession and wasilat of 
the same is right and proper? 

Fourthly, — Whether with reference to the circumstances of the 
case the decision, passed by the principal sudder ameen, ought to be 
upheld ? 

Issues on behalf of Respondents: 

First — This case, which is for possession of a mal land included 
in an estate of which decennial settlement is made, being instituted 
within 12 years, from the date at which the zemindaree was sold by 
auction for arrears of revenue, the point to be investigated is, whe- 
ther the law of limitation does actually apply to this case as plead- 
ed by the appellant? 

Secondly. — The amount of lakhiraj land having been ascertain- 
ed in a case brought by Government under Regulation II. of 1819, 
the point to be considered is, whether now contrary to that the 
defendant's plea can be listened to by the civil court ? 

Judgment. 

It seems to us that the principal sudder ameen has disposed of 
this case without sufficient consideration. The plaint is distinct in 
alleging usurpation of the excess land, since the auction-purchase 
in January 1840, and the principal sudder ameen upon the admis- 
sion, in the resumption suit in August of that year, of the defendants 
that they had onlv 100 beegas, has, without further inquiry, award- 
ed the excess land to plaintiff. But it does not appear from peru- 
sal of the roobukaree in the resumption court, that there was any 
inquiry into the quantity of the land then actually in possession of 
the defendants. They have in their answer asserted possession of * 
the whole quantity, for many years previous to th°e decennial set- 
tlement, and have filed proofs in support of it It was, therefore, 
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the duty of the principal sadder ameen to have ascertained the 
length of their possession, and to have applied the law of limitation 
or not, according as the state of the case required. In fact it is 
only in the event of the defendants being able to prove their state- 
ment, that question of limitation can arise. 

We, therefore, remand the case for re-investigation and for deci- 
sion, with reference to the above remarks. 



The 5th April 1854. 
Present : 
J. DUNBAR, Esq., > T ' 
H. T. RAIKES, Esq., J J| "^ 
B. J. COLVIN, Esq., Officiating Judge. 

Case No. 96 op 1852. 



Regular Appeal from the decision of Roy Hurrochunder Ghose, 
Principal Sudder Ameen of 2±-Pergunnahs, dated 19//i September 
1851. 

Mr. D. JONES and others, (Defendants,) Appellants, 

versus , 

UMBEEKA CHURN BISWAS and others, (Plaintiffs,) 

Respondents. 

Vakeel of Appellants — Baboo Ramapersaud Roy. 

Vakeel of Respondents — Baboo Kishen Kishore Ghose. 

Suit for the possession of 4 beegahs and 10 cottahs of land, and Aleasepur- 
the buildings and tank appertaining thereto with wasilat ; laid at porting- to be " 
rupees 17,816-0-8. ™* a ] ^ 8 ° T ci . 

The following abstract of the case is contained in the decision of asmourosee 
the principal sudder ameen : , £"ie2 , Jd n,10t 

" Plaintiffs state that 17 beegahs and 14 cottahs of lahhiraj haJiD^been* 
ryotee lands with bazar, tank and building, situate in mouza panted by him 
Chundpore, pergunnah Khasp&re, were formerly in possession of j£ aJenHoTa 7 
Mr. Wilford as his purchased property ; that eventually Bebee git? party. 
Khanum Jaun received the said lands with bazar, &c, in conformity lo^^t up f 
to the will of Mr. Wilford and afterwards sold them to their (the held, 
plaintiffs') ancestor, Chnndeechurn Biswas and others ; that at the 
time, when the said Chundeechurn Biswas and others were about 
to take possession of the said lands, &c, Bebee Khanum Jaun's 
gomashta, Issurchunder Mookerjee, dispossessed them, alleging 
himself to be. the mourosee ijaradar of the same; that on this, 
their (plaintiffs') ancestor brought an action, which was finally 
decreed by the Sudder Court, the objections of Issurchunder 
Mookerjee having been rejected ; that after they (the plaintiffs) got 
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possession of the said land, &c, on taking ont the execution of the 
decree, the defendants did, out of the same, dispossess them of the 
disputed 4 beegahs and 10 cotfahs of hind with building, bazar, &a, 
appertaining thereto, and that therefore they institute this suit for 
possession, &c" 

" The defendants, in their answer, plead amongst other things, that 
the disputed lands measure 3 beegahs; that they obtained a mourosee 
pottah (permanent lease) of a portion, and a temporary lease of the 
remaining portion thereof from the mourosee ijaradar, Issurchunder 
Mookerjee ; that they established a bazar and constructed a build- 
ing, &c, on the disputed lands ; that previously there was no build- 
ing on the lands in dispute ; that they purchased a portion of the 
lands, &c, (in dispute) from Bukkul Dass, son of the said Issur- 
chunder, and since the purchase are in possession thereof ; that if 
Issurchunder's right and interest in the said land, &c be ceased, 
still they (the defendants) are entitled to possession of the lands (in 
dispute) on paying rents." 

The principal sudder ameen decided in favor of plaintiffs prin- 
cipally upon the ground, that Issurchunder Mookerjee's claim 
having been set aside as above stated, no under-lease from him could 
avail the defendants. It was ruled also that the building and 
bazar, &c, situated on the disputed lands were included in the 
decree against Issurchunder Mookerjee. The defendants' alter- 
native claim to hold the land paying rent to plaintiff, was also over- 
ruled by the principal sudder ameen. 

The following issues were proposed in appeal : — 

Issues on behalf of Appellant 

First —Whether the kubala and pottah adduced by the appellant 
are not valid documents? 

Secondly. — Whether the plaintiffs are entitled to get possession 
and wasilat of the lands in dispute? 

Thirdly. — Whether the plaintiffs are not entitled to a decree for 
possession of the bazar and buildings? 

Fourthly. — Whether with reference to the evidence on the record, 
the decision passed by the principal sudder ameen is right and just? 

Issue on behalf of Respondent 

Supposing the pottah and kubala adduced by the defendant, are 
valid deeds, even in that case, it is to be considered, whether with 
reference to the peculiar circumstances of the case, the plaintiffs 
are not entitled to a decree. 

Judgment. 
The first ground taken up in appeal is, that although the pottahs 
to appellant purported to be granted by Issurchunder as mouro- 
see ijaradar, they were actually granted by him as agent of Bebee 
Khanum Jaun. This plea cannot be allowed in the face of the docu- 
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merits, which profess to be from him as mourosee ijaradar. The 
appellant's pleader then argued his right to be allowed to retain 
possession of the land, on payment of rent ; but the Court are unani- 
mously of opinion that this claim cannot be allowed, as the land 
was taken in lease from a party who could not legally convey it, 
and the house and bazar were on it before the lease was taken. More- 
over, one of the pottahs was granted when the former case was 
pending in the civil court 

We, therefore, dismiss the appeal with costs, and affirm the deci- 
sion of the lower court 



The 10th April 1854. 
• Present : 

J. DUNBAR, Esq., 1 J , 
H. T. RAIKES, Esq., ) Jua 9**- 
B. J. COLVIN, Esq., Officiating Judge. 
Case No. 522 op 1852. 

Regular Appeal from the decision of Moulvee flfoazzum Hossein 
Khan, Principal Sudder Ameen of Zillah Bhaugulpore, dated Sth 
July 1852. 

RAJA.BYJNAUTHNARAIN SINGH, (Plaintiff,) Appel- 
lant, 

versus 

RAJA TEKNARAIN SINGH and others, (Defendants,) 

Respondents. 

Vakeels of Appellant — Baboo Ramapersaud Roy and Mr. J. G. 

Waller.. 

Vakeels of Respondents — Moonshee Ameer Alee and Baboo Kishen 
Kishore Ghose (absent J. 

Suit laid at rupees 24,082-8, principal and interest 

The plaint sets forth that the defendant, Raja Teknarain Singh, ^ie?/^** 
during the minority of the plaintiff and his brother, got a lease of miaappropnat- 
their estate from their mother, Rooknee Cowaree, who was insane fondL^i?* 
at the time, the lease to take effect from 1 244 Fuslee. On the missed, the 
strength of this lease the defendant took possession of the zeminda- ^^"the* 
ree and collected the rents, and in collusion with the other defen- claim was 
dants, who had charge of a certain godown, the defendant between f^"^ ™^ 
Jeyt and Bhadoon 1245 F., appropriated to his own use a quantity ferred several 
of grain in store amounting to 10,988 maunds and 12 seers. The Jn^J^misa 6 
lease was cancelled in 1246 F., and the estate remained under the pro P riationf ap " 
care of the Court of Wards till 1252 F., when the plaintiff came "" el^o^S 
of age. Having in vain called upon the defendants to make res- show that the 
titation, he now sues them for the value of the grain. spoliation had 
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been complain- The principal defendant, Raja Teknarain Singh, meets the alle- 

time. at e gations of the plaintiff with a positive denial, and says that the suit 

has been fraudulently got up, because he (the defendant) had sued 

the plaintiff for money advanced, on account of revenue on his 

(plaintiff's) behalf. 

The other defendants support the plaintiffs statement, and say 
that they acted under compulsion. 

The principal sudder ameen dismissed the suit He remarked 
that, if such a grievous wrong had really been done, it is very im- 
probable that it should not have been brought to the notice of the 
authorities at the time. The plea of minority and the insanity of 
plaintiff's mother he declined to receive, as he found that other 
actions had been instituted against the defendant, yet no mention 
had ever been made of the injury now alleged, oo far from this 
indeed that in reply to a call from the collector, the guardian sent in 
a report regarding land and crops for the years 1245 and 1246. 
Fuslee, in which not a word is said of the misappropriation or con- 
sumption of grain by the defendant 

The following issues are filed in appeal : — 

Issues on behalf of the Appellant 

First — Whether the plaintiff's claim for value of the corn (con- 
sumed and appropriated) is not established to the satisfaction of the 
court ? 

Secondly. — Whether with reference to the evidence on the record, 
the decision passed by the principal sudder ameen is right and just ? 

Mr. Waller for appellant — This case rests simply on the evi- 
dence. I wish the court to read that of some of the witnesses. 

Mihtoolal Mohurir — Is servant of the plaintiff. In the village 
of Soobursha, grain to the amount of upwards of 10,000 maunds 
was stored. On the 1st Jeyt 1245 Fuslee, the defendant, Raja 
Teknarain Singh, came to plaintiff's house and remained there, and 
after that caused the grain to be distributed to his people and fed 
his horses and elephants with it up to the following Bhadoon. He 
had with him 500 men, he came to take a lease of the property, he 
did take it, I forget from whom. Rooknee Cowaree was then in- 
sane, some portion of the grain also was sold under the pretence of 
realizing money to pay the revenue ; Kunya Singh and Oodrun Singh 
had charge of the grain, the Raja dismissed them and put in his own 
men, when the plaintiff came of ape, he demanded the value from 
the defendant, Raja Teknarain Singh, who promised to give it 
I recognize the account now before the court, it was written by me 
and bears my signature. I wrote the account in 1252, according 
to orders of plaintiff. I cannot say why the Raja remained so 
long at the plaintiff's house after getting his lease. Jama servant 
of plaintiff from 1243 F., the Raja set aside many of the old ser- 
vants of the plaintiff, the Raja had five elephants and six horses with 
him, when all this misappropriation was going on I told the plaintiff I 
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he said, " what can I do now" and Oorjun Singh, iemadar, gave 
notice to the collector. No notice was given at the tnanna, Anund- 
lal Bose was appointed guardian to the minors and the property 
put under the Court of Wards. I forget from what villages all the 
grain came. 

Gunga Bisjien Mahajun. — I and others bought 5,350 maunds of 
grain of various kinds for rupees 5,600 from Raja Teknarain, in the 
month of Sawun 1245, it was measured out from the godown at 
Soobursha. I and the other three purchasers paid the money to 
the Raja in presence of Bhuttun Singh, Soonee Singh, Ramdeen 
Khowas, Shewuk Fotedar, Atma Fotedar and others. Shewuk 
and Atmah weighed out the grain, it took three days to weigh 
it. I do not recollect the particular quantity of each article, 1,500 
maunds of rice, value rupees 2,000 fell to my share, I paid this 
sum before the grain was weighed, no receipt was given, it is not 
necessary or customary, some of the plaintiff's people were 
there. 

Goolabee Sahoo Mahajun. — I joined the last witness in the pur- 
chase. I forget "particulars, we all paid before weighment, no re- 
ceipts were given. 

Gunjoo Singh Fotedar. — Lwas one of the purchasers, no receipts 
were given. 

Soonee Singh Zemindar. — The defendant, Raja Teknarain Singh, 
sold the grain as stated by the preceding witnesses in my presence; 
all the grain was sold in one day. 

Bhuttun Singh. — I saw the the purchase and sale of the grain, the 
Raja counted the money and carried it off. 

Oorjun Singh. — Copy of a deposition made by the witness before 
the collector, on the 20th June 1839. After a number of questions 
and answers not bearing upon the matter before the court, the wit- 
ness states that Raja Teknarain Singh came to mouza Soobursha 
and remained there with a 1,000 men, on this account there had 
been a great expenditure. 

Read copy of a kyfeut of Koondoo Singh, Bhyro Singh and 
Mihtoolal, servants of plaintiff, (sent to the magistrate) being an 
order, dated 4th June 1838. Sets forth that a number of men on 
behalf of Raja Teknarain Singh had come to Soobursha on the 
22nd Jeyt 1245, and committed much violence. 

Lalkishen Dass. — This witness swears generally to the statement 
of the plaintiff. 

Baboo Ramapersaud Roy at this stage of the proceedings 
moved the Court to have the defendant, Raja Teknarain Singh, ex- 
amined on his behalf as a witness under the provisions of Act XIX. 
of 1853. The Court declined to accede to this request as under 
Section VIIL, the application should have been made previous to 
the final hearing of the case. 
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Judgment. 

The Court do not think it necessary to call upon the pleader of 
the respondent to enter into any defence. The case for the plain- 
tiff rests upon such generally unsatisfactory grounds, that it appears 
to us, the principal sudder ameen could not do otherwise than 
dismiss the claim. It is true, that several witnesses have deposed 
to the appropriation and sale of grain by the defendant, but there 
are several considerations, which throw suspicion on their evi- 
dence ; — first, the parties who are said to have made the purchases, 
hold no receipts for the money which they respectively paid; secondly, 
the account filed in Court, showing the amount of grain in store 
and the quantity misappropriated, is admitted to have been drawn 
up at the dictation of the plaintiff, seven years after the alleged 
misappropriation of the grain ; thirdly, no notice whatever was 
given at the time to the police or magisterial authorities of such a 
wanton spoliation ; and fourthly, no claim of the nature now pre- 
ferred was put forward by the guardian or any of the friends of the 
plaintiff to the collector, during the plaintiff's minority. It may be 
added that Oorjun Singh jemadar, when complaining to the collector 
in 1838 of the acts of the defendants, made no mention whatever of 
the particular misappropriation now 'alleged. For these reasons 
and on the grounds set forth at length in the decision of the 
principal sudder ameen, we reject the claim, and dismiss the 
appeal with costs. 
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The 13th April 1854. 
Present : 

J. DUNBAR, Esq., 1 T • 
H. T. UAIKES, Esq., ] Jua 9^ 
B. J. COLVIN, Esq., Officiating Judge. 
Case No. 139 of 1853. 



Special Appeal from the decision of Mr. R. J Loughnan, Judge of 
Patna, dated 22nd July 1852, affirming a decree of Roy Shunker 
LaU Bahadoor, Principal Sudder Ameen of that district , dated 
\6th June 1851. 

OOMADHUR BHUTT and others, (Defendants,) 
Appellants, 

versus 

SHEIKH AHMEDOOLLAH, (Plaintiff,) Respondent. 

Vakeel of Appellants — Mr. J. O. Waller. 

Vakeel of Respondent — Moonshee Ameer Alee. 

This case was admitted to special appeal on the 4th April 1853, a retfJar 
tinder the following certificate, recorded by Sir R. Barlow and Mr. * uit .™ 1 n «*lto 

J n i . ° * J for interest, 

.R.Colvin:— which has not 

" The judge's decision is reported at page 83 of the Zillah Deci- been awarded 
•ions, 22 J ndJaly 1852. ™ &&S£? 

"The application is founded, — first, upon Section V., Regulation -the purchase 
VIL of 1825, on the plea that interest not awarded in the summary StUn^'aride a 
order, cannot be ground of a regular suit; and secondly, if a regular »aie under Sec- 
suit will lie, whether the relative position of the parties in this {afoJvn? of" 
case gives an equitable claim to the plaintiff to recover interest 1825. 
on the amount of his purchase money, inasmuch as there is no 
contract or obligation between 'the decreedar and purchaser, who 
must be held to have purchased at his own risk, of which cancelment 
of the purchase and loss of interest, formed a part. 

" We admit the petition to try the above points. We observe that 
the judge has omitted to give any abstract of the case in his judg- 
ment Without a brief statement of the main features of the case, 
the mere record of issues in the appellate court is insufficient This 
should be brought to the notice of the judge." 

Judgment. 

Messrs. H. T. Raikes and B. J. Colvin. — The first point in 
the certificate is that interest not awarded in the summary order, 
passed under Section V., Regulation VIL of 1825, cannot be ground 
of a regular suit 

Section V. vests the judges with authority to set aside public sales 
of lands, made in satisfaction of decrees of court after a summary 
inquiry into alleged irregularity in conducting them, and further 
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enacts that " in such cases the court directing the sale to be set 
aside, shall further be competent to direct a return of the purchase 
money, with or without interest, as provided for in similar cases by 
the Clause IV., Section III. of this Regulation." 

The Clause referred to prescribes that when neither fraud nor 
collusion appears on the part of the purchaser, he shall be entitled 
to receive back his purchase money " with or without interest in 
such manner, as it may appear proper to direct in each instance.'' 

Under this wording, it seems to us that the point of whether 
interest shall be allowedor not, is left to the discretion of the judge, 
who, in each instance, will determine it, with reference to the cir- 
cumstances, which lead him to set aside the sale. It is clearly not 
imperative in him to award any, and as the law has not recognized 
any right in the purchase to demand it as a consequence of his 
receiving back his purchase money, we do not see how the exercise 
of the discretion vested in the judge to allow or withhold it can, 
in either event, be ground for a regular suit. 

We, therefore, reverse the decisions of the lower courts, and dis- 
miss the plaintiffs claim with costs. 

Mr. J. Dunbar. — Section V., Regulation VII. of 1825, declares 
the court, summarily setting aside a sale, to be competent to direct 
the return of the purchase money to the purchaser with or without 
interest, if. with reference to Clause IV., Section III. of the same law, 
there shall not appear to have been either fraud or collusion on his 
part. The awatd of interest is clearly made contingent on the cir- 
• cumstances of the case. Every man is entitled to interest upon his 
money, if it has be£n made use of by another party for his own benefit; 
but in cases of sale, it may frequently happen that there has been no 
such appropriation. The money for instance may have been held 
in deposit It is for the court therefore, setting aside the sale, on 
a consideration of all the circumstances, to direct the payment of 
interest, or not, as may appear proper. The return of the purchase ' 
money in the reversal of a sale, when no fraud or collusion is urged, 
is a matter of course requiring no deliberation. The granting or 
withholding of interest is the point to which the competency of the 
courts, as declared in the above provisions of the law more par- 
ticularly, relate. In a matter of such grave consequence to the 
parties, we cannot suppose, that because the court makes no men- 
tion of interest, as in this case, it therefore leaves it to be inferred 
that there were sufficient reasons for refusing it. The inference 
rather is, that in the absence of the purchaser, the question of 
interest did not come under consideration at all. Under these 
circumstances, I cannot consider the summary order of the court, 
reversing the sale, any bar to the plaintiff's action to recover 
interest from the decreeholder, who was in possession of the pur- 
chase money, amounting to more than r,upees 5,000 for a period 
exceeding one year. 
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The 13th Apbil 1854. 
Pbbbent : 
J. DUNBAR, Esq., 1 T . 
H. T. R AIRES, Esq., ] Jud 9<*- 
B. J. COLVIN, Esq., Officiating Judge. 
Case No, 155 op 1853. 

Special Appeal from the decision of Mr. D. L Money, Judge cf 
Moorshedabad, dated 28th June 1852, confirming a decree of 
Moulvee Syud Abdool Wahid, Principal Sudder Ameen of the 
above Zillah, dated 23rd May 1849. 

RAJIBLOCHUN ROT, (Plaintiff,) Appellant, 

versus 

KUMRI BEBEE and others, (Defendants,) Respondents, 

Vakeel of Appellant — Moulvee Murhamut Hossein. 

Vakeel of Respondent — Mr. J. G. Waller. 

This case was admitted to special appeal on the 12th April „ ,, 
1853, under the following* certificate recorded by Sir R. Barlow fees may be 
and Mr. J. R. Colvin : — Em* 18 * a i a 

9 "For the report'of this case see page 17 of Moorshedabad Deci- ueuofajwu 

sions, 28 th June. vate ferry. 

" The defendant took a farm of rents now claimed arising from 
collections made on a bridge, which plaintiff's predecessor, whose 
share he purchased had erected m his zeraindaree. The plaintiff 
sues on the kubooleut of his predecessor, defendant did not appear 
in the first instance, but in appeal the principal sudder ameen 
held that the rent claimed came under the head of abwab. 

" The judge upheld the decision. 

" Special appeal is applied for: — 

"First. — On the ground that such rents cannot be considered 
illegal exactions* 

Secondly. — That the defendant is not competent to raise the 
objection as he gave a kubooleut 

We admit the application to try the above points. * 

Judgment. 

Messes. H. T. Raises and B. J. Colvin, — It has been argu- 
ed in this case, that no toll over any bridge can be collected unless 
sanctioned by law. But we observe, that the bridge in the present 
case, was one substituted for a private ferry and that private fer- 
ries are recognised as legal by Section XIIL, Regulation VI. of 
1819. We, therefore, see no reason why a zemindar who, for 
public convenience and facility of transit, has built a bridge 
instead of maintaining a boat, should not receive the ferry fee, which 
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is legally leviable upon transit by water. There is nothing in the 
nature of the fee to make it illegal by Regulation XXVIL of 1793. 
The lower courts have not gone into the merits of the case, view- 
ing the tax as illegal. We, therefore, remand the case for investi- 
gation and decision on its merits. 

Mb. J. Dunbar* — A good bridge over a river or a nullah, 
affords no doubt a better mode of transit than a boat, but it does 
not therefore follow, that a zemindar or his lessee should, have a 
right to exact toll from travellers. In this case the right of way- 
down to the water's edge on either side is not denied, and previ- 
ous to the erection of the bridge, travellers had the option of 
wading through, if the water was shallow enough, or of swim- 
ming over, or of crossing in the ferry boat, by the payment of the 
ferry fee. That option is in a manner taken away by the bridge 
being placed between the termini of the roads. It is doubtful too, 
whether the zemindar could claim a fixed right in any thing 
between these termini. A river or a nullah a high-way open to 
all, over which no private individual could throw a bridge for his 
own pecuniary benefit However this may be, ppivate ferries are 
sanctioned by law, but we have no law authorising the erection of 
bridges and the levy of tolls thereupon.* Such tolls can only be 
levied with the direct sanction of Government The contract in 
this case, being unsupported by law, is, in my opinion, of no effect 
I would, therefore, adjudge the stipulation between the farmer and 
the zemindar to be null and void, and would dismiss the plaint 
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Tiie 13th April 1854. 
Present : 
J. DUNBAR, ^sq , \ T . 
H. T. RAIKES, Esq.,;- 7 *"^- 
B. J. COLVIN, Esq., Officiating Judge. 

Case No. 159 op 1853. 



Admitted 
lap 



Special Appeal from the decision of Roy Ramlochun Ghose, Princi- 
pal Sudder Ameen of Nuddea, dated 2\st August 1852, confirm- 
ing a decree of Baboo Gourqhunder Mujmoodar, Moonsiff of 
Handrail, dated §th April 1852. 

PRANKISHEN PAL CHOWDREE, (Defendant,) 
Appellant, 

versus 

RAMGOBIND alias KISHENGOBIND, (Plaintiff,) 
Respondent. 

Vakeel of Appellant— Mr. J. G. Waller. 

Vakeel of Respondent — Moulvee Syud Murhamut Hossein. 

This case was admitted to special appeal on the 12th April 1853, 
under the following certificate, recorded by Messrs. W. B. Jack- 



son and J. Dunbar : — d 18n T? ix"" 

" Mr. J. Dunbar. — The application is on the ground that the 1I54, the mui- 
suit, in which the petitioner was cast in both of the lower courts, was isfariousness 
multifarious and should therefore have been thrown out. The peti- technical anS 
tion of plaint shows distinctly, that it embraced a claim for possession, n <* «»ch a* to 
damages by way of wasilat, and arrears of rent. I admit the merit^ofthe 
special appeal to try whether a plaint including matters so distinct, <**>• 
and turning upon different issues, could be entertained." 

" Mr. W. B. Jackson. — I do not think the plaint multifarious, so 
as to render it necessary to nonsuit, the claims are not inconsistent, 
and they are connected together as being due in consequence of tho 
act of dispossession ; the damages arising from the dispossession and 
the rents collected, if any, are both claimed as arising out of tho 
dispossession, there may be doubt as to whether the claim should 
be awarded, but I see nothing inconsistent in the claim as laid." 

Moulvee Murhumut Hossein, for the respondent, brought to the 
notice of the Court, that this appeal cannot go on with reference to 
Act IX. of 1854. 

Judgment, 

The Court, after looking at the law, and having in view that the 
several claims preferred by the plaintiff are all connected with and 
arose out of the act of dispossession by the defendant, are of opinion 
that the plea of multifariousness, as urged in the application, is one 
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of a technical nature, not affecting the merits of the case between 
the parties, and cannot, therefore, be urged in special appeal The 
appeal is accordingly dismissed with cost 



The 13th April 1854. 

Present: 

J. DUNBAR, Esq., 

H. T. RAIKES, Esq., 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 187 of 1853. 



> Judges. 



A defendant 
appealing in 
the lower ap- 
pellate court 
and not mak- 
ing bis co-de- 
fendant a res- 
pondent, the 
decision of the 
judge making 
the co-defend- 
ant, though 
not before him, 
responsible for 
the amount in 
litigation, was 
reversed. 



Special Appeal from the decision of Mr. D. L Money, Judge of 
Moorshedabad, dated 30*A August 1852, reversing a decree of 
Moulvee Syud Abdool Wahid Khan, Principal Sudder Ameen of 
the above Zillah, dated 28th June 1849. 

Messrs. BARLOW, JENKINS and Co., (Plaintiffs,) 
Appellants, 

versus 

BISHESHWCTR ROY and others, (Defendants,) 
Respondents. 

Vakeel of Appellants — Mr. J. O. Waller. 

* Vakeel of Respondents — Baboo Kishen Kishore Ghose. 

This case was admitted to special appeal on the 19th April 1853, 
under the following certificate recorded by Messrs. W. B. Jackson 
and J. Dunbar : — 

" Roy Ram Shunker required a certain supply of indigo seed, he 
applied to Clarke and Sons, of Bogwan Golah, who got the seed 
from Barlow, Jenkins and Co., of Mirzapore, and delivered it to 
Roy Ram Shunker. Barlow, Jenkins now sue both Clarke and 
Ram Shunker for the price. 

" Ram Shunker pleads that he purchased not of plaintiff, but of 
Clarke, and has paid Clarke by set-off. . 

" Clarke pleads that he acted as agent •for both parties, and 
denies receiving payment. 

" The principal sudder ameen decreed against Ram Shunker, 
exonerating Clarke. 

" Ram Snunker appealed, but did not make Clarke a party. 

<( The judge declared Clarke liable, and exonerated Ram Shunker, 
but could not decree against Clarke, as he was not made a res- 
pondent. 

" Plaintiffs appeal specially saying :— 

First— That the judge should have dismissed Ram Shunker 's 
appeal, because he did not make Clarke a respondent 
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Secondly. — That under the circumstances as found, Ram Shunker 
is liable, and not Clarke, to the plaintiffs ; Clarke being only an 
intermediate agent or broker, and further, that the payment by set- 
off is no legal payment in the case. We admit the special appeal 
to try these two points." 

Judgment. 

The first point in the certificate is, that the judge should have 
dismissed Ram Shunker's appeal, because he did not make Clarke a 
respondent. 

On this point we find that the plaintiff sued Clarke and Roy 
Ram Shunker, as. agent and principal, for value of indigo seed, 
which it is admitted was procured through Clarke's agency and 
delivered to Ram Shunker. Kam Shunker pleads that payment was 
made by him to Clarke by allowing deductions of rent which Clarke 
owed him. The principal sudder ameen decreed for the value of 
the seed against Ram Shunker, exonerating Clarke from all liability. 
Ram Shunker appealed to the judge without making Clarke a 
respondent. The judge considering that Ram Shunker had no 
knowledge of the vendors of the indigo seed, that he received it 
from date's servants, and that as at the time there were unsettled 
accounts between them, payment for the seed had been made by 
deduction of rent due to the appellant, declared Clarke liable to the 
plaintiffs for any money due on account of the indigo seed, and 
reversed the principal sudder ameen's decree under which Ram 
Shunker was deemed responsible. 

As the defendant Clarke was never made respondent in the 
appeal, preferred by Ram Shunker against the plaintiffs only, the 
effect of the judge's order must be to leave the plaintiffs without an 
effective decree against any party, and with a mere dictum of the 
judge in their favor that Clarke is the party who should reimburse 
them for the value of the indigo seed, as it is clear that Ram 
Shunker admitted receipt of the indigo seed and sought to relieve 
himself from payment to the vendors in consequence of a transfer 
in some accounts in favor of their agent Clarke, whose liability he 
seeks to substitute for his own ; this was the main issue he pressed 
upon the court in appeal, and he was bound in our opinion to make 
Clarke a respondent, as his appeal could not proceed without him. 
Under these circumstances, we think the judge should have dis- 
missed Roy Ram Shunker's appeal, we therefore reverse the judge's 
decision with costs, and uphold the decree of the principal sudder 
ameen. 
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The 13th April 1854. 
Present : 

H. T. RAIKESjEsq.,}^* 
B. J. COLVIN, Esq., Officiating Judge. 
Case No. 205 op 1852. 



J. DUNBAR, Esq., 



ges. 



Regular Appeal from the decision of Moulvee Nujmul Huq, Prin- 
cipal Sudder Ameen of Beerbhoom, dated 30fA August 1851. 

GOPAL CHUNDER MOOKERJEE, heir op MOHUN CHUN- 
DER MOOKERJEE and others, (Dependants,) Appellants, 



versus 



In a suit 
in Jormd 
pauperis, to 
recover cer- 
tain land 
claimed as lak- 
hirau the prin- 
cipal sudder 
ameen, by a 
misconstruc- 
tion of the pro- 
ceedings or the 
resumption 
courts, gave a 
decree to the 
plaintiff, as the 
land had been 
declared mal 
in the resump- 
tion courts and 
the lahJUraj 
claim of the 
plaintiff re- 
jected, the de- 
cision was re- 
versed in ap- 
peal. 



RANEE ROOPCOOMAREE, (pauper, Plaintiff,) 
Respondent. 

Vakeel of Appellants — Mr. J. G. Waller. 

Vakeel of Respondent — Baboo Jugdanund Mooherjee. 

Suit to recover possession of 669 beegahs of lakiraj land brought 
in formd pauperis, and valued at rupees 61,520. 

The plaintiff alleges that her husband's ancestor received grants 
of 700 beegahs of rent-free land in mouzas Kuglugporah and Pooch- 
nah, under two sunnuds from the Raja of Burdwan, dated respectively 
in 1163 and 1167; that this land, with the exception of 31 
beegahs sold in execution of a decree to Roop Maghee, and excluded 
from her plaint, descended to her husband, and was held by him 
till dispossessed by the talookdar of the mouzas in 1245 ; that her 
husband died in 1247, before he could institute a suit to recover 
possession; she therefore, as his widow and guardian of her minor 
son, instituted this action for that purpose. 

The defendant replies that the lands now claimed were once a 
subject of dispute between plaintiffs predecessors and the talook- 
dar, and a decision was passed in favor of the latter, declaring the 
lands to be part of the mal lands of the talook in 1823, under Re- 
gulation VI. of 1813; that as the lands have continued in the 
talookdar's possession sinco that time, the present suit is barred by 
limitation ; that, moreover, suits were brought by the revenue autho- 
rities to resume the lands, through the instrumentality of plaintiff's 
predecessors, but dismissed on the ground that the lands were mal 
and not lakhiraj ; and the sale of the 31 beegahs to Roop Maghee, 
as lahldraj, was on that account disputed, and the sale cancelled. 

The principal sudder ameen, for the reasons set forth in his deci- 
sion, decreed to plaintiff possession of the land with wasilat 

The Court observe that the principal sudder ameen has entirely 
basad his decision in favor of the plaintiff, on the ground that the 
revenue authorities have already declared the land in dispute to be 
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lakhiraj, which bars all further interference of the civil courts on 
that point, and negatives defendant's plea that the lands are mal% 
whereas the defendant, who relies upon the resumption proceed- 
ings, to prove the lands are mal, denies they gave any color to plain- 
tiff's claim to hold them as lakhiraj. The Court, therefore, direct, 
that these fysallas be first read, as it appears to them that if the 
lands in dispute have been released as mal appertaining to the 
defendant's talook, the plaintiffs claim, as lakhirajdar, must fail, 
and there will be no necessity to take up and try the subsidiary 
issues raised by the defendant 

Judgment. 

The Court having heard and considered the resumption fysalas, 
together with the arguments of the pleaders on both sides in regard 
to them, are of opinion that their meaning had been most strangely 
misconstrued by the principal sudder ameen, whose decision is 
entirely opposed to the real tenor and result of those decisions. 

The first of these fysalas bears date the 21st of June 1837, and 
the suit it determines was instituted against the talookdar, who 
defended his possession of the land in question as mal proprietor, 
and supported his right under a decision passed in his favor in 1823, 
under Regulation VI. of 1813. A party from whom plaintiff now 
professes to derive her right, at the same time intervened as lakhiraj 
claimant, but without producing any documentary proof on his part, * 
and the claim of Government was then dismissed, the land being 
considered to belong to be mal land of the talook, and no lakhiraj 
land being found to give a color to the Government claim. 

In the second suit instituted afterwards and decided on the 17th 
September 1845, the Government claim was withdrawn, on the 
ground that the previous suit had failed, and although two chars 
are mentioned in the fysala as having been filed by the lakhiraj 
claimant, in support of his claim to hold rent-free, and the collector 
remarks that they bear signatures, and cannot, therefore, be treated 
as spurious, yet it is very evident they were allowed to have no 
effect on the decision then passed, nor was any opinion expressed 
by the presiding authority, at all adverse to the rights of the talook- 
dar, as mal proprietor of the land. 

Under these circumstances, we are quite at a loss to understand 
on what grounds the principal sudder ameen came to the conclusion, 
that the revenue authorities had, on those proceedings, declared 
these lands to be lakhiraj in the face of the fysala of the 2nd June 
1837, which is the . governing decision on this point, and which 
independent of a clear and distinct finding that the lands are mal, 
alleges that the lakhiraj claimant could produce no documents, and 
that there was apparently no lakhiraj land whatever on which to 
found a claim of resumption on the part of Government. 
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In opposition, therefore, to the very erroneous finding of the lower 
court on this point, we are of opinion that the resumption proceed- 
ings, so far from affording any reasonable belief in the justness and 
validity of plaintiffs claim, are conclusive against it and in favor of the 
defendant. With reference to the principal sadder ameen's remarks 
on the non-possession of the talookdar, subsequent to the decision 
under Regulation VL of 1813, in his favor, and the inferences 
deducible therefrom, we must observe that on this point also the 
principal sudder ameen appears to us to have misjudged the 
proceedings before him. 

The petitions presented under Regulation XV. of 1824, do not, as 
viewed by him, show that the talookdar was at the time striving 
for possession ; on the contrary he prays to be maintained in posses- 
sions complaining of the opposition kept up by his opponent These 
petitions indicate that the talookdar did hold possession, and the 
collection papers for 1242, 1243 and 1244, filed by him, as admitted 
by the principal sudder ameen, strongly support this fact, while at 
the same time the absence of any proceeding in the courts on the 
part of plaintiff's husband, upon or subsequent to his alleged dis- 
possession by the talookdar in 1245, either to maintain or to recover 
possession of the land, throws much suspicion on the present claim, 
and helps to confirm our opinion that the possession of the talook- 
dar has been long and uninterrupted up to the present time. 

We, therefore, reverse the lower court's decision, with costs of 
both courts on the plaintiff. 
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The 17th April 1854. 

Present : 

J. DUNBAR, Esq., "1 T *, 
H. T. RAIKES, Esq., J^P*- 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 6 of 1852. 



Regular Appeal from the decision of Mr. W. St Quintin, Additional 
Judge of Tirhoot, dated 4th September 1851. 

KUNNUKMUN WOOJAIN, (one of the Defendants,) 

Appellant, 

versus 

MUSST. LEELOO, (Plaintiff,) SHEOLALL CHOWDREE 

AND OTHERS, (DEFENDANTS) RESPONDENTS. 

Vakeel of Appellant — Baboo Kishen Kishors Q/wse. 

This is a suit instituted by the plaintiff for the possession of land, Th« plaintiff* 
valued at Company's rupees 190-2-10. right of action 

This case will be found most clearly reported at page 384 of the Kec™" 
Tirhoot Zillah Decisions for September 1851. cumstanceg of 

The appellant filed the following issues :— %%£» *° ta 

First — The plaintiff founds her claim on the deed of partition, 
executed by Bolakee Chowdree, and produces a copy of that 
document But supposing the above deed of partition is worthy of 
being admitted in evidence, still it is a matter for consideration, 
whether with reference to the stipulations or tenor of the said deed, 
the plaintiffs claim ought not to be dismissed, more especially when 
it is not proved that the plaintiff has paid the debts of Bolakee 
Chowdree? 

Secondly. — Whether the plaintiffs allegation of being dispossess- 
ed by the defendant (appellant} is satisfactorily proved ? 

Thirdly. — Whether, with reference to the evidence on the record 
and the circumstances of the case, the claim, brought by the plain- 
tiff, ought not to be dismissed ? 

Baboo Kishen Kishore Ghase, for the appellant — Acknowledges 
the truth of tukseemnama, but argues that plaintiff has not proved 
payment of her share of Bolakee? debts, and that she did not get 
possession of her share under the deed. Therefore although lie 
(appellant) may have taken possession of more than the shares of 
the judgment debtors, the plaintiff has not acquired any right to sue. 

. Judgment. 
It appears by the Raja's own plaint, in the suit brought by him 
on the kistbundee, that Bolakee's debts were satisfied by his heirs, 
and consequently, in our opinion, the tukseemnama, as remarked by 
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the judge, became valid and operative without further question, so 
that the right of possession accrued to the plaintiff. The claim now 
brought by her is, therefore, on a sufficient title, without going into 
the question of her previous possession. For these reasons we 
uphold the decision of the lower court, and dismiss the appeal. 



Case remand- 
ed, in order 
that the point 
of limitation 
may be deter- 
mined on evi- 
dence other 
than that fur- 
nished by the 
decisions, in 
oases under 
Begulatton 
XV. of 1824, 
which are 
sought to set 
aside, or the 
petitions on 
which those 
cases were 
founded. 



B. 



The 17th April 1854. 
Present : 

J. DUNBAR, Esq., 1 J . 
H. T. RA1KES, Esq., ] Jud 9^ 
J. COLVIN, Esq., Officiating Judge. 
Case No. 198 of 1852. 



Regular Appeal from the decision of Moulvie Mahomed Saem> 
Additional Principal Sudder Ameen ofZillah 24 Pergunnahs, dated 
16th March 1852. 

BISSONAUTH BISWAS and others, (Plaintiffs,) 

APPELLANT8, 

versus 

ANUNDOMAYfi DIBE A and others, (Defendants,) 

Respondents. 

Vakeel of Appellants— Mr. J. O. Waller. 

Vakeels of Respondents — Baboos Ramapersaud Roy 9 Kishen Kisliore 
Ghose and Bungseebuddun Mitter. 

Suit for possession of 109 beeghas of land with wasilat ; claim 
laid at rupees 8,939-14-14-1-2-8. 

The principal sudder ameen dismissed the suit on the ground 
of limitation. He observed that the plaintiffs' alleged dispossession, 
from the dates of two orders of the magistrate, under Regulation 
XV. of 1824, the one dated the 7th August 1838, the other the 
27th December 1839, whereas he held that the cause of action 
must be calculated, not from the dates of those orders, which only 
upheld possession, but from the dates of the filing of the petitions 
on which the cases, under Regulation XV. of 1824, were founded. - 

The following issues are filed in appeal : — 

Issues on behalf of Appellants. 

First. — The principal sudder ameen having dismissed the pre- 
sent case as barred by lapse of time, the point to be investigated 
is, whether the law of limitation does actually apply to this case ? 

Secondly. — As the principal sudder ameen, reckoning the date 
of the petition under Regulation XV. of 1824, to be the cause of 
the present action, has considered this case to have been instituted 
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after the lapse of 12 years, the point to be inTesllgated is, whether 
such calculation of time is not contrary to the court rules and 
equity ? 

Mr. Waller for appellant, — The principal sudder ameen simply 
takes a date on the record, instead of himself ascertaining the 
actual date of dispossession, and thereby fixing the date for the 
cause of action. 

The principal sudder ameen should not have taken the date, 
either of the petitions or of the decisions under Regulation XV. of 
1824, without satisfying himself more fully. The appellants deny 
dispossession previous to the date of the latter. The lower court 
had no right to assume that appellants were out of possession at 
the dates of the petitions, their assertion being that they were in 
possession till dispossessed by the orders of the magistrate. 

Baboo Ramapersaud Boy for respondent. — So far as I can see, 
I think the principal sudder ameen might have thrown the time 
further back even than he has done. The cases under Regula- 
tion XV. of 1824, arose out of maltreatment of the ryots, who 
complained to the magistrate. The principal sudder ameen finds 
that the record in those cases show, that the respondents had been 
long in possession previous to the decision of the magistrate. 

Baboo Kishen Kishore Ghose. — In this case both parties were 
called on for their proofs ; they were given in on both sides. After 
consideration of these,, the principal sudder ameen disposed of the 
case. If the Court have any doubt on the point of limitation, they 
can satisfy themselves from the papers on the records, without 
remanding the case. 

Judgment. 

The Court are of opinion that the case must go back to the prin- 
cipal sudder ameen, in order that the date of dispossession may be 
determined upon evidence bearing directly upon that point The 
plaintiffs assert they were dispossessd by the orders of the magis- 
trate, under Regulation XV. of 1824, and if they are right in this 
assertion their suit would be within time. The mere fact that the 
dates of the petition, on which the cases under Regulation XV. of 
1824 were founded, carry the time beyond 12 years, is insufficient. 
Those petitions were by ryots complaining of acts, which only 
incidentally raised the question of possession and on which the 
magistrate founded proceedings under Regulation XV. of 1824, 
with a view to bring the disputes between the actual proprietors 
to a close. There are no statements on the record of those cases, 
which can be considered as an admission on the part of the plain- 
tiffs that they were then out of possession. The case is remanded, 
therefore, with reference to the above remarks. 
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Thb 20th April 1854. 

Present : 

H. T. RAIKES, Esq., Judge. 

B. J. COLVIN, Esq., Officiating Judge. 

Petition No. 605 of 1853. 



a partv in * N *k e matter °f the petition of Ramchurn Mujoomdar, 61ed in 
posaenimais this Court on the 16th August 1853, praying for the admission of 
i ni t*th *° "ti! a 8 P ec * a * appeal from the decision of Nurohurree Siromonee, princi- 
tohieestote^i- P a * sndder ameen of zillah Mymensing, under date the 16th May 
thoogrhhw title 1853, reversing that of Mudoosoodun Gnose, moonsiff of Netrokonah, 
may e bT«Sw under date 13tn July 1852, in the case of Ramchurn Mujoomdar, 
subject of liti- plaintiff, terms Mr. K. B. Caves, agent of Messrs. Co well and Com- 

StaZ elae " P an 7* defendant 

It is hereby certified, that the said application is granted on the 
following grounds : — 

The plaintiff in this case, sued for arrears of rent in the moonsifTs 
court and got a decree in his favor. On appeal, the principal sud- 
der ameen dismissed the plaintiff's claim, on the ground that another 
party had sued for the property which plaintiff held in his posses- 
sion, and that the suit so brought was pending in appeal, conse- 
quently the principal sadder ameen remarks the plaintiff in this 
suit cannot sue the tenants for rent. 

As it appears that the party claiming the property has not yet 
ousted plaintiff from possession, he is entitled to collect the rents 
while in possession and enjoyment of the estate. We, therefore, 
admit the special appeal, preferred by plaintiff, and as the respon- 
dent is represented, we reverse the decision of the principal sadder 
ameen and remand the case, to be decided with reference to the 
above remarks. 
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The 24th April 1854. 
Present : 

J. DUNBAR, Esq., \ -. 
H. T. RAIKES, Esq-,/" 7 ^* 
B. J. COLVIN, Esq., Officiating Judge. 
Case No. 253 op 1852. 



Regular Appeal from the decision of Mahomed Kuleem Khan, Prinr 
cipal Sudder Ameen of Zillah Jbackergunge, dated 20th April 

1852. 

GOKOOL CHUNDER PAULIT and othbrs, (Plaintiffs,) 

Appellants, 

versus 

UMBEEKA CHOWDRA1N and others, (Defendants,) 
Respondents. 

Vakeels of Appellants— Mr, J. G. Waller and Baboo Ramapersaud 

Roy. 

Vakeel of Respondents — Baboo Kishen Kishore Ghose. 

Suit for the recovery of a bond-debt, valued at rupees 8,948. 

This suit is brought on a bond, executed by Mohindernarain Roy 
Chowdree on the first of Aghun 1245, for rupees 4,474 made pay* 
able in Bhadoon 1246. As the interest exceeds the principal, the 
suit is laid at rupees 8,948. 

The widow of Mohindernarain Roy answers the suit She 
denies the debt in toto, and alleges that the bond is fabricated, and 
the suit instituted against her in consequence of the plaintiff having 
been called upon to settle his accounts, (plaintiff was her husband's 
naib and made collection for him.) After her husband's decease, 
finding the plaintiff had embezzled large sums collected by him, she 
petitioned the collector to take her husband's estates under the Court 
of Wards for the benefit of the minor sons, and plaintiff, from enmity, 
has brought this action. 

The principal sudder ameen, for the following reasons, considered 
the bond fabricated, and dismissed the claim. He compared the 
bond of this suit, dated Aghun 1245, with a genuine bond executed 
by Mohindernarain in 1250, and observes that the ink and writing 
of the older bond are apparently quite fresh and the paper, on which 
it is written is comparatively old ; that the signatures on the two 
bonds are dissimilar; that in the present one appearing to have been 
written by the same person who wrote the bond itself; that the 
witnesses are all friends and servants of the plaintiff and live at a 
great distance from the residence of Mohindernarain, no credit can 
be attached to their statements. For these and similar reasons he 
dismissed the suit 



A plaintiff 
having allow* 
ed a case to 

Sroceed to its 
nal hearing-, 
without ad- 
verting to the 
fact of his hav- 
ing" further 
evidence to lay 
before the 
Court, the 
trial cannot be 
re-opened on 
that account. 

Owing to the 
suspicious cha- 
racter of the 
witnesses, the 
date of the 
bond and its 
non-registra- 
tion, the suit 
was dismissed 
in confirmation 
of the judg- 
ment of the 
lower court. 

The Court 
declined to 
comply with 
an application 
for the ex- 
aminaton of 
the defendant 
under Act 
XIX. of 1853, 
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she not being- The third issue was first proposed for argument, u <?., whether it 
anypereonid™ w *s consistent with law and equity, to dispose of this case on the 
knowledge of 20th April 1852, on the ground that the plaintiffs did not deposit 
the caa©. ^ iu j a j >ana f tj ie peon, and cause the subpoena to be issued to the 

witnesses, nominated in the second ismnuveesee, although the sub- 
poena had gone to the nazir's office only the day before, i e., on 
the 19th April. 

Baboo Ramapersaud Roy — Proceeded to argue on this issue. 
On the 10th February 1851, the plaint was filed, and the suit 
went on ex parte, in consequence of the non-appearance of the 
defendant A Section X. proceeding was recorded on the 16th of 
June of the same year. The answer of the defendant was filed on 
the 27th of September following. In consequence of that a second 
Section X. proceeding was drawn up on 5th of March 1852. As the 
defendant made several new statements, the plaintiff was obliged to 
file a second list of witnesses and subpoena was issued for their at- 
tendance, on the 14th April, which was received by the nazir on the 
19th April, and before the witnesses could be brought up the case 
was decided on the 20th of April. Vakeel argues that taking 
either the 14th or 19th as the date to start from, the principal sud- 
der ameen was bound not to decide the case for six weeks. The 
necessity for filing this second list of witnesses arose from no fault 
of the plaintiffs, but from the delay of the defendant in putting in 
bis answer. While the case was proceeding ex parte, there was no 
necessity for so much proof on the plaintiff's part to establish his 
own averments, when the defence, however, came to be met also, it 
was incumbent on the plaintiff to bring forward all the proof in his 
power to bear on his case. There was also no necessity for such a 
speedy trial, as the principal sudder ameen had already allowed the 
case to lie over eight months, thereby giving the defendant the oppor- 
tunity of filing his reply and the reason assigned by the principal 
sudder ameen is untenable. The vakeel here read to the Court an 
extract from the principal sudder ameen's decision, in which he 
states that on the day of hearing, it was reported by the nazir that 
the second list of witnesses, filed by the plaintiffs on the 14th, had 
reached his office on the 19th with subpoenas ; but they had not 
been issued in consequence of the plaintiffs not paying the peon's 
fees which he was now willing to deposit ; this report was ordered 
to be placed on the record. 

Baboo Kissen Kishore Ghose, on the other side. — On the 16th 
June 1851, plaintiff was directed to file his proofs. Plaintiff, in 
accordance therewith, on the 24th Jul v, filed the bond and a list 
of witnesses ; that plaintiff only brought up his witnesses, on the 
22nd March 1852, when their evidence was taken. A second list 
was filed on the 14th April. 

For reasons to be given in the decision, the Court decided this 
issue in favor of the respondent. The Court then took up the issues 
on the merits : — 
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First. — The plaintiffs founding their claim upon a bond, and the 
principal sudder ameen dismissing it for reasons set forth in his 
decision, the point to be investigated is, whether those reasons are 
good and sufficient for dismissing the claim of the plaintiff? 

Secondly. — Whether with reference to the papers on the record 
and the evidence adduced by plaintiffs, i e., the exhibit and depo- 
sitions of witnesses, they are entitled to a decree ? 

Baboo Rama-pet saud Roy, then continued. — He requested the 
Court to hear the depositions of three witnesses to the execution of 
the bond, and payment of the consideration. These depositions 
were accordingly read. The pleader, after urging on the Court the 
unreasonable view taken by the lower court of this evidence, stated 
that he had filed an application to have the defendant examined 
under Act XIX. of 1853. 

Judgment. 

On the first point mooted by the appellant's pleader, namely, 
whether this case should not be remanded, in consequence of the 
principal sudder ameen haying refused to postpone the case for the 
appearance of some of plaintiff's witnesses, we are of opinion that 
the lower court acted rightly for the following reasons. It is on the 
record that in consequence of the defendant's failing to appear, after 
service of notice, the case was first heard ex parte, and a proceeding 
under Section X., Regulation XXVI. of 1814, drawn up on the 
16th June 1851, pointing out the issues raised by the plaintiff and 
directing him to file his proofs. Subsequent to that the defendant 
answered, and a second proceeding under Section X. was recorded 
on the 5th of March 1852, laving down the issues on both sides, and 
warning plaintiff that he might, if he wished, file further proofs to 
meet the allegations of the aefendant. On the 20th of March the 
witnesses, cited by the plaintiff to prove the bond, were examined, 
and the case was brought to a final hearing on the 20th of April. 
The principal sudder ameen on that date records, that after the case 
was closed; and he was about to write his opinion, the nazir submitted 
a report to the effect that a list of new witnesses had been filed by 
the plaintiff on the 14th of the month, and subpoenas issued to the 
nazir on the 19th, and the plaintiff was now willing to deposit the 
peons' fees for their attendance. The principal sudder ameen very 
properly closed the case without waiting for the .witnesses. It is 
clear the plaintiff had ample time, between the date on which the 
last issues were struck (5th of March) and the final hearing of the 
case (20th of April), not only to file a new list of witnesses but for 
service of subpoenas upon them, had there been any honest intention 
on his part to refute the defence by their evidence ; but this seems 
very doubtful, as this new list was not filed until after his own wit- 
nesses to the bond had been examined, and defendant's exhibits and 
list of witnesses filed ; it appears indeed that plaintiff allowed the 
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case to proceed to the close without adverting to the fact of his 
having further evidence to lay before the Court, and a re-opening 
of the case at the stage to which it had been allowed to proceed 
with plaintiff's acquiescence, would have been very irregular. 

As regards the merits of this case, we observe, the principal sud- 
der ameen dismissed the claim holding the deed on which it is based 
to be spurious. 

Although we do not agree with the principal sudder ameen, that 
on comparing the signature on this and with others known to be 
genuine, there is such a palpable difference between them as, coupled 
with the appearance of the bond itself, leads to the detection of 
the forgery, yet we concur with him in bis appreciation of the evi- 
dence of the witnesses cited to prove its execution by Mohinder- 
narain Roy. Three witnesses, whose evidence has been heard by 
us, were examined by the lower court They are needy persons, 
connected in some way with the plaintiff, and describe themselves 
as having been at the cutcherry of Mohindernarain, when plaintiffs 
brought the money. By their own account they were accidently 
present at that time, and, without previous communication with 
either party, were called upon to witness the bond, pre-appointed 
proof thus selected, when it is evident respectable and trustworthy 
persons might have been procured, and should have been preferred, 
is not calculated to impress the Court in its favor, and standing alone 
as it does in this case, no court can be expected to credit it There 
are, moreover, some circumstances to be considered on the part of 
the defence. The bond is made due in Bhadoon 1246, and although 
the maker was alive till 10 years after that date, no claim was made 
upon it until this action was brought nearly 12 years after the due 
date. The deed is not registered, and after the lapse of so many 
years, during which there is no apparent recognition of its existence, 
a court of justice could recognize its execution only on unimpeachable 
evidence. Other circumstances showing the 9 present hostile position 
of the parties are adverted to by the defendant, but the Court have 
not thought it necessary to go into the proofs on her side, the 
plaintiff having, in our opinion, failed to show that ther eis any truth 
or reality in his claim. 

As to the application, filed in this Court, to have the defendant 
examined, we consider that the circumstances of the case sufficiently 
disclose that she, as the widow of her deceased hushand, could have 
no personal knowledge of a loan alleged to have been made to hint 
10 years previous to his decease, unless such personal knowledge 
was specially intimated in the pleadings, which is not the case here, 
the Court will not, therefore, act on the application* 

This appeal is dismissed with costs. 
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The 24th April 1854. 

Present : 

J. DUNBAR, Esq., 1 T , 
H. T. RAIKES, Esq., ) Jud 9 e *> 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 330 op 1852. 



Regular Appeal from the decision of Baboo Lokenath Bose, Prin~ 
cipal Sudder Ameen of Zillah Hooghly, dated 12th June 1852. 

JOYKISHEN MOOKERJEE and another, (Plaintiffs,) 

Appellants, 

versus 

HURISH CHUNDER MOOKERJEE and others* 
(Defendants,) Respondents. 

Vakeels of Appellants — Baboos Ramapersaud Roy and Kishen 
Kishore Ghose. 

Vakeel of Respondents, — Mr. J. G. Waller on the part of 
Prannath Chowdree. 

This suit was instituted on the 30th Sawun 1257, coresponding The decision 
with 12th August 1850, for the possession of five puttees of land as of the lower 

i^ i *• a^i - * » «/»•»« •■ . court, in 

named, at a valuation or Company s rupees 5,265-3-14. dismissal of 

The statement of the plaintiffs was that lots Kumeermora and J^P^^ 
Treepoorah, with the five puttees in question, were divided amongst by the law of 
the five sons of the former proprietor, Dwarkanath Baboo. The limitation, af- 
puttees had belonged to the former lot, but in consequence of it 
and lot Treepoorah having been the property of the same party, 
they had been transferred to the latter for convenience sake. The 
plaintiffs having become purchasers of 6 annas 8 gundahs of the 
former lot, now sue for their re-annexation to it. 

The principle of the division between the brothers was said to 
be, that they divided the property into five shares in proportion to 
the annual produce thereof, but that subsequently it passed into 
the possession of various purchasers, who, as alleged, cancelled that 
division at the end of the year 1243 and the beginning of 1244 
B. S., and each took possession of his 3 annas 4 gundahs share, 
both in the lots and the puttees. 

It is further to be noted that one of the five brothers was Mo- 
hindnr Baboo, against whose share in lot Kumeermora, Russick- 
chunder Newgee got a decree, in execution of which he attempted 
to obtain possession of the judgment debtor's share in the fivo 
puttees, but he was resisted by Luckheenarain Mookerjee, who had 
become possessor of lot Treepoorah, and who obtained the five put- 
tees as belonging to it. The matter was settled by Russickchun- 
der Newgee, who had got possession summarily, being turned out 

p 



Digits 



zed by G00gle 



( 170 ) 

by the order of the zillah judge, on 2nd Assin 1 245 B. S., correspond- 
ing with 17th September 1838, when it is alleged that Luckhee- 
narain Mookerjee not only ousted him, but also the plaintiffs from 
their share in the five puttees, which their sellers had been in 
possession of up to that date. 

The principal sudder ameen dismissed the suit under the law of 
limitation, because he considered that there was no proof of the 
plaintiffs' sellers having been in possession of their share in the 
five puttees, from the beginning of 1244 to 2nd Assin 1245, and 
that the proceedings, between Russickch under Newgee and Luc- 
kheenarain, could not bring them within time as being between 
parties entirely distinct and consequently, affording the plaintiff no 
ostensible ground for action. 

The issue taken up in appeal was, whether with reference to the 
circumstances of the case, the law of limitation actually did apply 
to the plaintiffs' claim. 

Judgment. 

The Court find that the allegation of the plaintiffs, that pur- 
chasers having succeeded to the whole property by the end of the 
year 1243 B. §., each purchaser took possession of his share in the 
five puttees in 1244 B. S., and retained it till 2nd Assin 1245 B. S., 
is negatived by their own plaint It shows that they bought one 3 
annas 4 gundahs share on the 30th Jeyt 1249, and another 3 annas 
4 gundahs share on the 12th Phagoon 1254. The seller of the 
former share is said (in the course of the argument) to have been 
Prosonocoomar Tagore, who had bought the share of one of the five 
sons, Judoonath Baboo, date not stated. The seller to the plaintiffs of 
the other share is said in the plaint to have been Ramchunder Chat- 
terjee, who had only bought from the heirs of another of the five 
sons Radhanath on the 32nd Assar 1250. Therefore the allegation 
that in consequence of the property having entirely passed out 
of the hands of the family in 1243, the new arrangement spoken 
of had been given effect to in 1244, is disproved, ana the sellers to 
the plaintiffs could not have been turned out of possession on 2nd 
Assin 1245, as affirmed. 

It has been argued that the principal sudder ameen did not 
examine the proofs offered by the plaintiffs of their seller's possession. 
These have now been looked at by the Court, and if they prove any 
thing, they prove that these sellers were in possession till 1249, 
whereas the story of the plaintiffs is that they were ousted in 1245. 

The pleader for the appellants being wholly unable to reconcile 
the above inconsistencies, it only remains for the Court ; for the 
foregoing reasons, to affirm the decision of the lower court, and to 
dismiss the appeal with costs. 
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The 24th April 1854. 

Present : 

J. DUNBAR, Esq., \ T , 
H. T. RAIKES, Esq., ] Jud 9**- 

B, J. COLVIN, Esq., Officiating Judge. 

Case No. 357 of 1851. 



Regular Appeal from the decision of Baboo Oopenderchunder 
Nyaruttun, Principal Sudder Ameen of Jessore, dated 29th 
May 1851. 

Messrs. FRITH, SANDES and others, (Dependants,) 
Appellants, 

versus 

MOONSHEE KHILAFUT HOSSEIN and others, 
(Plaintiffs,) Respondents. 

Vakeels of Appellants — Mr. J. G. Waller, and Baboos Ramapersaud 
Roy and Sumboonauth Pundit. 

Vakeels of Respondents — Baboo Kishen Kishore Ghose and Moonshee • 

Abbas Alee. 

The suit is valued at rupees 14,178-12-0. It is brought to Ina fluit to 

recover possession of 575 beegahs of land, in the possession of which recover posses- 
the defendants were maintained by an order of the magistrate of ^™]f l? 1 "*' 

Jessore, dated 28th August 1846, passed under Act IV. of 1840. plaintiff aiies- 

Baboo Ramapersaud Roy 9 on the part of the appellants — edtohaye been 

Requested that the first issue might be taken up as one arising out Sefendants' 

of the record of the case, particularly from the plaint itself, and possession by 
with reference to the decision of the Sudder Court, on the 15th of ma^atfun! 

February 1853, in a case between the same parties, and decided by der Act iv. of 

the lower court on the same day. vidd' that^the 

Baboo Kishen Kishore Ghose 9 on the part of the respondents, 'evidence show- 
having objected to this issue, was then heard in support of the fendants b were 
objection. — He pleads that the fact of previous possession and in possession 
dispossession is not the point for decision in this suit, inasmuch as „ „! er Ac t TT. 
the defendants do not deny plaintiffs' right as proprietor, and there of i840wasin- 
is no question of limitation ; whether their possession is proved in a^ouah^rom 
favor of one party or the other, the real question is the validity or the plaintiffs' 
otherwise of the defendants' pottah, under which they claim to "SecSlon^of 

keep possession. the lower court 

The Court consider that the issue may stand for argument reversed. 

Issue on behalf of the Appellants. 

As the principal sudder ameen has dismissed the appellant's claim> 
by quoting the grounds set forth in the decision passed by him in 
he case No. 63 of 1848, which has been appealed to this Court, and 
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is still under trial, the point to be investigated is, whether those 
grounds are sufficient for dismissing the plaintiffs' claim? 

Baboo Bamapersaud continues. — Two suits have been instituted 
by the plaintiffs against the defendants under precisely the same 
circumstances, the only difference being the amount of the land 
and being held under separate pottahs, the plaintiffs' suit is, that 
the defendants dispossessed them through an Act IV. suit ; that in 
reality they were not previously in possession, and therefore they 
claim possession with wasilat, that is to say, they ask for possession 
as previous to the Act IV. case. The defendants' answer is, that they 
have held possession all along, and the Act IV. case only maintain 
them in that possession. Without looking at other facts the point 
for decision is, whether we were in possession before the Act IV. 
case, or only through its means have procured possession as alleged 
by the plaintiffs. This point is of vital importance as supporting the 
validity of the pottah, under which we hold, and if not proved in 
our favor will be the strongest grounds in favor of plaintiffs' case, 
as showing that we could have held no title to support our present 
possession and also as regards its bearing on the particular suit, 
which the plaintiffs have instituted, not being one for resumption 
or assessment of any tenure, but as an adverse suit against a stran- 
ger for possession of lands with mesne profits. 

The same point was argued and determined in the case between 
the same parties, tried by the Sudder on the 15th February 1853, 
and is not to be regarded as one without substance, or as being of no 
effect on the real merits of this case. There is also another reason, 
as the present defendants have merely succeeded by purchase from 
the former proprietors, who were in possession of this land as belong- 
ing to their indigo concern. 

On this material point the principal sudder ameen has given no 
opinion : he has merely gone on the want of validity of plaintiffs' 
pottah, and has on that ground only given plaintiffs possession of 
the land with wasilat. 

Baboo Kishen Kishore Ghose replied. — The allegation on our side 
is that the defendants never were in possession, but by order of the 
magistrate procured possession on the 10th Assin 1253, up to which 
time plaintiffs can prove their possession, although the principal sud- 
der ameen did not make the point of possession or dispossession an 
issue in the case, yet both parties have filed their proofs regarding 
it The principal sudder ameen has considered that when the pottah 
was found to be invalid, the possession founded upon it fell to the 
ground. 

The Court then called upon the vakeel to submit such proof as 
was on record, regarding his clients' possession previous to the deci- 
sion in the Act IV. of 1840 case. 

A chitta of measurement purporting to be of this land, as in the 
khas-dakhil of the zemindar in 1251 and 1252. 
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' Jnmma-wasil-bakee papers for 1251 and 1252. 

Jotebundee papers of ryots of the khaskhamar lands for 1251 and 
1252. All these authenticated before the principal sadder ameen 
by the gomashta Ramgopal Biswas and Kaleepersaud Dutt ameen. 

The* pleader remarks that the other side have filed receipts for 
rent for 1251, signed by my clients' treasurer, Hurmohun Jowardar ; 
if these receipts were genuine, no mistake would have occurred 
in the name of the treasure!, but his name is not Hurmohun, it is 
Hurchunder; the opposite party have also filed a receipt for rupees 
2,002-14, signed Bunseedhur Ghose Mookhtar, which will go far 
to prove the spuriousness of the pottah ; my clients' estate is turf 
Gogurree part in Nuddea jurisdiction and part in Jessore. Hills and 
White first declared they held a pottah for the whole estate, dated 
13th Poos 1250, and filed it in the Nuddea court. Through it they 
attempted to dispossess my clients of the whole of their estate, but the 
magistrate punished the factory people for affrays, &c ; although 
that pottah is dated 1250, and the present one 1245, there is no 
mention of it in the later pottah. 

This receipt for rupees 2,002, they now file, is a receipt for rent 
nnder the pottah now in dispute, that is to say, for rent of lands in 



Reads the deposition of Ramgopal Biswas on the part of plain- 
tiffs. 

Copies of depositions were filed by both parties, and by consent of 
both, the Court received them as evidence. 

Reads deposition of Kaleepersaud Dutt ameen. 

In addition to the above, there are the depositions of several ryots 
to the plaintiffs' possession up to the decision under Act IV. of 
1840. 

Opinions by the Court recorded on the 5th April 1854. 

Messrs. H. T. Raikes and B. J. Coltin. — As at this stage of 
the case it became known to the Court, that the pottah on which the 
defendants rely as proof of their right to hold possession of the lands, 
is not with the record, but only a copy of the deed procured from 
the foujdaree court where the original is said to have been filed, and 
no other reason is assigned for its absence, except that the plaintiffs 
never objected to the filing of the copy in place of the original, the 
Court consider that as the deed in question is the instrument on 
which the defendants claim a right to occupy the land, previous to 
the case under Act IV. of 1840, and through which they resist the 
plaintiffs 9 claim to recover possession by this suit, the deed itself 
should have been filed, and that its production is necessary to allow 
the suit to proceed. As the appellants' pleaders offer to produce 
the pottah within a reasonable time, or to account for its non-pro- 
duction, the majority of the Court deem it best to postpone the case 
for three weeks to enable them to do so. Ordered accordingly. 
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Mb. J. Duotjab. — I see no objection to the postponement of the 
case on the grounds stated, as the majority of the Court think the 
filing of the original deed to be absolutely necessary ; to me, how- 
ever, it does not appear that such necessity exists ; copies of the 
evidence, given before the magistrate in regard to the pottah, were 
filed by consent and received by the Court, and as no objection was 
taken to the filing of a copy only of the pottah by the adverse party, 
his silence may be regarded as a waiver, * 

It is not alleged that there is any thing on the face of the pottah 
which could afford presumption of forgery, the fact of its having 
been executed, the time, place, and circumstances of its execution 
are what the court has to consider, and these points might be 
disposed of with reference to the evidence given by the witnesses. 
If it was necessary to have the original pottah before the Court, 
so also was it necessary to have had the evidence of the witnesses 
taken de novo. For these reasons I would have gone on with the case. 

April 24fA 1854. — The case was resumed this day. 

Mr. Waller, filed the original pottah, stating it had been re- 
moved from the Act IV. case and filed in another civil suit, still 
pending in the zillah, and therefore only a copy had been filed in 
this suit 

Baboo Kishen Kishore Ghose 9 (her\ resumed his argument on the part 
of the respondents — There are four attesting witnesses to the pottah, 
three of these gave evidence, none of them, however, could say who 
had written the pottah ; one is Purushoollah, who cannot read nor 
write, yet he authenticates it and gives all particulars and details 
connected with it, and says he was present to pay in rent. 
Kadir Buksh, another, is a takeedgeer of the factory, and can nei- 
ther read nor write, and Suleem Biswas, formerly a servant of the 
factory, was not so at the time of giving his evidence, is the third, 
the fourth, who is a Brahmin, is not examined at all. 

Judgment. 

This suit has its origin in a case under Act IV. of 1840, under 
which the defendants were maintained in possession of the lands now 
in dispute. The plaintiffs' action is to recover possession on the alle- 
gation that the defendants never held either possession or title, and 
the pottah, under color of which the defendants maintain their 
right to hold, is not recognised by the plaintiffs. This pottah pur- 
ports to have been granted to the defendants' predecessors in an 
indigo concern in rhagoon 1245, by Bukaoollah, guardian of 
Khilafut Hossein and Hidayut Hossein, as then managing proprie- 
tor of the plaintiffs' estate, and the defendants assert possession since 
the date thereof. 

As the suit is not brought to cancel the pottah on plea of its inva- 
lidity, but on the distinct averment that plaintiffs hold no title at all, 
and have never had possession previous to the order of the foujdaree 
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court, the first issue fairly arising on the pleadings is, whether 
the defendants were in possession, or not, at the time proceedings were 
instituted in the foujdaree court, for if so, the fair and reasonable 
presumption is that possession was held on a title believed to be good 
and so treated up to that time by all parties, whereas, should defen- 
dants' possession not be established, the inference would then be that 
they have really derived no title under the pottah, and cannot be 
entitled to continue in possession under the orders of the foujdaree 
court 

In deciding this case, we have taken into consideration other 
decisions passed in suits between these parties under precisely 
similar circumstances, especially one dated 15th February 1853. 

In that case the Court held a similar pottah to be genuine, because 
the antecedent acts of the parties and the absence of any direct 
impeachment of the document in the plaintiffs' plaint, led the 
Court to conclude that it had been believed to convey a bond fide 
title, and that possession had been acquired under it ; so, in the pre- 
sent case, although a question might be raised as to the authority of 
Bukaoollah, the brother of Hidayut to grant the lease, there 
is sufficient data before the Court to convince us that the defendants 
held lands in the Gurgurree talook for the cultivation of indigo ; 
that the plaintiff in 1251 admitted having received rents from the 
factory proprietors, in full of all demands against them, and by a 
distinct agreement, dated 26th Phagoon 1251, confirmed them in 
the possession of all lands held by them, and fixed the rate of rent 
to be paid in future for their cultivation. Subsequent to this the 

f resent disputes broke out, and the Act IV. cases were instituted, 
t would, therefore, be repugnant to plaintiffs' own admitted act to 
believe that the defendants, when advancing claims to possession in 
those cases, held no lands in this talook, and that all the deeds to 
that effect advanced by them were fabricated. 

On the whole then we are quite satisfied that, when the Act IV. 
case was instituted, defendants were in possession of these lands under 
a pottah which, whether open to question or not as to the right of the 
grantor of it, had placed the defendants in possession, and that posses- 
sion so acquired had been acquiesced in by the plaintiffs as on a 
bond fide title until the present disputes occurred. We, therefore, 
consider the defendants are entitled to hold on, until the title convey- 
ed to them by the pottah has been set aside or cancelled. 

The decision of the lower court is reversed with costs against the 
plaintiffs in both courts. 
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The 24th April 1854. 
Present : 
J. DUNBAR, Esq., 1 T , 
H. T. RAIKES, EsQ.,f Ju( *9 es - 

B. J. COLVIN, Esq., Officiating Judge. 
Case No. 358 of 1851. 

Regular Appeal from the decision of Baboo Oopenderchunder Nya- 
ruttun, Principal Sudder Ameen of Zillah Jessore, dated 29th 
Mag 1851. 

MESSRS. FRITH and SANDES, (Defendants,) 
Appellants, 

versus 

MOONSHEE LUTAFUT HOSSEIN and others, 

(Plaintiffs,) Respondents. i 

Vakeels of Appellants — Baboo Ramapersaud Roy, Baboo 

Sumbhoonauth Pundit and Mr. J. G. Waller. 

Vakeels of Respondent — Baboo Kishen Kishore Ghose and Moon- 
shee Abbas Alee. 

Suit for the possession of 575 beegahs of lands; valued at rupees 
8,183. 

The lower court's decision in case No. 357 having this day been 
reversed, this suit, which was brought by the defendants in that 
case for damages on account of indigo cultivation and seed destroy- 
ed, must be remanded for decision on its merits, the plaintiffs in this 
case having been held by this Court to have been in rightful posses- 
sion of the lands, which are alleged to have been broken up by the 
defendants. 
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The 24th April 1854. 

Present : 

DUNBAU, Esq., \ T , 
T. RAIKESjEsq.,/^^ 

B. J. COLVIN, Esq., Officiating Judge 
Case No. 414 of 1852. 



J. 
H. 



Regular Appeal from the decision of Mr. E. De Costa, First Princi- 
pal Sudder Ameen ofZillah Tirboot, dated 23rd June 1852. 

DURYAO TEWAREE and SHEONARAIN TEWAREE, 
(Dependants,) Appellants, 

versus 

GOPEENAUTH and others, (Plaintiffs,) Respondents. 

Vakeels of Appellants — Moonshee Ameer Alee arid Baboo Ramaper* 

sand Roy. 

Vakeels of Respondents — Mr. E. Colebrooke and Moulvee Murhamut 

Hossein. 

Suit to obtain possession of certain lands with mesne profits; 
laid at rupees 5,325-l-9£. 

The plaintiffs sue to cancel a pottah for 52 beegahs of land 
granted by the superintendent of khas mehals to the defendants ; 
whereby they got possession of land properly pertaining to their 
(the plaintiffs') mouza Pornahpore Bina. The defendants assert 
the validity of the pottah and their own proprietary right They 
also pleaded lapse of time in bar of the suit 

The principal sudder ameen held that the. suit was not barred 
by the rule of limitation, and on the question of right, he decided 
in favor of the plaintiffs. 

The following issues are filed in appeal on behalf of appellants : — 

First — The plaintiffs are the party with whom the settlement was 
made, but at the same settlement the disputed lands were settled 
with the defendants, and the plaintiffs were directed to 
take malgoozaree from them. Both parties then acted accord- 
ingly* a| *d at present too, the plaintiffs do not claim the above- 
mentioned lands. The point, therefore, to be investigated is, 
whether, under such circumstances, the plaintiffs' claim for can- 
cellation of some of the terms of the settlement is legal and 
proper, notwithstanding they are satisfied with the settlement 
itself? 

Secondly. — The plaintiffs sue for cancellation of the pottah, not- 
withstanding for some years they received malgoozaree in cash 
from the defendants, and carried to credit the amounts deposited 
by them ; whether such suit of the plaintiffs is legal and proper, 



A suit 
brought to 
contest the 
justice of au 
award made by 
a revenue offi- 
cer, before the 
passing' of 
Act XIII. of 
1848, dismissed 
on the ground 
of limitation, 
as not having 
been brought 
within three 

Sears after the 
ate of passing 
the said Act. 



Digits 



zed by G00gle 



( m ) 

and whether the principal sudder ameen's decision is not defective 
and incomplete in consequence of his not investigating the 
above point, though urged in the answer? 

Thirdly. — Whether the grounds on which the principal sudder 
ameen has cancelled the pottah are good and valid ? 

Fourthly. — Whether the plaintiffs are entitled to wasilat? If so, 
whether the amount of wasilat fixed by the principal sudder ameen 
is correct ? 

Issue on behalf of Respondents. 

Whether the superintendent of khas mehals was vested with 
power to grant the pottah in question, (dated 12th October 1841 ), and 
whether the possession held by the appellants (under each pottah) 
is legal and good ? 

Supplemental issue on behalf of Appellants. 

Whether the plaintiffs' claim is not barred by the law of limita- 
tion, specially by Act XIII. of 1848 ; and whether the lower 
court's decision, inasmuch as it regards this point, is right and 
correct ? 

The Court direct that the issue on the point of limitation be first 
argued. 

Moonshee Ameer Alee. — This was a lakhiraj mehal, it was 
resumed; the plaintiffs are the lakhirajdars, the defendants the 
maliks of the mouza. By a roobukaree of the 8th March 1839, a - 
settlement was made. The minhaee lands were settled with the 
plaintiffs, the malikana with the defendants, the latter is included 
in the 52 beegahs sued for. The defendants got the pottah on the 
12th October 1841. According to Act XIII. of 1848 a suit to 
take those lands from the defendants will not lie. The proceedings 
of the settlement officers cannot be questioned after three years. 
In regard to settlements, made previous to the promulgation of 
the Act, three years were allowed from such date by Section IL 
Now, this Act was published on the 10th June 1848, the suit 
was instituted on the 18th August 1851, that is, upwards of 
three years subsequently, the suit is therefore barred. The principal 
sudder ameen says that three years had not elapsed, but as shown 
above, he is wrong. The law I have quoted, allows no exceptions. 

Moulcee Marhumut Hossein. — The plaintiffs brought two actions, 
one for the alteration of the term malikana, as affecting the defen- 
dants, the other for the annulment of the pottah of the 12th Octo- 
ber 1841, in which the defendants are directed to pay malgoozaree 
to plaintiffs. In the first case the plaintiffs got a decree, which 
has not yet been set aside. 

In regard to the argument as to limitation, the suit is for reversal 
of a pottah, dated 12th October 1841, issued some time after the 
settlement proceeding was recorded. Sections I. and IL of Act XIII. 
of 1848 refer to the decisions of the revenue authorities, and not 
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to pottabs issued subsequently to such decisions. The pottah, more* 
over, is opposed to the decision, in which the defendants are direct- 
ed to pay malgoozaree to plaintiffs. Even allowing that Act XIII. 
of 1848 applies to this case, the suit is within time. The plaintiff 
first sued on the 13 th May 1848, he was nonsuited on 1st February 
1851, that order was confirmed in appeal on 26th April 1851, this 
suit then followed on the 18th August 1851, the time lost by the 
nonsuit should be deducted. See precedent, dated 24th September 
1850; that case had reference to Section XIV., Regulation III. 
of 1793. By analogy a plaintiff is entitled in cases arising under 
Act XIII. of 1 848, to a like indulgence, but in truth the case does 
not come under that law at all. See the Circular of the S udder 
Board, dated 7th March 1849. 

Moonskee Ameer Alee. — With reference to the remark of the 
pleader on the other side, I must make the court aware that an 
appeal has been lodged before the zillah court against the decree 
given to the plaintiff, in regard to the alteration of the term mali- 
kana used in the revenue officer's roobukaree. 

Judgment. 

The pleader for the appellant contends that the suit is beyond 
time, under the provision of Act XIII. of 1848. It is argued for 
the respondents that the provisions of that enactment do not apply 
to the case at all, and that even in the event of their doing so, the 
suit is not barred, as the plaintiffs are entitled to a deduction of the 
time lost, by the nonsuit referred to in the pleader's argument 

We are of opinion that this argument for the respondent is bad in 
both points. The real matter in dispute is a pottah founded on an 
award of a revenue officer, made with reference to the lands covered 
by the poftah in the course of settlement of the mehal in which they 
are situated. The said revenue officer acted in virtue of the powers 
vested in him by Regulations VII. of 1822 and IX of 1825 and IX. 
of 1833, and it was specifically for the protection of titles derived 
from awards made under those laws, that Act XIII. of 1848 was 
enacted, as set forth in the preamble, the law in question, therefore, 
does apply to the case. As regards limitation ; it is true that in the 
case quoted by the pleader for the respondent (Ramrutton Roy and 
others, appellants, versus Bindabun Chowdree Roy and others, res- 
pondents, decided by a full bench on the 24th September 1850) the 
term during which a suit terminated by nonsuit, was pending 
in the courts, was deducted in favor of the plaintiff, but the 
calculation in that case related to a contested date under the gene- 
ral law of limitation, which admits of such deduction under certain 
circumstances, whereas the prohibition to receive any suit to con- 
test the justice of any award made before the passing of the Act, 
after the lapse of three years from the passing of Act XIII. of 1848, 
is under Section II., positive and absolute, leaving no discretion to 
the courts. 
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On these grounds, we reverse the decision of the lower court, and 
dismiss the plaint with costs. 



The 24th April 1854. 
Present: 

J. DUNBAR, Esq., K, 
H. T. RAIKES, Eso, 3 f Judffe8 ' 
B. J. COLVIN, ESQ., Officiating Judge. 
Case No. 483 op 1852. 

Regular Appeal from the decision ofMoulvce Abdool Khyr Mahomed, 
Principal Sudder Ameen of Zillah Tipperah, dated 16*A August 
1852. 

GOUREECHUNDERNARAIN CHOWDREE and others, 

(Defendants,) Appellants, 

versus 

RANEE KATTYANI and others, (Plaintiffs,) 
' Respondents. 

Vakeels of Appellants — Mr. J. G IWaller and Baboo JZishen Sukha 

Mookerjea. 

Vakeels of Respondents — Boboos Ramapersaud Roy, Kishen Kishore 
Ghose and Gobindchunder Mooherjea. 

Held that The suit is laid at rupees 9,419-3-9, and is brought to recover 
the evidence possession of lakhiraj dewuttur land with wasilat Plaintiffs aver 
wa!!?bj f ihe * e y were ^ s P 08Sesse d by the defendants in the month of Assin 

plaintiff was 1248. 

to \mJro 8 h?8 The defendants wply tli at the lands are mdl, were held so by the 
rosaession in plaintiffs, the former proprietors, and by defendants' predecessors as 
ton°and m aUo auct * 0n -p urc basers since 26th Magh 1241, and subsequently 
that* the appii- by themselves ; that the present claim is consequently barred by 
J^misrion* the law of limitation. 

tLke m e^denoe The first issue tried by the principal sudder ameen, is the plea of 
elaewhere was limitation set up by the defendants, and the finding of the lower 
no neoe»ary. court on ^^ p j nt £ e j n g j n f avor f t \ lQ defendants, the plaintiffs' 

claim was dismissed. 

Issue on behalf of Appellants. 

s 

Whether for reasons recorded in the principal sudder ameen's 
decision, the present case is barred by the law of limitation, op 
whether the case deserves to be tried by reason of the fact of the 
plaintiffs being in possession of the disputed property within 12 
years (from the date of this suit) being proved ? 
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Baboo Kishen Sukha Mookerjea, on the part of the appellants — 
Requested the court would hear the evidence of the witnesses to the 
jummarwasil-bakee papers filed by his client 

Judgment. 

The principal sudder ameeh has dismissed the plaintiffs' claim, on 
default of proof on their part of possession within 1 2 years. It is 
urged by the appellants that their witnesses attested the jumma- 
wasil papers filed oj them, and thereby proved their possession to 
have continued till 1248 ; but they were unable to prove the eight 
kubooleuts filed by them, as the principal sudder ameen declined to 
comply with their application for a commission to take the evidence 
of persons resident in the 24-Pergunnahs. Regarding the deposition 
of the witnesses cited by the plaintiffs in support of the correctness 
of their jumma-wasil papers, we observe that those individuals 
were servants of the plaintiffs, and without adducing any distinct 
acts of dispossession on the part of the defendants, state in a general 
way that plaintiffs were forcibly dispossessed at the time set forth 
in the plaint. Evidence of this nature would not be sufficient to 
prove the fact of dispossession, and it is most improbable that if the 
plaintiffs were forcibly dispossessed, as alleged, from their ancestral 
lahhiraj land in 1248, they would have refrained from applying to the 
courts during a period of 10 years. As to the lower court's refusal 
to direct a commission in the 24-Pergunnahs, for the examination of 
the plaintiffs' witnesses to the kubooleuts, we find that, although 
the kubooleuts were filed before the collector when the case was 
referred to him under Section XXX., Regulation II. of 1819, and 
oi\ *h e return of t the case to the principal sudder ameen, a Section 
X. proceeding was drawn up on the 3rd July, and the plaintiffs 
called upon to file their proofs, it was only on the 3rd of August, 
that the application was made accompanied by a string of interro- 
gatories to be put to certain parties residing in the 24-Pergunnahs ; 
no other witnesses were named, and the principal sudder ameen 
conceiving it to be a mere pretext to delay the suit, refused to act 
upon the application. The appellants' pleaders have failed to 
convince the Court, that these were the only witnesses whose 
evidence 'could be made available for his clients, as it is evident 
these are the names of many others attached to the kubooleuts 
residents of the district, and therefore ready at hand to give evidence 
if summoned for the purpose. 

Coinciding, therefore, with the lower court on the point of limita- 
tion, we dismiss this appeal with costs. 
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The 25th April 1854. 

Present : 

J. DUNBAR, Esq., \ Judae8 
H. T. RAIKES, Esq., J • /e " r?e *' 

1 B. J. COLVIN, Esq., Officiating Judge. 

Case No. 541 op 1852. 

Regular Appeal from the decision of Mr. Alexander Davidson, 
Principal Sudder Ameen of Midnapore, dated 23rd August 
. 1852. 

THE COLLECTOR OF MIDNAPORE, (one op the 
Dependants,) Appellant, 

versus 

RAJA PIRTHEEBULLUB PALL and others, (Plaintiffs) 
Respondents. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeels of Respondents— Mr. J. G. Waller and Baboo Kisken JE- 

shore Ghose. 

An estate wa« Sdit for the recovery of surplus proceeds of a sale of an estate 
£d the a e r £Sa held b ^ the plaintiff^in mortgage; valued at rupees 6,324-15-0-2. 
proceeds of sale The nature of this suit is fully set forth in the decision of the 
<ntof other °elh P r ' nc *P a ^ sudder ameen, which is recorded in these terms, 
tates belonging " This action is brought to recover balance of proceeds of sale 
Su^SenU* °^ Bolorampore, amounting with interest to rupees 6,329-1 5-2 ±. 
a mortpaffee 7 Plaintiff avers that the said mehal was mortgaged and conditionally 
having obtain- so \^ by the proprietor, Prosopersaud Chowdree, in 1235, to his father ; 
possession^sned and that he sued for foreclosure of mortgage and possession, and got 
for the excess a decree in his favor, but pendente Ute 9 the mehal aforesaid was sold 
pr He?d that this f° r Government arrears, and the collector having paid away the 
rait was barred surplus. Plaintiff now seeks it with interest The collector admits 
limitation* as it that Bolorampore was sold for Government arrears, and the balance 
should have of proceeds devolved to payment of arrears of other mehals belong- 
w1twn r i2 y^ara in g to the defaulter, but pleads that this action is barred by the 
from the date of statutes of limitation, the money having been disposed of on 26th 
SSfLSLSta January 1839, % and the suit instituted 2nd May 1851 ; that he has 
instead of from nothing to do with the transactions of Prosopersaud Chowdree and 
a^cree t referred Pontiff's father ; that until a decree has been obtained for foreclosure, 
to. the mortgage is not entitled to property, and lastly, that plaintiff 

ought to have given him notice not to pay away the money. 

" The issues are : — 

First — " Whether action is barred by lapse of time ? 

Secondly. — " At time of sale to whom did the property belong ? 

" We think that this action is not barred by the statutes of limita- 
tion, because although the transfer took place at the date stated by 
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the collector, yet as justly admitted by him, the mortgagee could 
not gain possession of the property before obtaining a decree 
for closing equity of redemption, thus then the legal period com- 
mence from date of decree aforesaid. Consequently this action 
was lodged within 15 days of expiry of 12 years, 

€€ The plea of no notice of mortgage is equally untenable; for we 
find by copy of a petition filed by plaintiff that he notified to the col- 
lector the fact of the mortgage thus then at the date of sale, the de- 
faulter or defaulter's right, title and interest to, and in the property, 
had passed to the mortgagee, the transfer by the collector of pro- 
ceeds of sale was money, and plaintiff is entitled to a refund of the 
money, and we give him a decree for rupees 6,329-15-2^, and 
costs and interest from date of action to date of payment, calculated 
in the mode prescribed by law against the Government." 

The follwing issues are filed in appeal : — 

First — The plaintiffs (respondents) having brought the present 
action after the expiration of 12 years, from the date in which the 
surplus proceeds of the auction sale were transferred, whether the 
law of limitation is not applicable to this suit ? 

Secondly. — No order for attachment of the surplus proceeds of the 
auction sale being issued, at the time when the suit brought by the 
plaintiffs (mortgagee,) for possession of the mortgaged property was 
pending, whether the collector was not competent to transfer the 
surplus proceeds of the auction sale to the credit of revenue due 
by the mortgager, the disseized proprietor, on account of his other 
mehals and whether such transfer is not legal ? 

Baboo Ramapersaud Roy, for the appellant on the first issue.— 
The property lot Bolorampore was mortaged to the plaintiff on the 
24th April 1828, with a proviso that the money advanced upon it, 
should be repaid on the 25th June following, it was not paid, 
accordingly notice of foreclosure was given and foreclosure was 
eventually completed. The estate having fallen into arrears was 
sold on the 12th April 1838. There was a surplus after paying the 
revenue of rupees 3,164, which was credited to other estates, of the 
same proprietor in balance on the 26th January 1839. The ancestors 
of the plaintiffs on a suit for possession, after foreclosure, got a decree 
on the 13th May 1839. On the 2nd May 1851, the present suit was 
instituted, that is, a few days before the expiry of the 12th year 
after the date of the decree. 

The principal sudder ameen save limitation by making the cause 
of action to commence from the date of the decree, namely, the 13th 
May 1839. In this he was wrong. The cause of action in this 
case, must be taken either from the date of actual right accruing 
to the plaintiffs which was on the expiration of the year of grace, or 
from the date of the transfer of the surplus proceeds, namely, the 
26th January 1839. It was ruled in a case decided in this Court by 
a full bench on the 3rd instant (Luteefun, appellant, visits Zohoorun, 
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respondent,) that the right of the mortgagee accrues from the com- 
pletion of foreclosure. In this case although the date of foreclosure 
is not ascertained, yet as the suit for possession was instituted on 
the 6th of January 1838, the actual foreclosure must of course have 
taken place before that time, so that the right to sue accrued to 
the plaintiffs long before the date taken by the principal sudder 
ameen. The estate was sold on the 12th April 1838, and the sur- 
plus proceeds transferred on the 26 th January 1839. The latter 
was the very act of the collector brought in question by this suit; 
taking either of these dates, the suit is barred by the lapse of time. 

Mr. Waller, for the respondents. — The pleader on the other 
side argues, that the cause of action must be taken from the date 
on which the money sued for was paid away. The surplus in this 
case represented the estate, that surplus was not paid away, it was 
transferred to the credit of other properties in balance. My client 
held a mortgage. In regard to mortgages, the right of the mort- 
gagee is of two kinds. In those cases in which he is in possession 
after the expiry of the year of grace, he becomes absolute proprie- 
tor. When not in possession he only acquires a right of action, 
which must be followed out within 12 years from the expiry of the 
year of grace. In this case the mortgagee had not possession, he. 
was obliged to sue for it, after foreclosure, and it was only after he 
got a dercee that the right accrued to him of demanding the surplus 
proceeds. The cause of action must, therefore, be held to have 
arisen from the date of decree. It is admitted that a decree can be 
executed within 12 years, but the change of form in the property 
having rendered the institution of a suit necessary as a matter of 
course, 12 years must be allowed to bring an action. The collector 
held the surplus proceeds as trustee and any act of his, in transferring 
the money, cannot affect the plaintiffs. 

Baboo Kishen Kishore Ghose, followed on the same side — 
Remarking that it was impossible that the plaintiffs could have known 
of the transfer. He further observes that under Regulation IL of 
1805, limitation- will not apply to deposits. 

Baboo Ramapersaud Roy. — The complete right of proprietorship 
is one thing, and the enforcement of that right is another thirfg, but 
any measures taken for the latter purposes do not afiect the date 
from which the right itself accrued. The argument on the other 
side is wrong as to the surplus proceeds. They belong to the de-; 
faulter, and do not exactly represent the estate. Being the property 
of the defaulter, and he being in balance for other estates, the money 
was properly carried to his credit. The right of the mortgager 
having accrued previous to the 6th of January 1838, and the sale 
itself, or the transfer of the proceeds being acts done by an inde- 
pendant party to the detriment of the plaintiffs, unquestionably 
their interests were thereby endamaged, and consequently from the 
dates of these acts must the cause of action iu this case be calculated. 



Digits 



zed by GoOgle 



( 185 ) 

Further, the collector was no party to the suit for possession, and 
was, therefore, in no way bound either by the decree in that suit, or 
by any intermediate order connected therewith. The collector 
acted under Regulation XI. of 1822, and under that law, he was 
competent to sell and to appropriate any clear surplus proceeds to the 
credit of the recorded defaulter; that the plaintiffs were cognizant 
of the sale being about to take place is admitted, as they petitioned 
the judge to stay it They might have* stopped it, by paying in 
the money, the right in the property having accrued to them. The 
transfer of the proceeds too was not made till six months after the 
sale. During all that period a suit for possession was pending, but 
the plaintiffs took no step to stay the appropriation, as they 
might have done. Under this statement of facts, the date of decree 
oannnot be taken as the cause of action. In my opinion the cause 
of action must be calculated from the appropriation of the money 
which endamaged the plaintiffs. 

Judgment. 

Mb. H. T. Raikes. — This is an action brought against the col- 
lector of Midnapore, for the surplus proceeds of an estate mortgaged 
to the plaintiff, which was sold foe arrears of Government revenue, 
while a suit instituted by the plaintiff for possession was pending 
in the civil court, and the proceeds of the sale were appropriated 
by the collector before any decree was passed in favor of the 
plaintiff. 

It appears from the pleadings that the estate was sold on the 
12th of April 1838, and on the 26th of January 1839, the surplus 
proceeds of the sale in deposit were appropriated by the collector 
to payment of arrears on other estates belonging to the defaulter. 
On the 23rd of May 1839, some four months after the transfer, 
the , plaintiff -procured a decree, entitling him to take possession of 
the estate already sold for sirrears, and on the 2nd of May 1851, 
he instituted this suit against the collector to recover payment of 
the surplus appropriated by him to other balances on the 26th of 
January 1839. It is argued that the decree for possession of the 
estate itself, forms the cause of action in the present suit, as until 
that decree was passed plaintiff could not enforce his right to pos- 
session of the estate and consequently to the sale proceeds, paid 
into the collector's hands on account of it But it appears to me 
that a decree, giving to the plaintiff a right to possess and hold the 
estate passed after the sale, is not primdjacie sufficient to determine 
the legality of the demand of the plaintiff on the collector for any 
surplus proceeds of such estate, or in itself to afford a cause of 
action, when those proceeds of sale had been carried to the credit 
of the defaulter before such decree was passed. I therefore cannot 
see that the decree affords in itself any date from which a time can 
be fixed from the law of limitation to run, and consequently the 
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official act of the collector in crediting the money to the defaulter 
is the only matter in dispute, to which I can attach the semblance 
of an injury accruing to the plaintiff, for which he seeks redress by 
this suit. The date of that act is confessedly out of time, and I 
would, therefore, reverse the decision of the lower court on the 
point of limitation with costs of both courts. 

Mb. B. J. Colvin. — This suit was instituted on the 2nd May 
1851. 

The plaintiff argues that it was brought within time, as being 
within 12 years from the 23rd May 1839, which was the 
date of the decision of his suit, for possession after foreclosure 
of mortgage. The order contained in that decision is that 
the suit be decided ex parte, and a right of transfer having 
accrued to the plaintiff in the disputed property, he should take the 
necessary steps for giving effect to the same. Now, I do not admit 
that this order was primd facie equivalent to declaring his right 
to the excess proceeds of sale, so that the collector, in the event of 
their not having been appropriated to the balances of other estates, 
would have been obliged to give them on demand. The plain- 
tiff only succeeded to the rights of the previous proprietor in the 
pre perty by that decree, and the property having been previously 
sold, no rights were left for him to succeed to. It has been urged 
that the excess proceeds of sale formed a surviving right This 
had been transferred on the 26th January 1839. Supposing that 
they had been wrongfully transferred, the former proprietor, if he 
had remained in possession, must have brought his suit for reco- 
very of the money within 12 years from that date, for which reason 
I hold that the plaintiff, who had only succeeded to his rights, was 
bound also to sue for them within 12 years from that date. As he 
has not done so, his suit is barred by the law of limitation. I 
concur with Mr. Raikes in reversing the decree of the lower court 
with costs in both courts. 

Mr. J. Dunbar. — I am of opinion that the principal sudder 
ameen was right in ruling, that this suit is not barred by the law 
of limitation. The act of the collector in carrying the surplus pro- 
ceeds to the credit of other properties of the defaulter, in balance, 
was not one which could legally be considered an injury to the 
plaintiff at the time it took place, as their title to possession of the 
estate, or of any thing representing it, was not then complete. It 
was only when the title had become complete in virtue of the 
decree, that the right to claim that portion of the proceeds 
of sale, which had not been absorbed in payment of the arrears 
of estate arose, and it does not appear to me, that the plaintiffs 
can justly be deprived of any portion of the 12 years, which 
the law allows them for enforcing their decree. Supposing the 
defaulter (mortgager) , had not been the proprietor of any 
other estates, and had claimed and got hold of the surplus 
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proceeds, the plaintiffs would surely have been entitled to proceed 
against him, at any time within 12 years from the date of their 
decree. As the transfer made by the collector was an appropria- 
tion on behalf of the defaulter, their right to seek for recovery of 
the money stands just as it would have done in the case supposed. 

On these grounds, I hold the plaintiffs to be within time, and 
would proceed to try the case on its merits. 



The 25th April 1854. 

Present ; 

J. DUNBAR, Esq., \ , , 
H. T. RAIKES, EsQ.J Judffe8 ' 

B. J. COLVIN, Esq., Officiating Judge. 
Case No. 571 of 1852. 



Regular Appeal from the decision of Mr. W. Tayler 9 Judge of 
Shahabady dated 29** September 1852. 

Mb. T. B. O'LOUGHLIN, (Defendant,) Appellant, 

versus 

Mb. G. FIELD, (Plaintiff,) Respondent. 

Vakeel of Appellant — Mr. R. Norris. 

Vakeels of Respondent — Mr. J. G. WaUer and Moonshee Ameer Alee. 

Appeal laid at rupees 300, being the sum decreed against the in a rait for 

appellant in part of rupees 3,000 originally sued for. cha^er° n thf 

This was a suit for defamation of character; damages laid at defendant fafi- 

rapees 3,000. *J £°jf™ n hat 

The case will be found reported in the Shahabad Zillah Decisions reasonable 11 
for September 1852 at page 223. grounds for 

The following issues were raised in appeal : — truth^ne* 

Issues on behalf of Appellant by^a^t 

First. — As the pleadings of the respondent (plaintiff,) in the court ^^^1 
below do not raise the issue on the present record as to the truth or cation also 
otherwise of the charges alleged to be libellous, hence, and faUedt 
with reference to the nature of the claim, whether the case ought 
not to have been dismissed ? 

Secondly. — Should the court hold, that the pleadings of the res- 
pondent do not bar inquiry into the truth or otherwise of the mat- 
ters alleged to be libellous, whether the judge's decision is not 
wrong, inasmuch as it assumes the charges to be scandalous and 
false upon the mere decision of the Ferry Fund Committee, which 
is not conclusive in a judicial trial ? 
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The first issue having been objected to as unintelligible, was 
withdrawn by the appellant's pleader, and the second was also 
objected to on the ground of its inapplicability ; but the Court ruled 
that it was not irrelevant, as it only meant that the judge had de- 
cided on the opinion of the Ferry Fund Committee, without forming 
his own opinion of the truth of the charges brought by the defen- 
dant against the plaintiff before that body. 

Mr. Waller, for the respondent, admitted for the sake of argu- 
ment that the Ferry Fund Committee's opinion was quite immaterial. 

Mr. Norris then insisted in such case, that there was nothing to 
sustain the judge's decision ; that the charges made by his client 
were false and scandalous. He had in his answer stated those 
charges to be true, and offered to give proof thereof; as such had 
not been received, he was entitled to an order of remand for the 
truth of the charges to be investigated by the judge. 

Mr Waller submitted, in reply, that it was now attempted by the 
appellant's pleader to have the case remanded in consequence of the 
improper settlement of the issues by the judge, and the data upon 
which he formed his judgment being insufficient 

This attempt, he observed, was directly opposed to the issue, 
filed by the appellant, which proposed to meet the judgment upon 
its merits by distinctly suggesting that the evidence put in by plain- 
tiff was insufficient Although in the lower court, the appellant 
asserted the truth of the charges, yet by allowing and accepting 
the issues, which were afterwards drawn, he had foregone that 
point, besides which he had filed evidence and produced witnesses, 
who were examined by the judge. 

Mr. Norris then sought to show that there was no issue to allow 
him to prove the truth of the charges. 

Judgment. 

The Court observe that the judge does not cite the decision of 
the Ferry Fund Committee as the ground of his decision, but as 
corroborative of his opinioh that the charges were ground- 
less afod untrue. The appellant had also an opportunity of 
proving that he had reasonable ground for believing, at the time 
of making them, that the imputations were true, which he did not 
avail himself of. The reasons assigned by the judge for reject- 
ing the plea of justification on the part of the appellant are sufficient 

\Ve, therefore, dismiss the appeal with costs, and affirm the 
decision of the lower court 
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The 27th April 1854. 

Present : 

J. DUNBAR, Esq., ) rj 
H. T. RAIKES, Esq., ) Jud 9**- 

B. J. COLVIN, Esq., Officiating Judge. 
Case No. 149 of 1853. 



Special Appeal from the decision of Mirza Mahomed Sadig Khan, 
Principal Sudder Ameen of Sarun, dated 17th August 1852, 
affirming that of Moulvee Alee Buksh, Moonsiff of Pursa, dated 
29th December 1851. 

SHEIKH FUZL ALEE and others, (Dependants,) Appel- 
lants, 

versus 

SHEIKH IMAMBUKSH, (Plaintiff,) Respondent. 

Vakeel of Appellants — Baboo Kishen Sukha Mookerjee. 

Vakeel of Respondents — Moonshee Gholam Mahomed Khan. 

This case was admitted to special appeal on the 6th April 1853, Four defen- 
under the following certificate recorded by Messrs. Jackson and dantj were held 

Dunbar : — % ^ratiy ropo^ 

* The plaintiff sued several persons, four of them maliks, and the ^ le V * he h 
rest ryots; the decree went jointly and severally against the four lower* court! e 
maliks, the ryots were exempted ; two of the maliks appeal ; the Two of them 
principal sudder ameen says they could only appeal as regards their witbo^mak- 
own shares not on the whole case, and they ought to have made in § ^eir co- 
the other defendants respondents in appeal. ^SmS^ 1 ^ 

" It is now urged in special appeal : — Held that the 

" First— That the two defendants who appealed might appeal the $$*& "heard, 
whole case as they were liable for the whole decree ; and the court aa their inter^ 
might on their appeal interfere in the whole case ? correspond"* 

" Secondly. — That there was no necessity of making the other 
defendants respondents ? 

" Thirdly. — That the principal sudder ameen has not disposed of 
the grounds of appeal seriatim. 

"we admit the special appeal to try these points." 

Judgment. 

It appears that, although the decree of the court of first instance 
was against the four maliks jointly and severally, vet their interests 
did not correspond, as they were two parties, alleged buyers and 
sellers, one of the latter denying the sale to the special appellant. 
The order of the principal sudder ameen was thereupon correct 

The special appeal is dismissed with costs* 
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The 27th April 1654. 

Present: 

J. DUNBAR, Esq., K, 
H. T. RAIKES, Esq., f Jud 9 e8 ' 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 152 of 1853. 



Special Appeal from the decision of Lokenath Bose 9 Principal Sadder 
Ameen of Hooghly, dated \Zth August 1852, reversing a decree of 
Baboo Mohun Lai Paurey, Moonsiff of Jehanabad, dated \6th 
May 1851. 

LUCKHEENARAIN BOSE, (Plaintiff,) Appellant^ 

versus 

HEERA RAMBULLUB, (Defendant,) Respondent. 

Vakeel of Appellant — Moonshee Fuqueer Ahmed. 

Vakeel of Respondent — Baboo Roy Sreenauth Sein. 

Though by This case was admitted to special appeal on the 6th April 1853, 
the defence set under the following certificate recorded by Messrs. Jackson and 
^t%t£S± Dunbar:— 

liable for a part " The principal sudder ameen declares that of the claim for rent, 
ofaimed flU the ^ty a 8ma ^ P ort * on h* 8 been established, amounting to rupees 
lower court 4-9-2, and tins is a very small sum indeed compared with the 
mSS^the 18 " c ^ a * m > he rejects the claim altogether. 

plaintiff's suit, " As rupees 4-9-2 was declared due, it ought to have been award- 
de^confeMion e( *' ^ e ac ^ m ^ ^ e *P«<»&1 appeal to try whether the decision of the 
of judgment in principal sudder ameen is not erroneous in this respect." 

and toe?* JUDGMENT. 

ment on wS We find the claim brought was founded on an ikramama, alleged 
the plaintiff^ to have been executed by the ryot, admitting his jumma to be 
belnffheldto rupees 20-11-11; this deed the principal sudder ameen held to be 
be spurious, spurious and the suit vexatious, and although, according to the 
receipts put in by the ryot, there appeared to be a balance due by 
him on his admitted jumma of rupees 4-9-2, yet that was not cer- 
tain, as the gomashta of the plaintiff had withheld the printed 
dakhila book, From which the receipts had apparently been given, 
and in which the counter-part leaves would have been seen and 
prove whether the whole arrears had been collected or not; he, on 
this finding, dismissed the claim. 

As this is no clear confession of judgment in the claim as brought, 
and the document on which the claim is founded has been held by 
the principal sudder ameen to be spurious, we do not consider the 
plaintiff is legally entitled to any benefit from the ryot failing to prove 
payment of the whole jumma admitted by him. We, therefore, 
reject this special appeal with costs. 
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The 27th April 1854. 

Present : 

J. DUNBAR, Esq., \ Juda€S 
H. T. RAIKES, Esq., ) Jud 9**- 

B. J. COLVIN, Esq-, Officiating Judge. 

Case No. 156 op 1853. 



Special Appeal from the decision of Mr. A. Forbes, Officiating Ad- 
ditional Judge of Chittagong, dated 4th August 1852, confirming 
a decree of Moonshee Fuzloor Ruhman, Officiating Moon- 
siff of Batvoojan, dated 9th February 1852. 
MAHOMED AKBUR CHOWDREE ani> others, (Depen- 
dants,) Appellants, 
versus 
TUMEEZOODEEN, (Plaintiff,) Respondent. 
Vakeel of Appellants — Baboo Kishen Kishore Ghose. 
Vaheel of Respondent — Moulvee Ahmed Alee. 
This case was admitted to special appeal on the 12th April 1853, The sunnud, 
tinder the following certificate recorded by Sir Robert Barlow and J^yjlJjjSr 

Mr. J. R. Colvin : — claimed to hold 

"See j>age 221, additional judge's decision of 4th August 1852. XS^Jh^ 

" This is a claim to certain lands and for restitution to the office certain services 
of mouzzin to a mosque. i^de^aden^of 

" Both the lower courts gave judgment in favor of the plaintiff, Se^JruUr 
on the ground of long possession established by the collector's pro- muhiwuiiee of 
ceedings of 17th February 1849, upon proof that the servants who havin^ U been° 
held * the lands in dispute held them and their office independent of ^ed» thepiain- 
the mere will and pleasure of the defendants, the presumption is Ejected. mWM 
warranted in the absence of all evidence to the contrary, the prac- 
tice of discharging duties by a substitute had been of long conti- 
nuance.' 

" The points urged by the special appellant: — 

First — " The appointment and removal of servants rest with their 
master. 

Secondly. — " The performance of such duty through another is 
irrergular. 

Thirdly. — " Plaintiff claims under a sunnud from Shah Bebee, 
grandmother of defendants, who deny that any was given, and the 
deed has not been produced and recorded. In its absence, the 
plaintiff cannot have a decree. 

u We admit an appeal to try the above points." 
» Judgment. 

The plaintiff comes into court claiming the lands granted for the 
performance of certain services connected with the mosque, of which 
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the defendants are the mutwullees, in virtue of a snnnud according 
to which he alleges these lands were given to his ancestor, to hold 
independent of the mutwullee ; he asserts that as these services are 
duly performed by his substitute, the defendants, niutwullees, have 
no right to interfere. The snnnud, upon which he grounds the 
special plea to hold the land and perform the duties independently 
of the head of the mosque, has not been filed. The finding of the 
judge therefore, as to the assignment of the land to the family of 
the plaintiff at once falls, and in the absence of any such assign- 
ment, the claim to hold the lands and have the duties done by a 
substitute is not tenable. We, therefore, reverse the decision of the 
lower court, and dismiss the claim with costs. 



The 27th April 1854. 

Present : 

J. DUNBAR, Esq., 1 . , 
H. T. RAIKES, Esq., ) J " a 9 u * 

B. J. COLVIN, Esq-, Officiating Judge. 

Case No. 157 op 1853. 



Special Appeal from the decision of Mr. A. Forbes, Officiating 
Additional Judge of Chittagong, dated 4th August 1852, con- 
firming a decree of Moonshee Fuzloor Ruhman, Moonsiff of Rawoo- 
jan, dated 9th February 1852. 

MAHOMED AKBUR CHOWDREE and others, 
(Defendants,) Appellants, 

versus 

RUQUMOODDEEN, (Plaintiff,) Respondent. 

Vakeel of Appellants — Baboo Kishen Kishore Ghose. 
Vakeel of Respondent — Moulvee Ahmed Alee. 
See preced- This case was admitted to special appeal on the 12th April 1853, 
ing caae. under the following certificate, recorded by Sir Robert Barlow and 

Mr. J. R Colvin : — 

" See page 221 additional judge's decision of 4th August 1852. 
" This is a claim to certain lands, and for restitution to the office 
of mouzzin to a mosque. 

*' Both the lower courts gave judgment in favor of the plaintiff, on 
the ground of long possession established by the collector** proceed- 
ings of 17th February 1849, upon proof that the servants who held 
' the lands in dispute, held them and their office independent of the 
mere will and pleasure of the defendants ; the presumption is wa% 
ranted in the absence of all evidence to the contrary ; the practice 
of discharging duties by a substitute had been of long continuance.' 
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* The points urged by special appellant : — 

First — " The appointment and removal of servants rest with 
their master ? 

Secondly. — " The performance of such duty through another is 
irregular ? 

Thirdly. — "Plaintiff claims under a sunnud from Shah Bebee, 

Srandmother of defendants, who deny that any was given, and the 
eed has not been produced and recorded. In its absence, the 
plaintiff cannot have a decree ? 

" We admit fin appeal to try the above points." 

Judgment. 

The points in this certificate are the same as those in petition No. 
770, Case 156 of 1853. The same order of reversal of the decision 
of the lower court is passed. 

The 27th April 1854. 

Present : 

J. DUNBAR, Esq., \ T . 
H. T. RAIKES, EsQ.,f Jud ? e *- 

B. J. COLVIN, Esq., Officiating Judge. 

Case No. 158 of 1853. 



Special Appeal from the decision of Mr. A. Forbes, Officiating Addi- 
tional Judge of Chittagong, dated Mh August 1852, confirming a 
decree of Moonshee Fuzloor Ruhman, Officiating Moonsiff of Ra- 
woojan, dated 9th February 1852, v 

JOOGUL JOOGEE, (Plaintiff,) Appellant, 

versus 

AUBID ALEE, MAHOMED AKBUR and others, 
(Defendants,) Respondents. 

Vakeel of Appellant — Baboo Kishen Kishore Ghose. 
Vakeel of Respondents — defaulting. 

This case was admitted to special appeal on the 12th April- 
1853, under the following certificate, recorded by Sir R. Barlow and 
Mr. J. R. Colvin : — 

" See page 224 of Zillah Decisions for 4th August 1852. This 
case is connected with Nos. 770 and 771, this day disposed of. 

"Petitioner is a ryot under Aubid, who was dismissed by Akbur, 
the mutwullee. The question of the power of the mutwullee to 
remove a " mussullee" of the mosque as well as a mouzzin is raised. 
The two cases adverted to being decided, the general point raised 
in this will be settled. Should it be determined that the mutwui- 
lees have the power of removing the servants of the mosque, the 
plaintiff's case is good, if otherwise, bad* 



Case remand- 
ed with refer- 
ence to the two 
preceding de- 
cisions. 
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" The grounds for admission to special appeal are the same as in 
the admission of Nos. 770 and 771." 

Judgment. 

With advertance to the circumstances detailed in this certificate, 
as it has been determined by the Court this day on the certificates 
recorded on Nos. 770 and 771, that themutwullee has the power to 
remove the mouzzin and other servants of the mosque, for neglect 
of the duties of the offices to which they were appointed. We hold 
that the plaintiffs claim in this suit must be determined with re- 
ference to the Court's ruling in the cases adverted to. We, there- 
fore, reverse the decision of the lower courts, and remand this case to 
be tried with reference to the above remarks. 



The 27th April 1854. 
Present : 

J. DUNBAR, Esq., \ Judaes 
H. T. RAIKES, Esq., J- 71 "^- 

B. J. COLVIN, Esq., Officiating Judge. 
Case No. 181 op 1853. 



Special Appeal from the decision of Oopenderchunder Nyaruttun, 
Principal Sudder Ameen of Jessore, dated 22nd September 1852, 
affirming a decree by Syud Ahmed, Moonsiff of Mahomedpore, 
dated 26th December 1851. 

ASHGUR MIRDHA, (Dependant,) Appellant, 
versus 
SYFUDDUN JEMADAR, (Plaintiff,) Respondent. 
Vakeel of Appellant— Mahomed Ismael 
Vakeel of Respondent — Bungseebudun Milter. 
A defendant This case was admitted to special appeal on the 18 th April 1853, 
ted^tS^ake 1 a under the following certificate, recorded by Messrs. W. Jackson 
respondent of and J. Dunbar :— 

dan?1n ISS*" Mb# W ' Jackson.— " The plaintiff sues to obtain possession of 
case, from certain land, on the ground of the lease from Ursee Bebee, against 
^laiSiff^eriv- ^ e sa *^ Ursee Bebee, who appears but makes no defence, and against 
ed bis tidetbut another defendant, Asghur Mirdha, whose plea is that he holds a 
▼ho had made lease from Prannath Roy; the moonsiff decreed to plaintiff; the 
theiower court principal sudder ameen rejects the appeal of Asghur Mirdha, defen- 
Heid that the dant, because he has not made the other defendant, Ursee Bebee, 

appeal was pro- 7 , . ' 

periy rejected, a respondent. 

" Now as Ursee Bebee made no defence, it is impossible to say that 
she supports the plaintiff's plea or the defendant's, although un- 
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doubtedly, the decree being in favor of the plaintiff, who claimed as 
holding from her, any alteration in the decree in favor of the defen- 
dant, Asghur Alee, who claims to hold from another, would be to 
her (Ursee Bebee's) injury. 

" Still I think it doubtful, with reference to the fact that Ursee 
Bebee made no defence, whether it was necessary to make her a 
respondent I admit the appeal to try this point" 

Mb. J. Dunbaj*. — " I concur in admitting." 

Judgment. 

The Court holds that Ursee Bebee was a necessary party in the 
appeal preferred by Asghur Mirdha, as her interests were clearly 
involved in the controversy raised by the appellant in opposing the 
plaintiff's title derived from Ursee Bebee, and that the principal 
sadder ameen was right in rejecting the appeal as he did for defect 
of parties. We, therefore, reject the special appeal with costs. 



The 27th Apbil 1854. 

Present : 

J. DUNBAR, Esq., \ Judaes 
H. T. RAIKES, Esq., f Jua 9 e8 ' 

B. J. COLQIN, Esq., Officiating Judge. 
Case No. 217 of 1853. 



Special Appeal from the decision of Mr. S. Bowring, Acting Judge of 
Chittagong, dated 19/A November 1852, altering that of Moulvee 
Ameenooddeen Khan, Sudder Ameen of that district, dated 5/4 
May 1852. 

MAHOMED WASIL, (Defendant,) Appellant, 

versus 

HOSSEIN ALEE, (Plaintiff,) Respondent. 

Vakeels of Appellant — Mr. J. G. Waller and Mahomed Ismael. 

Vakeel of Respondent — Moulvee Aftabooddeen Mahomed. 

This case was admitted to special appeal on the 27th April 
1853, under the following certificates, recorded by Messrs. Jackson 
and Dunbar : — 

Mr. W. B. Jackson. — " The sudder ameen awarded the full 
claim. 

" The judge declares that a document filed by the plaintiff, on which 
this suit is brought, comes within Article 3, Schedule A., Regulation 
X. of 1829 ; and as the stamp is only rupees 2, it is good only to 
cover the claim as far as rupees 300, under Article 7 for bonds, 
and he decrees accordingly for rupees 300. 



A document 
written by an 
agent to nis 
employer, ac- 
knowledging 
receipt of a 
certain quanti- 
ty of rice, with- 
out mentioning- 
the value, and 
engaging after 
sale to account 
for the pro- 
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ceede, w not * The defendant now in special appeal argues, that this judgment 
cie ^Schedule w wrong, and the document does not come under Article 3, but 
a. Refutation Article 1, of Schedule A., I have therefore to consider the nature 
u'dU ™l " of the document 

relate to a " As f ar as can be learned from the sudder ameen and judge's 

of l v t ataation ble decisions, for the original document is not before the Court, the 
with the value document is written by an agent to his employer, a merchant ; it 
stated in it. acknowledges receipt of a certain quantity or rice, without mention- 
ing the value, and engages after selling it to account for the 
proceeds. 

" Now the receipt is for rice not for money, and therefore does not 
come within Article 45, Schedule A., indeed if it were for money, 
the exemption of receipt and the discharges for money deposited with 
an agent, to be accounted for without interest stipulated, would 
appear to cover it ; no stamp is therefore due on it as a receipt ; it 
remains to consider whether any stamp was requisite for the agree- 
ment, now the agreement is simply to account for the sale proceeds 
of another person's property, the agreement being between the owner 
of the property and the master employed by him to navigate his (the 
owner's) ship. I can find no rule in the stamp law requiring a stamp 
for such a document, indeed the principle of the exemption above 
cited, would appear to exempt the whole document, for there was no 
stipulation for interest or profit, there was no transfer of property ; 
the master of the vessel engaged to the owner to sell for him and 
pay him the proceeds. 

" I admit tne special appeal to try whether any and what stamn 
was due on this ikrarnama, and whether the judge's decision should 
not be reversed, and that of the sudder ameen confirmed." 

Me. J. Dunbar. — « I concur in thinking it doubtful whether any 
stamp duty should be levied on the receipt referred to in this case, 
under Article 3, Schedule A., Regulation X. of 1829, or whether 
it be not exempted under the exemptions appended to Article 45. I 
would not, howover, admit a special appeal to try the point on the 
present application, as the plaintiff in the lower courts is satis- 
fied with the decision of the judge, and the point in question was 
not raised by the petitioner. His object on the contrary was to 
show that the judge was wrong under the circumstances of the case, 
in giving the plaintiff a decree for any portion of the sum claimed 
on a document bearing an insufficient stamp." 

By the Court. 
On taking up this special appeal case, we find that the point 
recorded by Mr. Jackson for consideration is, whether the order of 
the sudder ameen or that of the judge is correct in favor of the 
plaintiff, but as the plaintiff has not appealed from the decision of 
the judge, we hold that the point cannot be taken up. 

Mr. Dunbar has recorded the object of the special appellant, 
without, however, recording any certificate. 
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Under Act XVI. of 1853, we amend* this certificate, and proceed 
to try the objection taken by the special appellant, viz., whether the 
deed on which the plaintiff sues is such with reference to Article 1, 
Schedule A., Regulation X. of 1829, as to entitle him to any decree 
atalL 

Judgment. 

Haying heard the document referred to, the Court are of opinion 
that it does not come under Article 1, Schedule A., Regulation X. 
of 1829, as it does not relate to a matter capable of valuation with 
the value stated in it. 

We, therefore, reject the special appeal with costs. 



The 29th April 1854. 

Present : 

J. DUNBAR, Esq., K, 

H. T. RAIKES, Esq., f Jua 3^ 

B. J. COLVIN, Esq., Officiating Judge. 



Regular Appeals from the decision of Baboo Oopenderchunder Nya- 
rut tun, Principal Sudder Ameen qf Zillah Jessore, dated 21*1 
July 1851. 

Case No. 10 of 1852. 

KASHEENAUTH SIRCAR and othees, (Defendants,) 
Appellants, 

versus 

Mb. ROBERT SAVIE, (Plaintiff,) Respondent. 



Case No. 11 of 1852. 

MADHUB CHUNDER BOSE and DENONAUTH GHOSE, 
(Defendants,) Appellants, 

versus 

Mr. ROBERT SAVIE, (Plaintiff,) Respondent. 

P'aheel of Appellants — Raboo Bungseebuddun Mitter. 

Vakeel of Respondent— Mr. J. G. Waller. 

Suit laid at rupees 37,849-14-3, for the possession of a gantee- eiw(fl»«tent 
jumma held by defendant, with the collusion of the former proprietor of interest ac- 
of the estate, from whom the plaintiff has purchased it with wasilat. SahJj| ff by *£ e 

The plaint sets forth, that the plaintiff has purchased a shikmee chaser at aside 
talook in pergunnah Nuldee, and the defendants have deprived him jj 1 d ^ ] ^ uti0n of 
of certain interests in the property, by alleging possession of mou- Decision of 
rosee and dur-mourosee tenures, derived from the old proprietors ^^^ er °°*!j 
and from themselves, in the possession of which they have been Serits. 
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maintained by the criminal courts under Act IV. suits, to set aside 
which the present action is brought, on the ground that these 
tenures are collusive, and have been created for the benefit of the 
old proprietors. 

The defendants, Easheenath and others, admit the purchase of 

flaintiff, but allege that it only includes the rights and interests of 
'earylal and Sumbboonauth, the son and nephew of Radhakaunth, 
whose name alone is registered as proprietor, but they hold shares 
in the talook jointly with the others, and their shares were not sold* 

The defendants, Jusodah, widow of Bholanath, and Rammunnee, 
of Bunmalee, are dur-mourosee holders of Kamakatee and three other 
villages, by lease from Easseenauth and the other mourosee pro- 
prietors, Muddub Ghunder and Denonauth, hold Kooleah and other 
villages under dur-mouresee from Kasheenauth and others, the mou- 
roseedars. 

Hursoondree, defendant, holds from Bholanauth and Rammunnee. 

The nringipal sudder ameen, for th$ reasons stated in his decision, 
gave a decree in favor of the plaintiff. 

Tho appellants in this appeal case are, Easseenauth Sircar, Hur- 
soondree Dassee, Juggutmonee Dassee and Bindoobassia, share- 
holders in the mourosee talook, and Jusodah and Rammunnee, the 
dur-mouroseedars of Eamakatee and other three villages. 

On the first issue, as to whether one action could be brought to 
set aside four decisions under Act IV. of 1840, the Court, after 
hearing a few words from the vakeel, decided, that as the plaintiff's 
claim was to establish his rights in full to the mourosee talook 
purchased by him, the mere fact of separate claims having been set 
up by the defendants, and separate decisions having been passed on 
each question of possession as raised by the defendants, cannot alter 
the nature of the suit which plaintiff is entitled to bring against 
those who withhold possession from him ; the cancelling of those 
decisions will depend upon plaintiff proving his case, and are no 
impediments to his suit 

The second issue which is on the merits was then taken up. 
Second issue on behalf of Appellants. 

Whether the fact of the appellants having a 11 annas, 6 
gundas 2 cowrees and 2 krants share in the disputed property, con- 
jointly with the 4 annas 13 gundas 1 cowree and 1 krant sharer has 
been proved or not ? If in the affirmative, then it is to be seen whether 
the auction sale, effected in satisfaction of a kistbundee regarding 
the balance of rent, executed by the 4 annas 13 gundas 1 cowrie 
and 1 krant sharer with a proclamation of their right and interest, 
is destructive, as the principal sudder ameen considers, to the right 
and interest of the appellants ? 

Baboo Bungseebuddun, on the part of the appellants. — The 
pleader read a kistbundee, dated 29th Poos 1249 B. S., executed by 
Sumbhoonauth Sircar and Pearylal Sircar ; this document sets 
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forth that the mourosee jumma Kamakatee (present property in 
dispute) and kismut Roopdhur having fallen into arrears from 1235 
to 1244, and a decree being passed against Sumbboonauth and 
Pearylal; which they were unable to satisfy, they execute this 
deed, promising to liquidate the same within a certain time, and 
that, if not so paid, their jumma Kamakatee and kismut Roopdhur 
are to be sold to satisfy it 

The pleader says, execution of this kistbundee was, according to 
one of its conditions, put in force against the partiee signing it and 
the present property in dispute, sold ; the lot-bundee is dated the 
6th July 1847 ; it notifies for sale the interest of Peary lal and Sum- 
bhoonauth in this mookururee jumma as registered in the zemindar's 
serishta; the deed of sale is dated 16th January 1848, and is to the 
same effect 

Whatever interests Pearylal and Sumbboonauth possessed is 
admitted by the vakeel to have been sold, the question is, what were 
those interests. 

The pleader then reads a notice of sale issued by the collector on 
the 14th January 1834, it notifies that the proprietors of pergunnah 
Nuldee sued Sreekaunth Sircar, Sumbboonauth Sircar and Radha- 
kaunth, as maliks of their property for arrears. 

Then a decree of the collector of 23rd April 1834, in which the 
Nuldee proprietors were plaintiffs and the above persons defendants, 
the suit being for rent of this tenure. 

Another fysala by the collector 20th February, 1836, between 
the same plaintiff and defendants, including among the latter 
another shareholder Eishen Mungul, for arrears also of this jumma 
holding. 

A notice of the collector, dated 11th June 1838, regarding insti- 
tution of a suit by the Nuldee proprietors, against these parties 
or their representatives for balance of rent on the same account. 

A notice of attachment issued from the court of the principal 
sudder ameen on this property in the names of Sumbhoonauth 
Sircar, Moddunmohun Sircar, Nurromoyee Dasea, widow of Sree- 
kaunth Sircar. 

Another fysala in a summary suit before the collector, 21st July 
1838, for arrears of this holding, plaintiff, the zemindar, versus 
Sumbhoonauth, Moddunmohun and Nu'romoyee Dassea. 

A fysala, 11th January 1841, before the collector, between the 
same parties. 

A notice of the collector of the 4th August 1840, regarding ba- 
lance of rent in the name of the same parties. 

A kubooleut, dated 22nd Aghuu 1245, given by Mr. Dribuse 
in favor of Kasheenauth, Sumbhoonath, Modhoomohun and Pearylal 
for lands in this tenure. 

A proceeding of the moonsiff, dated 12th May 1847, which recites 
that after inquiry the property was held to be in the possession of 
all the sharers. 



Digits 



zed by GoOgle 



( 200 ) 

A statement from the zemindar's muhafiz, called for by the moon- 
siff and filed on the 28th Sawun 1252, showing that the names of 
all the sharers were entered in the zemindar's office. 

Ten receipts for rent paid for 1243, 1245, 1253 and 1254, bear- 
ing the names of all the sharers. 

Besides these documents several witnesses were examined by 
the lower court, to prove appellants' possession. 

This mass of evidence clearly proves (the vakeel says) that the 
property was held jointly by all the sharers. Notwithstanding 
this, the principal sudder ameen has gone upon a fysala of 1817, 
in proof of Radhakaunth alone holding this tenure. This is very 
common, that one of a family should be the ostensible manager, 
though the other sharers remain in possession of their shares ; in 
proof of this, it is seen that from the year following this decree, 
all notices and all claims for arrears of rent and decision were 
in the names of all the sharers. If that decree had any force 
it was not acted upon in any transaction between the zemindar 
and these shareholders. 

As to the principal sudder ameen's ruling that the arrears in the 
kistbundee are on the whole jumma-holding, and therefore the 
whole property was pledged for its payment, there is no proof what- 
ever of this, and it can only be held, that the interests of those exe- 
cuting the kistbundee can be made liable for it 

A precedent to this effect is given in the case of Tarachund 
Bukshee versus Kumlakaunth Mujoomdar, decided on 22nd Febru- 
ary 1850, vide Sudder Dewanny decisions for that year. 

Mr. Waller contra, in support of the lower court's decision. — Ra- 
dhakaunth got a decree in his own favor, for possession of the whole 
holding and by consent of some of the former sharers ; these parties 
now before the Court, have not shown how they ever came into 
possession, subsequently, of any portion of the mehal. 

If, however, Pearyjal and Sumohoonauth represent all the holders, 
their acts must be considered binding on the others, for there 
is no specification of their having bound only their own shares. 
Suits for arrears of rent have been given against them, though the 
balance was of the whole mehal not any particular share thereof, 
and it is not likely the zemindar in taking the kistbundee would 
have made such a mistake as to leave out other shareholders in actual 
possession ; if then the arrear is shown to have been on the whole 
mehal, the whole must have been pledged for its realization ; if the 
opposite party can show the arrears were on account of any share 
in it, my client will give it up at once, as his suit is not founded 
on any trick or quibble of law, but on a bond fide claim, and he asks 
for no more than was obviously conveyed to him under the sale. 

Read a proceeding of the civil court of Jessore, dated 23rd of 
June 1842. Ranee Ruhman, zemindar of pergunnah Nuldee, plain- 
tiff, versus Sumbhoonauth Sircar and Peary lal Sircar, defendants; 
this proceeding sets forth that Sumbhoonauth and Pearylal having 
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failed to pay the kidts oh a certain kistbundee executed by them, 
for the realization of arrears of rent from 1235 to 1244, on jumma 
Kamakatee and kismut Roopdhur, execution wa3 directed to pro- 
ceed against them. On 12th January 1843* these same parties 
gave a new kistbundee to satisfy this decree out against them, 
whereby they pledged the property now in litigation to meet the 
new kists agreed upon, and in satisfaction of that kistbundee this 
property was subsequently sold. If then the others had any share 
there can be no doubt they were consenting parties to this arange- 
ment. 

Baboo Bungseebuddun replies. — As to the decree being in the 
name of Radhakaunth, that suit was between Radhakaunth and the 
zemindar ; if it only secure Radhakaunth possession, why did the 
zemindar immediately after it associate the others with Radhakaunth, 
in the notices and decrees for rent 

Reads another kistbundee, dated 22nd Bysakh 1248, executed by 
Sumbhoonauth, Pearylal, Sharalal and Muddunmohun for arrears of 
their jote-jumma, during 1246 B. S., this, the vakeel argues, proves 
that the other kistbundee of 1249, signed by only Sumbhoonauth and 
^ Pearylal, was on account of arrears due from them only, and there- 
fore executed by them alone. 

Reads a notice, 14th August 1840, of sale in the names of Sum- 
bhoonauth Pearylal, Muddunmohun and Nurromoyee Dassea, and 
Sreekannth, apprising them of the jote-jumma being lotted for 
arrears. 

Baboo Bungseebuddun Mitter now proceeded to take up the 
argument regarding the finding of the lower court, on the dur-mouro- 
eee tenures of Jusodah and Rammunnee and Mudhabchunder and 
Denonauth, the latter having preferred an appeal in another case 
(No. 11) which the — Court directed to be argued together. 

Mouza Kamakatee and three others at a jumraa of rupees 1,293 
were given by apottah to the husbands of Jusodah and Rammunnee, 
appellants, on the 9th Assar 1249, the grantors were Kaseenauth, 
Sumbhoonauth, Muddunmohun Pearylal and Shamlal ; the considera- 
tion as salamee, was rupees 2,600, the pottah is registered (27th 
August 1842) the parties have proof of possession and payment 
of rent 

Madhubchunder and Denonauth have a pottah of the 16th Magh 
1247 B. S., it is for some villages of Kamakatee and one of Roop- 
dhur, the jumma rupees 551, the salamee rupees 441. 

Proofs of possession and payment of rent were produced in the 
lower court, it is not registered. 

These tenures, if allowed to be good, are not void under a sale in 
eatisfaction of a decree. 

Mr. Waller contra. — Madhubchunder is the brother-in-law of 
Muddunmohun, and Denonauth is the son-in-law of Kasheenautb, 
the principal sudder ameen remarks, that at the time of execution 
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of the decree Madhubchunder alleged, that it was his purchased 
jumma, now he declares it to be his dur-mourosee holding. 

This is one of the grounds for the principal sudder ameen reject- 
ing this plea. In a former suit, regarding this pottah, it was admit- 
ted that Sumbhoonauth and Pearylal only were the grantors, and a 
compromise was effected with them ; now the pottah as filed shows, 
that all the six shareholders signed it, this the principal sudder ameen 
views as an attempt to prove that all the defendants -are share- 
holders, and that the pottah has been prepared with this object, and 
could not, therefore, be registered by them. 

Judgment. 

The plaintiff in this case is the purchaser at public auction, in 
satisfaction of a decree, of a valuable raookururee jote-jumma in 
pergunnah Nuldee, full possession of which has been withheld from 
him by the defendants on various pretexts, which have given rise 
to the present suit As in most cases of this kind the purchaser has 
little or no proof of his own to offer, but relies on papers and docu- 
ments recorded in the public offices, to show the inconsistency of 
the present claims set up by the defendants, with previous acts 
and admissions of their own with respect to the property now in 
litigation. 

The case before the lower court was this. A mookururee jote- 
jumma consisting of Kamakatee and other villages in pergunnah 
Nuldee, fell into arrears of rents from 1 235 to 1244, for which decrees 
were given, and Pearylal Sircar and Sumbhoonauth Sircar, as the 
niookurureedars, executed a kistbundee, promising to pay the amount 
within a certain time, but neglected to do so, and in June 1842, exe- 
cution on this kistbundee was taken out against them. On the 12th 
January 1843, corresponding with 29th Poos 1249 B. S., these 
two persons executed a fresh kistbundee on account of balance due 
under the old instalment bond, and in settlement of arrears due on 
account of this jote-jumma, and pledged the jote-jumma tenure 
itself as security for the payment of the kists, these, however, were 
not liquidated and execution having proceeded on this kistbundee 
against the two who signed it and the property pledged, the mooku- 
ruree tenure was sold by the judge in satisfaction of the decree, and 
the plaintiff purchased it. 

One set of the defendants allege, that Pearylal Sircar and Sum- 
bhoonauth who signed the kisbuudee and pledged the jote-jumma, 
only held a certain share in the property as joint sharers with them- 
selves, and that their own (the defendants') shares have not passed 
away to the plaintiff under the purchase. 

The defendants, Jasodah and Rammunnee, allege that all the 
shareholders executed a dur-mourosee lease of some of the villages 
to their husbands, on the 9th Assar 1249, which lease is not voida- 
ble under a sale in satisfaction of a decree of court, and that the/ 
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have under-let their interests to Hursoonduree, a defendant and wife 
of Muddunmohun, one of the alleged shareholders. 

Madhubchunder and Dengnauth allege another dur-mourosee 
lease in their favor of the remaining villages, dated 16th of Magh 
1247. 

The first question, therefore, before the Court is, whether the sale, 
under the kistbundee decree against Pearylal and Sumbhoonauth, 
has transferred the jote-jumma to the purchaser without reservation 
for the benefit of their shareholders or not, and the second is whether 
the dur-mourosee leases should be allowed to stand or not. 

On the first point we find, there can be no doubt that in 1817 a 
decree was passed by the civil court against the zemindar of Nuldee, 
awarding possession of this mookururee to Radhakaunth, the father of 
Pearylal, alone ; that in that suit two of Radhakaunth's brothers ad- 
mitted that he alone was entitled to the property, as their father had 
bestowed it upon him by gift, giving them their shares in pergunnah 
Mawool ; this they now allege was a mere ruse, to get the suit through 
the courts without question as to the interests and shares of those 
entitled to sue with Radhakaunth; but that they all remained in joint 
tenancy of the jote, and that the public notices issued at the instance 
of the zemindars, and through the public offices, since the decree in 
the names of Pearylal and the others show that they have all been 
regarded as holding shares and interests in the property. Although 
we see there is some reason to allow that the defendants may have 
been so treated by the zemindars, yet nothing has been brought for- 
ward by the defendants to account for this, on the ground that any 
Eublicly recognised arrangement of their shares in the property had 
een entered into and notified by themselves ; and we are not pre- 
Eared to admit that the fortuitous circumstance of these notices, &c, 
eing issued in the names of other members of the family, as well 
as Pearylal Sircar is sufficiently significant of these defendants 
having held independent shares or interests in the property, so as to 
lead to the conviction that their signatures were indispensably 
necessary to make the kistbundee legally effective against them- 
selves. On the contrary, the very fact that Radhakaunth's name 
alone was allowed to represent them all in so important a matter as 
a civil decree, and as representing their tenure in the zemindar's 
office, convinces us, that all acts done by Pearylal Sircar were 
deemed legally binding upon them, and that Sumbhoonauth (his 
cousin's) joining with him was either in proof of the full consent and 
acquiescence of his branch of the family, or of some exclusively 
personal interest which has not been set before us, and which as 
affecting his own rights is of no consequence in the present suit 
We, therefore, have no hesitation in setting aside the claim of the 
shareholders as futile, and holding the sale to have been made with- 
out any reservation of rights in favor of these parties. 
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Regarding the two dur-mourosee pottahs held by the other defen- 
dants, we would remark that we entirely agree with the principal 
sudder ameen, in the reasons recorded by him for rejecting them. 

One bears date only one day prior to the decree in the kistbundee, 
and is not registered, till some days afterwards its existence, pre- 
vious to the date of its registration, is very questionable, and the 
under-letting of the property to Hursoondree, the wife of Mud- 
dunmohun, one of the alleged shareholders, thereby keeping the 
property in the hands of one of the original lessors, tends to disclose 
the fraudulent intent of the transfer. 

Mudhubchunder's and Denonauth's claim is exposed by the 
solehnama decree in their suit, with Pearylal and Sumbhoonauth, 
and we have no doubt the respondents' pleader has truly 
exposed the fraud attempted to be practiced by these parties in 
collusion with the mookurureedars, in substituting a pottah signed 
by the six sharers jointly, in lieu of one formerly alleged by 
them to have been taken, from Pearylal and Sumbhoonauth only ; 
which pottah, if in existence, having been held for the interests of 
those two debtors, would have now fallen in under the sale, and, 
therefore, have been of no benefit to them. 

We confirm the decision of the lower court with costs against the 
appellants. 

This decision also disposes of Case No. 11, an appeal arising out 
of the decision of the lower court in this case, which is also dismissed 
with costs. 
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ERRATA. 



Page 171 of the Sudder Decisions for April 
1854.— For case No. "357," read " 358," and/or 
valued at Rupees ." 14,178-12-0," read " 8,183." 
Again at page 176, for suit for the possession 
of 575 beegas of land valued at Rupees " 8,182," 
read only suit for " 14,178-12-0." 
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The 1st May 1854. 

Present : 

Sir R BARLOW, Bart.,) 

J. DUNBAR, Esq., > Judges. 

H. T. RAIKES, Esq., j 

Case No. 63 of 1852. 



Regular Appeal from the decision of Oopenderchunder Nyaruttun, 
Principal Sudder Ameen of Zillah Jessore, dated 28th Jvovember 
1851. 

RAMRUTTUN ROY, (Plaintiff,) Appellant, 

versus 

GEREESCHUNDER CHATTERJEA, (Defendant,) 
Respondent. 

Vakeels of Appellant — Mr. J.G. Waller, and Baboos Ramapersaud 
Roy and Kishen Kishore Ghose. 

Vakeel of Respondent — Baboo Bungseebuddun Hitter. 

Suit for possession of lands with wasilat ; valued at Company's Decunon of 
rupees 9,807-2-10. S^ZSM 

Baboo Ramapersaud Roy> for appellant — The principal sudder majority of the 
ameen's decision is founded, not upon the merits of the documents SSe e^denoe 
and evidence of the plaintiff, but on a certain solanama entered into of a local in- 
by the plaintiff and Juggernauth Mundle, the defendant, proprie- Jna^een^The 
tors of 219 beegas, not in any way affecting the case as regards dissenting' 
the other defendants, the Chatterjeas, present as respondents, against ^uhe^een 
whom we claim possession of 60 beegas. had no autho- 

It was argued by the appellant that under such circumstances *&£**** *Jt 
the investigation is incomplete, and that the case should be re- 
manded. 

In the opinion of the majority of the Court a remand is unneces- 
sary, as the principal sudder ameen has, irrespective of any proofs 
adduced by the defendants (respondents), thrown out the evidence 
and proofs, put in by the plaintiff's, upon their own merits, as bad 
altogether, and therefore not requiring any further defence on the 
part of the respondent 

Sir R. Barlow is of opinion that the value of the evidence 
and of the documents should have been tested, and any defects or con- 
tradictions distinctly stated, on account of which the principal sud- 
der ameen discredited them ; the mere argument that plaintiff would 
have relinquished nothing unless he was conscious of his own defec- 
tive claim, and therefore that all his evidence and proofs are worth 
nothing, is not sufficient for rejecting the claim, the more so as the 
ameen sent placed no reliance on the witnesses brought forward by 
the defendants. The ameen deputed to the spot considered plaintiffs 
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claim clearly established. The case should, under such circum- 
stances, be remanded for a further testing of the proofs and a clear 
declaration of the principal sudder ameen's judgment on them. 

The case proceeds. 

Both parties have produced documents, &c, in support of their 
evidence, — the defendant to establish the fact of possession of the 
disputed land as Ramchunderpore, the plaintiff to show that previous 
to his purchase the former proprietors held them as halleedharee. 

Judgment. 

Sir R. Barlow and Mr. J. Dunbar. — In our judgment the 
appellants have made out a better claim than the defendants (respon- 
dents) to the 60 beegas they hold. 

The ameen, who was deputed to make a local inquiry, considered 
the plaintiff's right proved, while he was of opinion that the Chatter- 
jeas had altogether failed ; he was sent some two years and a half after 
plaintiffs had compromised with the other defendant, Juggernauth 
Mundle, and his report and investigation refer to the Chatterjeas 
alone. No proof has been put in by them antecedent to the magis- 
trate's decision under Regulation XV. of 1824, in which that officer, 
on their appearance as third parties, noted that they were to remain 
in possession as before. Defendants have only filed a chitta, when 
the land was measured in a resumption suit, in which mention is 
made of some 9 beegas being in Ramchunderpore, not 60 beegas as 
now claimed by the respondent, and copy of a roobukaree of the 
foujdaree court in some trifling case ot assault and the evidence of 
a few witnesses ; but these were not credited by the ameen, who, in 
his report, declares the defendant's case disproved. This report was 
filed with the record, and some witnesses, independant of either party, 
were examined on oath by him ; further, witnesses were also examin- 
ed in the principal sudder ameen's court, who stated the lands 
belonged to plaintiff. No reason is assigned for the rejection of the 
evidence thus produced ; it may not have been so strong or so clear 
as could be desired, still it is better than that which the respondents 
have given in. We, therefore, reverse the decision of the principal 
sudder ameen, and pass judgment for the appellant with costs. 

Mr. H. T. Raikes. — I cannot agree with my colleagues in giv- 
ing a decree for possession, on such evidence of title as the plaintiff 
has adduced in this case. The ameen, on whose report so much 
reliance is placed, appears to have held a regular judicial inquiry 
on the spot, examining witnesses on oath and recording his opinion 
on the value of the evidence tendered by each party. His report 
is not founded on any thing he has personally ascertained by local 
investigation, or by means of explanatory statements of others, but 
is a mere opinion on the credibility of the witnesses examined by 
him. An inquiry so conducted is diametrically opposed to Cir- 
cular Order, No. 17, of the 2nd of August 1851, and the full bench 
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decision of the 28th idem, in the case of Kaleechurn Lahoree 
versus Baboo Prosonnocoomar Thakoor, page 535 of the Sudder 
Court's Decision for 1851. I would, therefore, exclude this report 
from consideration altogether. 

The proof filed by the plaintiff in the court below, consists of a 
fysala of the revenue court for the rent of 1 beega of land, nine 
kuhooleuts, dated in 1244 B. S., and oral evidence of witnesses. 

The fyasla proves nothing, the nine kubooleuts were not filed 
in 1838 in the Regulation XV. case, by which the defendants were 
maintained in possession, and the witnesses are ryots of the plaintiffs, 
speaking to facts of 13 years ago when giving their evidence. 

It must be remarked that the present suit is for possession of 
lands, which in 1838 were the subject of a suit under Regulation 
XV*. of 1824, when an adverse decision was passed against the then 
zemindars, who for a period of ten years, during which they held 
the estate, never attempted to recover possession, or to set aside the 
decision of the magistrate maintaining the defendant in possession. 
The plaintiff then purchased the zemindaree rights at a Sheriff's sale, 
and soon after commenced this action. The proofs he adduced 
were of course derived from his predecessors, and it seems quite in- 
credible, that if they really possessed such evidence of their rights, 
they would have allowed so many years to pass without attempting 
to require them. I utterly discredit the whole of it, and consider it 
insufficient to disturb the long possession of the defendants. I 
would, therefore, uphold the lower court's decision. 



The 3rd May 1854. 

Present : 

Sir R. BARLOW, Bart.,1 t , 
H. T. R A IKES, Esq., ] JUfi 9<*- 

Petition No. 516 of 1853. * 



In the matter of the petition of Jysoonderee Debea, filed in this Held that in 
Court on the 25th July 1853, praying for the admission of a spe- *J^ f montii- 
cial appeal from the decision of Moulvee Syed Abdool Wahid ly stipend, due 
Khan, principal sudder ameen of City Moorshedabad, under date the de 8tam Wil,, 
the 26th April 1853, reversing that of Baboo Doorgapersaud Bose, should be in 
moonsiff of Lalbaugh, dated 24th June 1852, by nonsuiting the ^e^moSnt 
plaintiff in the case of Jysoonderee Debea, plaintiff, versus Muhesh- claimed, 
wuree Debea, defendant 

It is hereby certified, that the said application is granted on the 
following grounds : — 

This suit was instituted for six months and some days arrear of 
monthly stipend secured to plaintiff under a will. The moonsiff 
gave a decree in part, and the principal sudder ameen nonsuited 
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on the ground that plaintiff's claim should have been brought on 
an institution fee, calculated at ten times the amount of claim under 
No. 2, Schedule A, of Regulation X. of 1829. 

The special appeal is brought on the ground that this ruling 
of the principal sudder ameen is wrong. 

We are of opinion that the suit was rightly brought on a stamp 
in proportion to the amount claimed. There was no agreement 
for a monthly sum, under contract between the parties. 

We remand the suit to the principal sudder ameen for decision 
on its merits. 



The 3rd Mat 1854. 

Present : 

Sir R. BARLOW, Bart., ) T . 
H. T. RAIKES, Esq., } Ju 9«"- 

Petition No. 658 op 1853. 



Remand on ^ the matter of the petition of Kenoo Shah, filed in this Court on 
application for the 1st September 1853, praying for the admission of a special 
tnerebeinjTno a PP ea * fr° m th* decision of Mr. H. Atherton, additional judge of 
defect of parties Sarun, under date the 14th June 1853, affirming that of Mirza 
to tire* point at Mahomed Saddiq Khan, principal sudder ameen of that district, 
iaaue. under date 17th June 1850, in the case of Musst Munnoo Koer, 

plaintiff, versus Kenoo Shah, defendant. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The judge's decision is at page 194 of the Zillah Decisions, 4th 
June 1853. 

The application is founded on the ground that there is no defect 
of parties, and that the only issue which could be taken was that 
taken by the defendant, namely, the amount claimed by plaintiff 
and the genuineness of the receipt 

The defect of parties, the judge asserts, arises out of the absence 
of Musst Gunjia in appeal, which was raised by the respondent; 
She had been made " a precautionary defendant" by the plaintiff*, 
but did not appear in the first instance, and nothing on the record 
shows that there was any privity between her and the defendant, 
petitioner. Musst Gunjia and the plaintiff are the widows of 
Khidunoo Shah, who carried on business with the defendant, Eenoo ; 
on adjustment of accounts, a certain sum was, it is alleged, declared 
due to them, and plaintiff sues for her half share. 

Defendant denies the amount at which it is stated the settlement 
was made, and pleads payment of full amount actually due to her. 

We do not find that there is any defect of parties as regards the 
issue between the plaintiff and the petitioner, any judgment passed 
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between them could not affect a third party claiming a right, and 
would be complete on the issue taken by the parties to this suit. 

The respondent, though cited, not having appeared, we remand 
the case to the judge to be disposed of on its merits. 



The 4th Mat 1854. 

Pbesent: 

Sir R. BARLOW, Bart.,1 

J. DUNBAR, Esq., > Judges. 

H. T. RAIKES, Esq., j 

CASE No. 191 of 1853. 



Special Appeal from tfie decision of J. H. Patton, Esq., Judge of 
Hast Burdwan, dated Mth September 1852, reversing a decree of 
Moulvee Syed Fuzlrubbee Khan, Principal Sudder Ameen of 
above ZUlah, dated 22nd July 1851. 

SIMON THADDEUS, (Plaintiff,) Appellant, 

versus 

SHEIKH HOSSEIN BUKSH, (Defendant,) Respondent. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeel of Respondent — Mr. J. G. Waller. 

This case was admitted to special appeal on the 19th April Held that 
1853, under the following certificate, recorded by Messrs. W. f^S^f 
Jackson and J. Dunbar : — a person does 

Mb. J. Dunbar.— " The particulars of this case will be found at eonstuu^any 
pages 159 and 160 of the East Burdwan decisions, for the month such injury as 
of September 1852. The decision of the judge bears date the. 11th ^{£2?*^ 

of that month. tual assault. 

"The application is on the ground that the judge's decision N 1 ^d^Jjg 
is opposed to the precedent furnished by the case of Bydnath consequence of 
Purbinkur Bhuttacharjea, disposed of by two judges of this Court ^^ 5t, d th 4 re 
on the 22nd December 1851, in which it is laid down, that the which°damayes 
civil court should take cognizance of a claim for injuries sustained could be assess- 
from the use of abusive language or assault. The judge in the pre- 
sent case does not assert that the constructive assault by threaten- 
ing to beat with a shoe had not been proved, but he holds that 
the act is matter for a criminal prosecution not the ground of 
award for damages. He observes that this Court have held that 
damages cannot be awarded by the civil courts under the terms 
of Section XVIII., Regulation III. of 1793, simply for acts which 
ought to be the subject of criminal prosecution. It appears to me 
that he has misunderstood both the ruling of the Court and the 
law he quotes, and that the injury complained of by the plaintiff 
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is clearly one of a nature which the courts are competent to take 
up under that law. I admit the special appeal, therefore, to try 
whether the judge's decision can be upheld." 

Mr. W. Jackson. — " I do not think that an action can be sus- 
tained in a civil court for damages for holding up a shoe. It is 
not stated, that there was any offer of a blow, the shoe might have 
been held up at a distance which precluded the possibility of a 
blow, but if no blow was offered, there was no assault, there was 
no abuse, for the terms of abuse are not specified, there is thus 
nothing left, but the simple holding up a shoe ; — I do not think this 
actionable." 

Judgment. 

Sir R. Barlow and Mr. H. T. Raikes. — The pleader on 
the part of the special appellant relies on the precedent quoted 
in the certificate ; that case rules that the raising a shoe to 
beat another, amounts in law to an assault, and that a civil court 
is competent to take cognizance of a claim for injuries sustained 
from acts of this description. 

In this suit, as laid, there is only a general plea that injury has 
been sustained by the plaintiff from the defendant raising his shoe 
to beat him. Such an act does not in itself constitute any such injury 
as might be inferred from an actual assault, and as provocation of a 
breach of the peace is only cognizable by a criminal court We have 
no injury pleaded as a consequence of the act, and no data on which 
damages can be assessed, and an action arising from the act alone, 
is, in our opinion, barred by Section XVIII., Regulation III. of 1793. 
We, therefore, dismiss the special appeal with costs. 

Mr. J. Dunbar. — This is quite a parallel case with that of 
Bydnath Turlunkur Bhuttacharjea, disposed of by two judges of 
this Court on the 22nd December 1851 ; they ruled that taking off 
the shoes and raising them to beat a person, amounts in law to an 
assault, and that a claim for injuries sustained in consequence of 
such acts is clearly cognizable by the civil courts. In this opinion, 
I concur. As remarked by the pleader for the special appellant in 
his argument, either the actual beating or the threat to beat with 
a shoe is regarded in this country with the greatest horror, as en- 
tailing disgrace upon the person beaten or threatened. The crimi- 
nal court could take up the matter as regards the act complained 
of, but it could not deal with the question of compensation in the 
way of damages, with reference to the consequence of such act If 
the civil court be satisfied that injury to the feelings and position 
in society of the plaintiff is the necessary consequence of the act 
complained of, a decree ought to pass for the plaintiff. I think, 
therefore, the judge was wrong in throwing out the case on the 
ground that the act complained of was only matter for a criminal 
prosecution. 
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The 4th May 1854. 

Present : 

Sir R. BARLOW, Bart. 

J. DUNBAR, Esq., V Judges. 

H. T. RAIKES, Esq., 

Case No. 198 op 1853. 



■} 



An action for 



Special Appeal from the decision of Mr. A. Davidson, Principal 
Sudder Ameen of Midnapore, dated 6th October 1852, affirming 
a decree of Moonshee Khyrut Hossein, Acting Sudder Moonsiff 
of that district, dated 2\st June 1852. 

SOONDER PAKRAH, (Dependant,) Appellant, 

versus 

RAMTUNOO PALL, (Plaintipp,) Respondent. 

Vakeel of Appellant — Baboo Kishen Sukha Mookerjea. 

Vakeel of Respondent — Moonshee Alee Afsur. 

This case was admitted to special appeal, on the 20th April 
1853, under the following certificate, recorded by Messrs. W. dama^es^M 
Jackson and J. Dunbar: not lie, where 

Mr. W. B. Jackson — " Plaintiff sues for damages arising from ha§"?f house 
the defendant having given false information to the police, and searched by the 
had his house searched. mforaation^of 

" The lower courts find that the information was false, and th « defendant, 
award damages. Now it is matter of question whether the mere toe°po1?af\hat 
fact that the statement was not proved, or even proved not correct, *« only cause 
would be sufficient to sustain an action for damages. I admit the wa/^ni-wm 
special appeal to try whether the defendant was liable for damages subsisting 
upon the circumstances as found in the lower courts. andlhe plain- 

" It appears to me that to render the party liable, there must be tiff. 
a fraudulent intent and wilful false statement proved against him, 
and this is not distinctly found in the lower courts." 

Mr. J. Dunbar. — " I concur in admitting the special appeal.'' 

Judgment. 

The fact found by the principal sudder ameen, and as laid in the 
certificate is, that the defendant, special appellant, admits that the 
only ground of suspicion against the plaintiff was that ill-will sub- 
sisted between him and the plaintiff. Such was the plaintiff's 
statement before the police, and it was for them to act or other- 
wise under Section XXV. Regulation XX. of 1817. It is al- 
ready difficult to induce parties to give information of burglaries 
and other offences, and if on their occurrence the informants are 
to be subject to actions for damages and made liable in the civil 
courts, crime must necessarily increase. The police may have 
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exercised a wrong discretion in searching the plaintiff's house upon 
insufficient grounds, but that is not the defendant's fault. Other 
cases referred to in the course of the argument have been decided 
on this principle, and we are not disposed to depart from the prin- 
ciple. We reverse the decisions of the courts below. 



The 4th May 1854. 

. Present : 

Sir R. BARLOW, Bart.A 

J. DUNBAR, Esq., V Judges. 

H. T. RAIKES, Esq., j 

Case No. 201 of 1853. 



Special Appeal from the decision of Lohenath Bote, Principal 
Sudder Ameen of Zillah Hooyhly, dated 29th September 1852, 
reversing a decree passed by Moulvee Mahomed Allum, Moonsiff 
of Oolooberiah 9 dated 25th June 1851. 

GOPAULKISHEN SOOR, (Paintiff,) Appellant, 

versus 

KADERBUKSH and others, (Defendants), Respondents. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeel of Respondent, Kaderbuksh — Moulvee Aftabuddeen. 

Special ap- This case was admitted to special appeal on the 20th April 
peal to reduce 1853, under the following certificate recorded by Messrs. W. 

c^nt of excess B - J ackson and J - Dunbar :— 

value of the " The plaintiff sued before the moonsiff for rupees 296, on a 
» tam P L ™^ e in stamp of rupees 16, and got a decree. Defendant appealed on a 
jSpondent e 32 rupees stamp, and the decree was reversed with costs. 
J,*J i,, ^J iaIded " The plaintiff urges that the defendant used a stamp of rupees 
decree 1 accord- 32 unnecessarily, when a 16 rupees stamp would have sufficed, and 
u^y* that such useless expense ought not to be awarded against him as 

costs. 

" We admit the special appeal to try whether the excess of 

rupees 16, ought not to be deducted from the charge of costs to 

plaintiff, and charged to the defendant" 

Judgment. 

The case being brought forward for hearing, the respondent's 
pleader waives his right to the excess rupees 16 costs. The appeal 
is, therefore, decreed with costs of this Court. 
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The 4th May 1854. 
Present : 

Sir R. BARLOW, Bart.,) 

J. DUNBAR, Esq., V Judges. 

H. T. RAIKES, Esq., ) 

Case No 210 op 1853. 



Special Appeal from the decision of Sreenauth Biddyabagish, Princi- 
pal Sudder Ameen of Chittagong, dated \6th September 1852, 
affirming a decree of Ameenooddeen Mahomed, Moonsiffof Chuck' 
la Deang, dated \3th March 1852. 

KALEENAUTH BANERJEA and others, (Defendants,) 

Appellants, 

versus 

MUSST. HURSOONDEREE, (Plaintiff,) Respondent. 

Vakeel of Appellant — Baboo Kisken Khhore Ghose. 
Vakeel of Respondent — Ahmed Alee. 

This case was admitted to special appeal on the 26th April A party in 
1853, under the following certificate, recorded by Messrs. W. B. ha^/fifed bis 
Jackson and J. Dunbar : — jaidad, or re* 

" In Chittagong the owner of a mehal sues the owner of another ^{1^° a?the 
for certain lands, including the collector among the defendants, al- settlement, is 
leging that although by the settlement this land was by collec- sufn^for^Oier 
tor made over to ^defendant as part of his mehal, a decree, which lands as be- 
before the settlement, had assigned it to plaintiff, and the collector i^f^n* 1 * 
had no right to make it over in opposition to a decree of court ; the thougn he may 
principal sudder ameen decrees to plaintiff. wWch a he*did 

" The defendant, now in special appeal, says that the plaintiff not bring for- 
has given a jaidad, or receipt for all the land he was entitled to at wa j d ^ ^J^e 
the settlement, and such a receipt has been held to be a bar against time of setae-. 
all future claims for more ; it is plain the land in question is not ment - 
included in the jaidad, for the plaintiff says the collector has not 
given it to him, and the jaidad^is a receipt for what the collector 
gave him. The plaintiff's suit ought, therefore, to be dismissed, 
notwithstanding the old decree, which is of no force under the new 
state of affairs consequent on the plaintiff's having given a receipt 
in full. - 

" We admit the special appeal to try this point, whether the 
plaintiff's claim is not barred by the fact of his having given a 
jaidad or receipt" 

Baboo Kishen Kishore Ghose, having been heard in support of 
the application for the special appellant, and Moonshee Ahmed 
Alee on the other side, the Court record the following 
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Judgment. 

We are of opinion that the plaintiff's suit is barred. He was in 
possession at the time of settlement of a decree of court, entitling 
him to certain lands, and notwithstanding that the whole of these 
lands were not assigned to him, under the settlement, he signed 
the jaidad, thereby acknowledging that he had got all that he 
could claim as pertaining to his own two mehals. Having the 
decree in his hand, he should have preferred any objection to the 
distribution of the lands by the collector to him at the time of set* 
tlement Any claims to more lands than he received, as turruf, 
after signing and delivery of the jaidad, cannot be recognized* 
We reverse the decision of the lower court with costs. 



The 8th Mat 1854. 

Present : 

Sir R. BARLOW, Babt.,T 

J. DUNBAR, Esq., V Judges. 

H. T. RAIKES, Esq., J 

Case No. 275 op 1852. 



Regular Appeal from the decision of Mahomed Kuleem Khan, Prin- 
'cipal Sudder Ameen of Backergunge, dated 28th April 1852. 

ROQUE MARIANO DOSANJOS ANJOS, (Defendant,) 
Appellant, 

versus 
ANUNDMONEE and others, (Defendants,) Respondents. 
Vakeel of Appellant — Baboo Ramapersaud Roy. 
Vakeel of Respondents — Bungseebuddun Hfitter. . 
Remand for Suit for possession of an 8 annas share of property mortgaged to 
Seo^erofthe ^ e plaintiff, for which a foreclosure had been taken out by him ; 
lower court on valued at rupees 5,625-1-6. 

thl ^p^lnte The appellants, third parties in the case pending before the prin- 

to appear as cipal sudder ameen, appeared and claimed as heirs to Manuel 

sufficient!* to " Camell ° Ferrao, to answer to the plaint filed by the respondent in 

this case. The principal sudder ameen decided the suit as between 

the plaintiff and Chunaer Periad Chukerbuttee and Nubbee Buksh, 

the mortgager. 

Neither the heirs of Manuel Camello Ferrao, though called for, 
nor the alleged heirs of Dr. Clementi, the present appellants in 
court, gave answer to the plaint; the latter, however, applied to be 
admitted to defend, but their petition was put aside by the principal 
sudder ameen, though no one at the time objected to their right 
as heirs. 
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The investigation is, therefore, incomplete, the case mast be re- 
manded for further consideration. An order of rejection or admis- 
sion, with grounds assigned, must be passed on the petition preferred 
before the principal sudder ameen ; the order to place it on the 
record does not meet the exigency of the case. 

Should the principal sudder ameen admit the appellants to defend 
the suit, he will of course enter into the merits of the case, as plead- 
ed by the parties before him, and decide it accordingly. 



The 8th Mat 1854. 

Present : 

Sir R. BARLOW, Bart.,) 

J. DUNBAR, Esq., > Judges. 

H. T. RAIKES, Esq., ) 

Case No. 440 op 1852. 



Regular Appeal from the decision of Mr. W. J. H. Money, Judge 
of 2±-Pergunnahs, dated 9th July 1852. 

CHUNDERNAUTH MOOKERJE A,(Defendant,) Appellant,, 

versus 

MAHANUND ROY and others, (Plaintiffs,) . 
Respondents. 

Vakeels of Appellant — Mr. J. G. Waller and Moulvee 
Fuqueer Ahmed. 

Vakeel of Respondents — Baboo Kishenhishore Ghost. 

Suit for a deed of sale of an 8 annas share of a putnee talook ; Decision of 

valued at rupees 1,650. $3.^*. 

The case is fully reported by the judge of 24-pergunnahs at page evidence in a 

68 of the decisions 9th July 1852. SLtn^fa 

The general issue is taken in appeal on the merits. deed of sale. 

Judgment. 

We find that the grounds, on which the plaintiff got his decree in 
the lower court, are good and sufficient The plaintiff has filed on 
the record the former title deeds, he has produced evidence to 
payment of the full amount of purchase-money as well as the bill 
of sale executed by the defendant These facts are opposed to the 
pleas, which defendant has urged, and the non-production of the 
bill of sale, which the defendant alleges he executed for a 5 annas 
share of the putnee, and- which he admits he took to the registry 
mohurir, and re-took from him as the money was not forthcoming, 
make out so strong a case in plaintiff's favor and are so much 
against the defendant, that we have no hesitation in confirming the 
judge's decision, and dismiss the appeal with costs. 
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Suit barred 
by the law of 
limitation, the 
right of the 
plaintiff eprin- 
ing from a 
purty proved 
to have exer- 
cised no pro- 
prietary posses- 
sion for above 
40 years, as 
against the de- 
fendant whose 
title as an 
adopted son 
was derived 
from them. 



The 9th Mat 1854. 

Present : 

Sir R. BARLOW, Bart.,) 

J. DUNBAR, Esq., V Judges. 

H. T. RAIKES, Esq., J 

Case No. 221 of 1852. 



Regular Appeal from the decision of Mahomed Sadiq Khan, 
Principal Sudder Ameen of Sarun, dated 16th March 1852. 

UMMERNARAIN, (Plaintiff,) Appellant, 

versus 

DURPNARAIN SINGH, after him RUGHOOBUNSEE 
KOONWUR and others, (Defendants,) Respondents. 

Vakeels of Appellant — Mr. J. O. Waller and Moonshjee* 
Ameer Alee. 

Vakeels of the Respondents, Rughoobunsee and Judoobunsee — Baboos 
Ramapersaud Roy and Kiskenlcishore Ghose. 

Vakeel of the Respondent, JBootuknarain and others — Moonshee 
Aftabudeen. 

Suit instituted for the possession of mouza Kurskan, pergunnah 
Bifrel and other villages, valued at rupees 14,873-6-3. 

The plaintiff sues to succeed to the estate of his maternal grand- 
father, Dureow Singh, deceased, on a tumluknama executed by 
the deceased in favor of his widows, Mussts Hurkha and Leelaroo, 
on the 5th of July 1803. He avers that Musst Hurkha having 
outlived Leelaroo died in possession of her late husband's estate 
on the 12th of Magh 1256 F. S., from which date he is entitled to 
succeed to the property as son of Hurkha's deceased daughter, but 
has been kept out of possession by Durpnarain, the" chief defendant, 
on the ground of a hibbanama having been executed by Musst, 
Hurkha and Leelaroo in his favor, dated 21st of Assin 1213 F. S. 

Durpnarain alleges possession of the estate of Dureow Singh since 
his death, his widows, Hurkha and Leelaroo, having, agreeably 
to their husband's injunctions, executed the hibbanama in his favor 
on the 28th of Assin 1213 F. S., attested by witnesses and register- 
ed by the register of deeds, whereby they recognized him as their 
adopted son and the heir of their husband ; that in accordance with 
that deed his name was registered in lieu of Dureow Singh's in the 
collectorate, and he was served as representative in all pending 
cases and has continued to exercise uncontrolled authority over all 
the property for a period of 43 years. 

The principal sudder ameen considered it satisfactorily proved, by 
the public documents filed by the defendant, Durpnarain, that he 
had succeeded as heir of Dureow Singh to the whole of his property 
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under the liibbanama pleaded by him, had held possession during 
more than 12 years, and consequently plaintiffs claim was barred 
tinder the law of limitation, he having failed to prove that Musst 
Hurkha had held possession of the villages sued for. 

The first issue is whether the law of limitation as ruled by the 
court below, applies to this claim or not? 

Moonshee Ameer Alee, on the part of the appellant, opened the 
case. — The appellant's case is that Dureow Singh executed a 
tumluknama, on 5th July 1803 and died in 1805 ; by that deed the 
wives, Hurkha and Leelaroo, were to retain possession during their 
lives in equal shares, and after them his three daughters, according to 
their shares. One of these daughters, Runnoo Koonwur, died leaving 
the appellant her son. One of the other two also died, and one is a 
childless widow ; as the widows of Dureow Singh are dead, appel- 
lant is the sole heir of Dureow Singh. Hurkha died in January 
1849, and appellant sued for possession in July 1849. 

The principal sudder ameen has made the issue in this case, 
whether the widows of Dureow Singh succeeded him in pos- 
session, or Durpnarain, the defendant, took possession under the 
hibba, but whether it be one way or the other, it cannot inter- 
fere to stop the claim of the appellant who only became entitled to 
the estate after the death of Musst Hurkha, who died in January 
1849, and appellant instituted this action in July following. 

The pleader then proceeded to argue that the lower court has gone 
on the long possession of the defendant, Durpnarain, and on that 
ground has considered plaintiff's (appellant's) claim barred under the 
Jaw of limitation, without allowing him to prove his claim on its 
merits as heir of his maternal grandfather, and has not tried the vali- 
dity of the hibbanama set up by the defendant in justification of his 
taking possession of the estate ; refers to the case decided by a 
single judge of the Sudder on 15th May 1851, Ramdyalnarain, 
appellant, versus Zoolfookur Hossein. Regarding the possession of 
Hurkha, after whose decease appellant's right commences, four 
witnesses were examined, — the deposition of one of these witnesses, 
was read to the court These witnesses are the only evidence of 
Hurkha's possession. 

Baboo Kishen Kishore Ghose, on the other side. — When 
Dureow Singh died in 1806, a regular case of his was pending in 
the provincial court of Patna, in which heirs were called for ; the 
judge of Sarun sent a roobukaree, dated 17th September 1806, re- 
porting that after issue of proclamation an adopted son of Dureow 
Singh appeared in the person of Durpnarain, and as the widows, by 
Dureow Singh's permission, had adopted Durpnarain and registered 
the adoption, and as the adopted son's name had been substituted 
for Dureow Singh's in the collectorate, and his possession and 
payment of revenue was proved, there was no necessity to enter 
into the claims of others who alleged heirship. On the 22nd 
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-September 1806, Durpnarain was admitted by the provincial court 
as heir and representative of Dureow Singh. Further, in July 
1809, the provincial court declares that Dureow Singh, at the 
time of his death, directed his widows to adopt a son; that 
Durpnarain was so adopted, and both the widows ratified the same, 
before the cazee, that he was in consequence put in possession, and 
his name registered in the collector's office, he was, therefore, made 
appellant in loco Dureow Singh in a case before the court Other 
proceedings to the same effect were read to the Court by the 
pleader. 

Moonshee Ameer Alee remarks on these documents, that they are 
only matter of form, they prove nothing either of possession or 
right At the time alluded to in them Durpnarain was a minor in 
the year 1819 A. D., and the widows were holding possession, how 
then can these be proof of Durpnarain having held the estate? 
Until then, it is shown that the minor reached his majority and 
took possession ; the possession of the widows must be regarded 
as continuing all along, even up to the time of Musst Hurkha's 
death, from date of which his claim is within time. 

Judgment. 

We think the principal sudder ameen has rightly applied the law 
of limitation in this suit Abundant proof, of the best kind, is 
afforded by the public documents, filed by the defendant, that the 
widows did not retain possession during their own lives after the 
death of their husband. This evidence is quite sufficient to nullify 
plaintiff's averment regarding the disposition of the property alleged 
to have been made by Dureow Singh, and, therefore, to disprove 
the fact on which plaintiff founds his claim, viz., that the widows 
enjoyed a life-interest, and that after their death the heirs of 
Dureow Singh are entitled to inherit In the total absence of all 
credible proof of proprietary possession, or the exercise of any 
proprietary right by the widows, it is evident to the court that from 
1813, the intermediate succession of the defendant has taken place, 
and continued for a period of more than 40 years. Under such 
circumstances the law of limitation must exclude the plaintiff's claim 
as the heir of his maternal grandfather, the decision of the lower 
court is confirmed, with costs of this Court on the appellant 

While this suit was pending in appeal, Durpnarain, the chief 
defendant, died, and his widows have appeared, and hold possession 
under Act XIX. of 1841, and have been permitted to carry on the 
suit, — an adopted son of Durpnarain has also appeared as heir of 
Durpnarain. Any question of right between the alleged adopted 
son and the widows, is not in any respect affected by the decision 
in this suit 
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The 9th Mat 1854. 

Present : 

Sir R. BARLOW, Babt,,} 

J. DUNBAR, Esq., > Judges. 

H. T. RAIKES, Esq., j 

Cask No. 334 of 1852. 



Regular Appeal from the decision of Roy Shunkur Lai, Principal 
Sudder Ameen of Patna, dated 29tk Mag 1852. 

MUSST. IMAMXJN KHANUM in person, and as guardian 
op FAIZ ALEE alias PEARY SAHEB akd BOORHAN 
ALEE alias ACHAT SAHIB, (Defendants,) Appellants, 

versus 

MULLICK KHADIM ALEE, (Plaintiff,) and others, 
(Defendants,) Respondents. 

Vakeels of Appellants — Baboo Ramapersaud Roy and Moonshee 

Abbas Alee. 

Vakeels of Respondents — Mr. J G. Waller and Moonshee Ameer 

Alee. 

T&E plaintiff sued for confirmation of possession of certain shares In a 8uit for 




come to him, and Musst. Nunhee, sister of the deceased, but pos- ed by defen- 
session of which had been wrongfully given to the defendants by having been 
the judge, under Act XIX. of 1841, on the ground that the proved, the 
deceased had left it to them by will, which will, he (the plaintiff,) jJSSwi eS 
alleged to be fabricated; further, he denied the relationship to the titled to a 
deceased, claimed by the defendants, and declared that no divorce half share * 
had ever passed between him and his wife, as alleged by the other 
party. 

The defendant, Imamun Ehanum, for herself and her minor 
sons, declares that the plaintiff divorced his wife, the deceased 
Musst Kulloo, on the 22nd September 1845, corresponding 
with the 7th Assin 1253 Fuslee, and with the 19th of the month 
of Ramzan 1261 Hijree, without paying her marriage portion. 
In support of this declaration, she refers to a petition, filed by the 
plaintiff himself before the judge of Patna. She further states 
that the deceased had by a will, dated the 2nd November 1849, 
appointed Mahomed Takky Khan, her executor, and left two-thirds 
of her property to her (defendant's) sons, the remaining third being 
assigned for charitable purposes. She asserts also that the fact 
of her deceased husband, Sooban Alee, father of the minors, being 
the son of Musst Kulloo, had been fully established. 
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The principal sudder ameen held that the divorce was not prov- 
ed. No documentary proof of the fact had been adduced, and 
the oral evidence he considered contradictory and unworthy of 
credit ; he found also that it was not proved that the two minors 
are really the sons of Sooban Alee, or that the latter was a son of 
the deceased, Musst. Kulloo ; so far from this being the case, he 
found that the defendants had themselves, in two petitions to the 
civil court, designated Sooban Alee as the son of Chumun, and 
in another as the son of Hossein Buksh. Neither did he find the 
execution of the alleged will to be satisfactorily established. He, 
therefore, gave a decree in favor of the plaintiff. 

The following issues are filed in appeal : — 

Issues on behalf of Appellants. 

First. — Whether it is not proved that the plaintiff has divorced 
Musst Kulloo (the late) owner of the property in dispute, and that 
she has executed the ousutnamali, as stated in the answer of the defen- 
dants ? If proved, whether the plaintiff's claim is valid according to 
the Mahomedan law ? 

Secondly. — Whether with reference to the evidence on the 
record, the plaintiff is entitled to a decree ? 

Thirdly. — Whether, with reference to the circumstances of the 
case, the decision passed by the principal sudder ameen is just and 
right? 

Baboo Rampersaud Roy, for appellant — The principal sudder 
ameen does not consider the divorce proved. I assert that it is fully- 
established and wish the Court to hear the evidence. 

Accordingly copy of a petition, dated 22nd November 1845, from 
Musst. Kulloo, in connexion with execution of a decree, is read. 
Also copy of a petition presented in the same case by the husband, 
dated 27th November 1845. Also copy of an italanama, dated 
22nd December 1845. 

In none of these do the Court find any thing whatever which 
can be regarded as certifying the divorce. 

The evidence of the witnesses is then read. Seven witnesses 
depose to having been present, when plaintiff divorced Musst. Kulloo. 
The discrepancies, noticed in the decision of the lower court, are 
admitted. 

The futwa of the law officer in this case is read, showing that 
a nikahee wife is divorced by a mere declaration to that effect 

Judgment. 

The Court see no reason whatever to disturb the judgment of 
the lower court. The evidence to the divorce is quite insufficient 
to establish it and the husband is entitled, under the Mahomedan 
law, to the half share of the property. Concurring entirely in the 
view of the evidence taken by the principal sudder ameen, we 
uphold his decision and dismiss the appeal with costs. 
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The 10th Mat 1854. 

Present : 

Sir R. BARLOW, Bart.,\ . ■, 
H. T. RAIKES, Esq., ] Jud 9* 9 * 

Petition No. 94 op 1854. 



In the matter of the petition of Baboo Bishen Singh, filed in thia Remand on 
Court, on the 20th February 1854, praying for the admission of a application for 
special appeal from the decision of Mr. E. Latour, additional judge JnT^er P £urt 
ofzillah Behar, under date the 10th December 1853, affirming having refused 
that of Moulvee Syed Rafiq Khan, principal sudder ameen of that {J-™ cdtedft*" 
district, under date 23rd June 1852, in the case of Syed Ameer in a Section 
Alee, plaintiff, versus Baboo Bishen Singh, defendant Aou^n^day 

It is hereby certified, that the said application is granted on the for hearing had 
following grounds:— . . # feed! 

The special appeal application is brought on the ground ihat na 
time was fixed by the principal sudder ameen, in the Section X. 
roobukaree, for filing the proofs and exhibits, yet, on the special appel- 
lant (defendant) tendering his proofs, ten days afterwards, the prin- 
cipal sudder ameen refused to receive them on the ground that 
they had not been brought in accordance with Section XlL, Regu- 
lation XXVI. of 1814. 

We find the principal sudder ameen did refuse to receive the 
special appellant's exhibits, &c, on the ground above stated, and as 
he had fixed no time for their production in his court, nor does the 
law quoted direct further than that the exhibits and proofs shall 
be forthcoming at the time fixed for hearing the suit, and no such 
time appears to have been then notified, we admit the special 
appeal and, as the respondent is before us, we reverse the decisions 
of the lower courts, and remand the case to the principal sudder 
ameen for re-trial, that he may act in conformity with the provi- 
sions of the law, as laid down in Clause 3, Section XIL, Regulation 
XXVXofl814. 

Nos. 106, 107 and 108 are preferred on similar grounds, by the 
same parties, and the same order is, therefore, applicable and is 
hereby passed in regard to them also. 
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The 11th May 1854. 
Present : 

Sir R. BARLOW, Babt.,1 
J. DUNBAR, Esq., } Judges. 

H. T. RAIKES, Esq., ) 
Case No. 211 op 1853. 



Special Appeal from the decision of Lokenath Rose, Principal 
Sudder Ameen of Hooghly, dated 5th October 1852, reversing a 
decree of Nobinchunder Mitter, Moonsiff of Rajapore, dated 2 1st 
December 1849. 

ABDOOL KABEZ, (Plaintiff,) Appellant, 

versus 

SARTUK BAGDEE and others, (Defendants,) 
Respondents. 

Vakeel of Appellant — Moulvee Aftaboodeen Mahomed. 
Vakeel of the Respondent, Sartuk Bagdee — Baboo Ramapersaud 

Roy. 
Special ap- This case was admitted to special appeal on the 26th April 1853, 
peal struck off, un der the following certificate, recorded by Messrs. W B. Jackson 

the original j t t\ i. 

suit having* and J. JJunbar : — 

^"fdfV 5 "The plaintiff bought some fish at a sale; after the purchase 
uade/remand! the defendants, among whom is the person who caused the sale 
for arrears of rent, carried away the fish ; plaintiff sues for the value 
of his fish and fishing tackle, &c. 

" The principal sudder ameen says that the fish, not haying been 
caught, could not be sold for arrears of rent, and remands the case 
to the moonsiff to be tried over again, with reference to the legality 
of the sale proceedings. 

* Now it is doubtful whether the point of the legality of the sale 
can be raised, the party, owning the fish, might have stayed the 
sale proceedings, or have sued to reverse the sale, but it does not 
appear that defendants raise this plea or brought any such suit, 
and the principal sudder ameen was hardly competent to raise it 
himself, and even if he was, he might have decided it himself with- 
out remand. 

"We admit the special appeal to try. whether the doubt express- 
ed by the principal sudder ameen, as to the legality of the sale of 
uncaught fish, under Regulation V. of 1812, was a sufficient reason 
for remanding the suit, and whether the legality of the sale is a 
proper issue in the case." 

Judgment. 

As it appears from a proceeding of the moonsiff of Rajapore, dated 
the 16th May 1853, to which court, as mentioned in the certifiacte, 
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the case was remanded by the principal sudder ameen, that the suit 
has been struck off the file for default on that date, there is now no 
decision to which this special appeal applies, we, therefore, direct 
this special appeal be struck off the file of this Court. 



The 11th Mat 1854. 
Pbesent : 

Sib R. BARLOW, Babt.,) 
J. DUNBAR, Esq., > Judges. 

H. T. RAIKES, Esq., J 
Case No. 507 of 1852. 

Special Appeal from the decision of Mr. G. D. Wilkins, Additional 
Judge of Backergunge, dated 29*A March 1853, altering a decree 
passed by Moulvee Mahomed Kulleem Khan, Principal Sudder 
Ameen of that district, dated Slst July 1848. 

DEBNATH ROY, (Defendant,) Appellant, 

versus 

KISHENNATH ROY, (Plaintiff,) Respondent. 
COMMISSIONER OF SOONDERBUNS, Thibd Pabty. 

Vakeel of Appellant — Baboo Ramapersaud Boy. 

Vakeel of Respondent — Moulvee Syed Murliamut Hossein. 

Vakeel of the third party — Baboo Sumbhoonath Pundit, absent. 

This case was admitted to special appeal on the 5th December Decision of 
1853, under the following certificate, recorded by Sir R. Barlow mmSESS? 
and Mr. J. Dunbar: — original plaint 

" The decision of the judge is to be found at page 80, Zillah Deci- * 8 d ni ^£ e 
sions Backergunge, 29th March 1853, it is unnecessary to repeat awarded*™^ 
the details. Fo^whk^he* 

" Application for admission of special appeal is made on the fol- did not sue. 6 
lowing grounds : 

"First. — Government being absolute proprietors of the Soonder- 
buns, under Section XIII., Regulation IIL of 1828, has the power 
to settle with any party they please ; plaintiff claims as a howaladar, 
the right which was given to the farmer, petitioner, such a right 
cannot be maintained as a howaladar. 

" Secondly. — The decree of the judge is beside the pleadings; 
plaintiff claims right of settlement with Government ; the judge 
awards to him the right of a cultivating ryot liable to payment 
of rents to the petitioner. 

" We admit a special appeal to try whether the plaintiff has any 
title to settlement, under the circumstances, and also to determine 
whether the judgment of the additional judge, with reference to the 
pleadings, can be upheld." 
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Judgment. 

The first point raised by the special applicant does not affect the 

Juestion upon which the real merit of the case rests. The defen- 
ant claimed a right as howaladar, this was disallowed, and he did 
not appeal against the additional judge's decision. 

Upon the second, we find that the judge has awarded to the 
defendant the rights of a ryot entitled to possession on payment 
of a fair jumma, whereas his plaint was for possession of a howala 
with mesne profits, after payment of rents and costs of collection. 

The judge's decision is, therefore, reversed, and the original plaint 
is dismissed, as no appeal has been laid against his rejection of plain* 
tiff's claim to hold as howaladar. 



The 11th May 1854. 

Present: 

Sib R. BARLOW, Babt.,^ 

J. DUNBAR, Esq., > Judges. 

H. T. RAIKES, Esq., ) 

Case No. 521 op 1853. 

Special Appeal from the decision of Baboo Kassissur Milter, Se- 
cond Principal Sudder Ameen of 24t-Pergunnahs, dated 17 th 
August 1853, affirming a decree of Mr, W. Wright, Sudder 
Moonsiff of that district, dated 12th January 1853. 

MUSST. RAMUNEE DEBEA, (Defendant,) Appellant, 

versus 

GOURCHURN BANERJEA and othebs, (Plaintiffs,) 
Respondents. 

. Vakeel of Appellant — Baboo Hamapersaud Roy. 

Vakeel of Respondents — Mr. J. O. Waller. 

is nSfoompet This case was admitted to special appeal on the 19th December 
tent to appeal 1853, under the following certificate, recorded by Messrs. Mills 

from a decision and Raikes • 

not prejudicial ana x *- a J KOS • — 

to him. in an " This was a suit to recover money lent on a bond. 
fyolforea^SSl *| The moonsiff dismissed the claim on its merits, and fined the 
cipal sudder a- plaintiff for bringing a vexatious suit 

S^Swhtol : " 0ne of * e defendants appealed, alleging that the document on 
self inquire into which the suit was based was false and fabricated, and urging that 
ger^wreferrod ^ e ** ne should be imposed on one of the defendants, whom he 
in his court, re- accused as being the real instigator of the vexatious suit 
Socumenfm . " ^e principal sudder ameen remanded the case for inqniry 
the case. into the alleged fabrication of the document 



A defendant 
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€€ We admit a special appeal to try whether defendant was 
competent to prefer an appeal, under the circumstances stated 
above, and whether the principal sudder ameen was justified in re- 
manding the case for an inquiry into an alleged charge of for- 
gery. 

" As the parties are present, and proceedings have been com- 
menced in the foujdaree court, under the moonsifTs order, we direct 
that the appeal be brought in the certified special appeal list, under 
Clause 6, Section VIII., Act XVI., of 1853." 

Judgment. 

We are of opinion that as there was nothing in the judgment of 
the lower court prejudicial to the defendant, it was not competent 
to him to prefer an appeal, and that the principal sudder ameen 
was not justified in remanding the case to the moonsiff for inquiry 
into the alleged fabrication. Supposing the appeal , to have been 
properly before him, (which was not the case) he might himself have 
investigated the charge of forgery, and have made the case over to 
the magistrate, under Section II., Act I. of 1848, but he had no 
power, under that or any other law, to direct inquiry to be made by 
any other court We accordingly, reverse the order of the prin- 
cipal sudder ameen. 



The 11th Mat 1854. 

Present : 
ABER. DICE, Esq., Judge. 

B. J. COLVIN, Esq., Officiating Judge. 
Petition No. 801 op 1853. 



*ww^^^^^^w% 



In the matter of the petition of Hurripersaud Chatterjee and ap 5u£S!Lfor 
others, filed in this Court, on the 27th September 1853, praying §ped!d appeS, 
for the admission of a special appeal from tne decision of Moulvee *{j e ^ oi ^°J of 
Golaum Asgur Khan, principal sudder ameen of zillah Beerbhoom* sad^ameen 
under date the 26th July 1853, reversing that of Gopeenauth Dass, ^J^"? 11 ^ 
moonsiff of Gopaulpore, under date the 23rd February 1852, in the turoof uiecaw. 
case of Hurripersaud Chatterjee and others, plaintiffs, versus 
Mudhoo Mundle and others, defendants. 

It is hereby certified, that the said applications granted on the 
following grounds: 

Three suits were instituted in the moonsifTs court Nos. 141,142 
and 143. The first was to reverse two summary decrees of tfee 
collector. On its decision by the moonsiff, two appeals were insti- 
tuted from his judgment, which were disposed of by the principal 
sudder ameen, who ruled that the suit was improper, as it, a 
single jkiV, was for the reversal of two summary decrees. He, there- 
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fore, reversed the moonsiff's order. Suits Nos. 142 and 143 were, 
on decision by the moons iff, also appealed to the principal sudder 
ameen, who, without going into their merits, declared that they 
were connected with No. 141, and that the same order must be 
passed in them as in it. 

The special appeal is on the ground that the subject of the suit 
is distinct, and that the objection taken to the moonsiffs decision in 
No. 141, does not apply to this case, No. 143, as it was not insti- 
tuted for the reversal of summary awards by the collector. We 
find this to be true. We, therefore, remand this case to be tried by 
the principal sudder ameen on its merits. 



The llTn Mat 1854. 
Present : 
ABER. DICK, Esq., Judge. 
B. J. COLVIN, Esq, Officiating Judge. 
Petition No. 851 op 1853. 



ab?v!Xu>wer In the matter °f the petition of Maharaja Dheeraj Muhtab- 

appeiiate court chaund, filed in this Court, on the 4th November 1853, praying 

noo^r P fo?toe *° r ^ e Amission °f a special appeal from the decision of Mr. P. 

costs of the res- Taylor, judge of zillah West Burdwan, under date the 25th July 

pondent. 1853, confirming that of Moulvee Syud Osman Alee Khan, principal 

sudder ameen of above district, under date the 31st August 1852, 

in the case of Maharaja Dheeraj Muhtabchaund, plaintiff, versus 

Syud Hossein Alee and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The judge has not awarded the respondent, petitioner, his costs 
in appeal, though he dismissed the appeal, and has recorded no 
reason. We, therefore, admit the special appeal, and remand the 
case for the judge to grant costs or not, with reference to the Circu- 
lar Order, No. 163, 12th January 1852, recording his reasons for 
either granting or refusing to give them. 
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The 11th Mat 1854. 

Present : 

ABER. DICK, Esq., Judge. 

B. J. COLVIN, Esq., Officiating Judge. 

Petition No. 879 of 1853. 



In the matter of the petition of Hurripersaud Chatterjee and Remand as 
others, filed in this Court on the 4th November 1853, praying for *ty ve > ** ®. de " 
the admission of a special appeal from the decision of Moulvee principal sud- 
Golaum Asgur Khan, principal sadder ameen of Beerbhoom, under ? eT ameen **•• 
date the 26th July 1853, reversing that of Baboo Gopeenauth Ghose, a "^o the°nature 
moonsiff of Chowky Gopaulpore, under date the 23rd February of the case. 
1852, in the case of Hurripersaud Chatterjee and others, plaintiffs, 
versus Ramgopaul and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The suit, No. 142 of the moonsifFs court, and No. 93 in the 
principal sudder ameen's appellate court, was instituted to recover 
arrears of rent due by defendant on a jote or farm in the name 
of Sheeboo, and after him Pearee, his widow, from 1251 to 1256 
B. J&. 

This was in no way connected with the case No. 141 of the moon- 
SiflTs court, and No. 92 in the principal sudder ameen's appellate 
court, which was instituted to reverse two summary decisions of 
the collector and for arrears of former years, and which was adjudged 
to be multifarious by the principal sudder ameen, and therefore 
dismissed. 

; The principal sudder ameen was consequently wrong in dismiss- 
ing this suit in. appeal, on the sole ground that it was con- 
nected with the case No. 92, and was virtually, though not 
expressedly, a suit to reverse the summary decisions of the col- 
lector. The suit Nos. 92 and 141 of the raoonsiffs court, for 
the reversal of the summary suits, had reference to rent for $ 
jote or farm in the name of Kughoonautb, totally distinct from the 
jote or farm in the name of Mundoo Mundul. 

We remand the case to be tried on its merits, reversing the 
decision of the principal sudder ameen. The legal notice having 
been issued for the appearance of the respondents and they not 
attending. 
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The 16th Mat 1854. 
Pbesbnt : 

Sir R. BARLOW, Babt,^ 
J. DUNBAR, Esq., > Judges. 

H. T. RAIKES, Esq., ) 
Case No. 163 of 1853. 



Salt barred 
by limitation, 
the pendency 
of a Bait be- 
tween other 
parties on the 
same cause of 
action, having 1 
been no impedi- 
ment to the 
assertion of his 
rights by the 
plaintiff in due 
time* 



Special Appeal from the decision of Mr. W. St. Quintin, Additional 
Judge ofTirhoot, dated 25th August 1852, confirming a decree of 
Mr. J. Weston 9 Principal Sudder Ameen of that district, dated 
3rd December 1851. 

PURSON RAOT and others, (Plaintiffs,) Appellants, 

versus 
RUNGLAL and others, (Defendants,) Respondents. 

Vakeel of Appellants — Baboo Ramapersaud Boy. 

Vakeel of Respondents— Mr. J. G. Waller. 

This case was admitted to special appeal on the 12th April 
1853, under the following certificate, recorded by Messrs. Welby 
Jackson and J. Dunbar : — 

" The plaintiff farmed a property from the defendants, proprie- 
tors, and under- let the farm, pending the lease ; the defendants oust- 
ed their under-tenant from one-half the property, who accordingly 
sued this plaintiff for one-half the advance on which he got his 
under-farm, and got a decree for the same ; the plaintiff farmer 
now sues the landlord for one-half the advance on which he got his 
farm. 

" The judge dismisses the suit, on the ground of lapse of time, 
because the sub-tenant was ousted 15 years before the date of 
rait. 

" Plaintiff urges this is not a suit, for possession, but for money 
lost or damage incurred, in consequence of the suit of the under- 
tenant being decided against him ; that suit was decided in July 
1840, or within 12 years before date of this suit, the suit is thus 
within time. 

" We admit the special appeal to try whether the judge is right 
in rejecting the suit as beyond time." 

The arguments on both sides were heard at the last sitting of 
the Court, and the decision was postponed for further considera- 
tion. 

Judgment. 

We are of opinion that the law of limitation bars the hearing of 
this case. 
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When the defendants, Runglal and others, ousted Pursun Raot, 
plaintiff's under-tenant, and Poornobuttee Koer of half of her 
farm, the latter sued both Parson and Runglal, the zemindar, for 
half the advance given for the farm, and got a decree against 
Purson Raot, his interests were affected by the possession of his 
under-tenant being disturbed; that suit having been institut- 
ed, Pursun must have been aware that he was in some 
danger, and he should at once have taken steps to assert 
any claim he might have against Runglal, on the ground of 
his under-tenant having been injured by the zemindar, Runglal. 
He chose to await the result of Poornoobuttee's suit ; not only so 
after the decision of that case, on 18th July 1840, from which date 
nine years had to run to complete the 12 years to make the law of 
limitation applicable, he waited more than 12 years from the date 
of his under-tenant's dispossession, namely, to the 2nd May 1849, 
before he brought this suit against the zemindar. 

If plaintiff choose to see the result of the case in which Poornoo- 
buttee, his under-tenant, sued him, he did so at his own risk. 

The zemindar's dispossession was the cause of the action brought 
by Poomoobuttee, and her decree against the present plaintiff gave 
rise to this suit against the defendant, hence the foundation of all 
the litigation originated in the act of the zemindar. We dismiss 
the appeal with costs. 
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The 16th Mat 1854. 

Present : 

Sir R. BARLOW, Bart, 

J. DUNBAR, Esq., V Judges. 

H. T. RAIKES, Esq., 



}■ 



Regular Appeals from the decision of Mr. D. I. Money, Judge of 
Moorshedabad, dated Slst July 1853. 

Case No. 475. 

Mb. R. WATSON and others, (Plaintiffs,) Appellants, 

versus 

MAHANUND ROY and others, (Defendants,) 

Respondents. 

Vakeels of Appellants — Mr. J. G. Waller and Baboo Ramaper- 

saud Roy. 

Vakeels of Mahanund and Mooktakeshee — Baboos Kishen Kishore 

Ghose and Sumhhoonauth Pendit y (absent) 

Vakeel of Syud Golaum Russool — Moonshee Alee Afsur* 



Case No. 490. 
MUSST. MOOKTAKESHEE DEBEA CHOWDRAIN, 
(one of the Defendants,) Appellant, 

versus 

Mr. R. WATSON and others, (Plaintiffs,) 

Respondents. 

Vakeel of Appellant — Baboo Sreenauth Sein. 

Costs of original suit amounting to rupees 390-4-8. 



Case No. 491. 
MAHANUND ROY CHOWDREE, (one of the Defendants, 

Appellant, 

versus 
Mr. R. WATSON and others, (Plaintiffs,) Respondents. 
Vakeel of Appellant — Baboo Sreenauth Sein. 
•Phe lower Costs of original suit amounting to rupees 351-8-8. 

ST^mmSS The J ud g e ' s decision wil1 be found at P a g es 30 > 31 and 32 of the 
in? the revival printed decisions of zillah Moorshedabad, for July 1852. 

d f0 Med br be e - rly ^ e 8u ' fc was ^ or P ossess ^ on °^ MOO beegas of land, with mesne 
tween other profits; valued at Company's rupees 9,927-13-3. 
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The plaintiffs claimed them as part of mouza Bowhattee, per- v**** 8 - In h ft P" 
gunnah Rokimpore, their auction-purchased estate; they alleged ?h£t neither fhe 
dispossession by the putneedars of Swanastopore. parties nor the 

The former and present proprietors of Swanastojfcre denied this, ™^?<£Tticai, 
declaring that the lands claimed appertained to the said Swanasto- and tbe caS€ 
pore, in perunnah Futteh Singh. §££5?** 

The judge dismissed the plaint, considering the suit to be a 
revival of one formerly instituted by Juggomohun Mahatta, the for- 
mer proprietor of Boodhattee, against Imdad Alee and others, 
proprietors of Swanastopore. 

Mr. R. Watson and others appeal on the merits. — The other 
appellants appeal on the ground that the judge has improperly 
charged them with costs. Their objections will be disposed of in 
the judgment on the case itself. 

Baboo Ramapersaud Roy for Mr. R. Watson and others. — The 
judge merely states that he dismisses the suit, because it is the 
revival of a former one. He enters into no explanation, but the 
grounds, he sets forth in his recital before passing his order, are, 
as I shall show, unsatisfactory and insufficient. Under Section 
XVI., Regulation IX. of 1793, certain conditions in bar are recog- 
nised. These are that the parties should be the same, that the 
question at issue between them is precisely the same, and that there 
is no difference in their relative positions. The judge has given no 
consideration to these points. I beg the Court to consider who are 
the parties in this case. The plaintiffs are auction-purchasers at 
a sale for arrears of revenue. All the rights which belonged to the 
zemindar, at the time of permanent settlement, accrue to them. The 
former case referred to by the judge was instituted by Juggomo- 
hun Mahatta, the former proprietor of Rokimpore, against Imdad 
Alee and others, proprietors of pergunnah Futteh Singh. The 
present plaint shows, that the withdrawal of that case was the con- 
sequence of a collusive agreement between the parties, whereby 
they agreed to take 800 beegas each. I refer the Court to a de- 
cision of this Court dated 27th February 1851, Luchun Khan versus 
the Collector of Rajshahye, in which it is ruled that an auction- 
purchaser gets all the rights of a proprietor, as they stood at the 
time of original settlement. Also to the case of Paunee Koonwur 
Dassee versus Gobindnath Goopt, decided by a full bench on the 
9th Decemher 1851. The parties and the circumstances in this 
suit, and in that of Juggomohun Mahatta, being so entirely dif- 
ferent, it cannot be barred under Secton XVI., Regulation III. of 
1793. 

Moonshee Allee Afsar for Golaum Russool putneedar. — I con- 
tend that the parties, in this case and the former one, are virtually the 
same. Juggomohun Mahatta was proprietor of Rokimpore, this 
is not denied. The plaintiffs now hold their place by right of auc- 
tion-purchase, and have succeeded only to their rights, so far as 



Digits 



zed by GoOgle 



( «2 ) 

possession of lands goes ; the rights of auction-purchasers can go 
beyond those of former proprietors, only to the extent of breaking 
up former engagements, or of enhancing jumma, they have no 
right to alter o^extend the boundaries of an estate. The defen- 
dants in this suit are putneedars, as were those in the former suit 
The parties, therefore, are in reality the same. Under these cir- 
cumstances, according to Section XVI., Regulation III. of 1793, 
the plaint cannot be heard. The general nature of the claim, 
moreover, is precisely the same as that formerly set up, there is 
only an additional statement charging the parties with collusion, 
but no evidence of this collusion is cited by the plaintifla. The 
judge could not do otherwise than dismiss such a suit The 
precedents quoted by the pleader for the appellant do not 
apply. 

Judgment. 

The objections urged, in the arguments for the appellant, are ma- 
nifestly so sound and so clearly established, by the two precedents 
quoted by the pleader, that it seems unnecessary to observe further 
than that the respondent's pleader has merely offered data in sup- 
port of which he has cited no precedent or rules of practice. The 
present suit and the former one are essentially different, both as 
respects the parties and the circumstances. The case must be 
returned to the judge, who will draw fresh issues, and dispose of it* 
on the principle laid down in the two cases quoted in the argument 
for the appellant, which appear to us exactly in point 

With reference to the appeals in the matter of costs, that ques- 
tion will be settled on the final disposal of the suit in the lower 
court. The case is accordingly remanded. 
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The 16th Mat 1854. 

Present : 

Sir R. BARLOW, Bart.,} 
J. DUNBAR, Esq., > Judges. 

H. T. RAIKES, Esq., j 
Case No. 572 op 1852. 



Regular Appeal from the decision of Mr. J. H. Patton, Judge of 
East Burdwan, dated 5th October 1852. 

SOOK MTJNNEE and others, (Plaintiffs,) Appellants, 

versus 

MUNNEE BEBEE AND HURRICHURN DUTT, 
(Defendants,) Respondents. 

Vakeel of Appellants — Baboo Kishen Kxshore Ghose. 

Vakeel of Respondent, Hurrichurn — Mr. J. G. Waller and Baboo 
Ramapersaud Roy. 

Suit instituted for the possession of the pntnee talook, lot i n au action 
Jootsadee, with wasilat and interest; valued at rupees 1,566-7. f °r the posses. 

Baboo Kishen Kxshore Ghose for appellants.— The case was &%^fi3J 
remanded by the Sudder Dewanny Adawlut, 14th May 1851. the durputnee- 

The plea of Hurrichurn, one of the defendants, of purchase of £* ^ ^ to 
putnee rights 1236, he had the durputnee right in 1229. This plea chaser of the 
of purchase of putnee right was never heard of or put forward for Se'onie^iain" 
18 years till 1254, when execution of decree was taken out by tiff under a 
Bhagabuttee, from whom plaintiff derives her right by purchase dwre^ washed 
against the defendant, Munnee Bebee, wife of Chonee Lai, the to be proved, 
original mortgager. Xi^th?*" 

The defendant, Hurrichurn, files two kubalas from Chonee Lai, lower court 
the durputnee deed bears his seal, the putnee does not ; this last is wa8 reversed, 
not registered, nor has it the seal of any cazee or respectable wit- 
nesses' names attached to it, nor has the mutation been effected ; the 
deed was executed in the town of Burdwan, but the stamped paper, 
on which it is engrossed, was bought at Pubna, some coss distant, 
and the judge admits there are apparently some grounds for sus- 
pecting it 

Moreover, how is the original putnee pottah from the zemindar in 
my client's hands, if the year before, i. e., in 1236, the defendant 
Hurrichurn bought the putnee from Chonee Lai. 

Pleader reads the evidence to the deed of sale 1236, upon which 
Hurrichurn relies. 

Gyam Sein and Brijhurree Hujjam. 

Baboo Ramapersaud Roy contrd. — The appellants 9 pleader attacks « 
the defendants' pleas and proofs, rather than the judge's arguments 
for dismissing the plaint, the onus is with plaintiff; there is primd 
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facie of possession of defendant; the plaintiff comes in upon a 
decree obtained by consent against Munnee Bebee. My client was 
no party to that suit. 

In support of his title plaintiff puts in a bill of sale, 12th Kartick 
1237, which was never produced till the case was remanded by this 
Court, this is most suspicious, for on the back is an endorsement by 
her of receipt of full amount of purchase-money from Munnee 
Bebee ; the document is plaintiff's document, and if it be a good 
one, she can have no right at all. The appellant has not touched 
upon the reasoning of the judge, it must, therefore, stand as good. 
Plaintiff has cited two witnesses only to her conditional bill of sale 
of 1237 ; reads the evidence which he asserts does not prove that 
document, failing that, there is no other proof in plaintiff's favor. 
It was incumbent on the plaintiff, or Chonee Lai, to show that they 
ever received any rent or demanded it from Hurrichurn Dutt, the 
durputneedar, after he purchased the putuee. 

Baboo Kishen Kishore Ghose in reply. — Bhagabuttee, the original 
plaintiff in this case, applied to have my client's names entered as 
plaintiff in her place, on 28th July 1851 ; the petition of Munnee 
Bebee, in which she says she has repaid Bhagabuttee and got her 
kubala back again, was filed within 30th January 1852; the receipt 
by Bhagabuttee on the back, apparently is of date 18th June 1851, 
if this be a real transaction why were we allowed to appear in loco 
the plaintiff in this case on 28th July 1852, and why did Munnee 
Bebee remain silent to the 30th January 1852 ; but how can this 
issue arise between Hurrichurn and the plaintiff. If Hurrichurn 
respondent cannot make out his purchase of the putnee in 1236, my 
claim must necessarily be held to be good, it comes to me through 
Chonee Lai and his wife, Munnee Bebee, and is established by 
foreclosure and suit for possession, which was decreed to Bhaga- 
buttee, in whose place I stand. If Hurrichurn did get putnee, why 
did he not demand his durputnecdar kubooleut back again. 

Judgment. 

The point to be ascertained in this case is whether the present 

!)laintiffs, who bought from Bhagabuttee in July 1851, and assert 
ler right under foreclosure of mortgage and decree, against Chonee 
Lai and against his wife, Munnee Bebee, have a preferable title to 
that put forward by Hurrichurn Dutt by right of his purchase of 
a putnee in 1236, corresponding with 1829 A. D. We find that 
the deed, on which the respondent rests his claim, is said to have been 
executed 18 years before it was produced in the case of execution of 
decree, when Hurrichurn filed it. It never was registered, no muta- 
tion was ever effected upon it. No receipts to prove payment of 
putnee rents during this long period are produced, and the only proof 
adduced in its support is the evidence of some half dozen witnesses > 
upon whose statements, in the absence of all other proof, no reliance 
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can be placed. If the respondent cannot establish his special claim in 
this case, which we think under the circumstances he is first bound to 
do, judgment must go for the appellant The foreclosure and 
decree for possession, obtained by the original plaintiff, Bhagabuttee, 
from which the appellants derive their rights, must stand good. 
The limitation law cannot bar the suit, for the mere circumstance 
that no durputnee rents have been paid for a series of years, and the 
non-payment or demand of such "rents do not constitute a legal 
ground for applying the provisions of that law. Hurrichurn's 
possession must be proved to have been adverse possession as 
putneedar, to shut out the plaintiff's action and defeat her claim. 
We give a judgment in favor of the appellant, and reverse the 
judge's decision with costs. 

The 17th May 1854. 

Present : 

SIR R. BARLOW, Bart., \ ' 

H. T. RA1KES, Esq., J Judff€S ' 

Petition No. 696 op 1853. 



In the matter of the petition of Roy Chund Shah, filed in this Court R ema nd on 
on the 10th September 1853, praying for the admission of a special application for 
appeal from the decision of Syud Fuzl Rubi Khan, principal sudder SrVrincTpej' 
ameen of zillah East Burdwan, under date the 30th June 1853, sudder ameen 
reversing that of Mudoosoodun Banerjea, moonsiff of Culna and derated toenaZ 
Bohar, under date the 1 3th September 1 852, in the case of Roy Chund tare of the case, 
Shah, plaintiff, versus Ramjoy Ghosaul and others, defendants. ^balance of a 

It is hereby certified, that the said application is granted on the moneyaccount, 
following grounds: bSfa™ e £uok 

The action is brought for balance of a money-account between and signed. 
the plaintiff and defendant. The principal sudder ameen threw 
it out, because the balance had not been signed, and the dates of 
the items, constituting the claim, had not been given. As the suit 
does not appear to have been brought for balance of accounts struck 
and signed by the debtor, requiring proof only of that fact, but an 
action on a general account between the parties, and the books of 
plaintiff only referred to by him as affording dates of the items con- 
stituting the debt, these particulars were not necessary in the plaint, 
though, of course, the entries in the books of plaintiff are open to 
question by the defendant, and must be separately proved by the 
plaintiff. This, however, does not prevent the suit being tried on 
its merits, as on the record, and since the principal sudder ameen, 
without giving plaintiff an opportunity to prove it, has nonsuited 
the case, we reverse his order, and remand the case to be disposed 
of by the principal sudder ameen with reference to the above 
remarks. 
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The 18th May 1854. 

Present : 

Sir R. BARLOW, Bart., 

J. DUNBAR, Esq., \ Judges. 

H. T. RAIKES Esq., 

Case No. 35 of 1854. 



}• 



Special Appeal from the decision of Mr. J. Grant, Judge of Dinage- 
pore, dated \§th March 1853, altering a decree of Mouhee 
Itrut Hossein Khan Bahadoor, Officiatiug Principal Sudder Ameen 
of that District, dated 23rd January 1852. 

BEBEE PATANEE CHOWDRYNE and others, (Plaintiffs,) 

Appellants, 

versus 

BEBEE PURANKOONWUR, heir and widow of GOLAL 
CHAND,(Dffbndant,) Respondent. 

Vakeel of Appellants— Mr. J. G. Waller. 

V.akeels of Respondent — Baboo Neelmoni Bannerjea and Mr. E. 

Colebrooke. 

Special ay- This case was admitted to special appeal on the 6th February 
a^d dlwiaionof 1^^ 4 > under the following certificate recorded by Sir R. Barlow 
the lower court and Mr. H. T. Raikes : — 

JJfgjj* » « Sir R. Barlow.— "The decision of the judge is to be found at 
bond! 1 ° n page 10 of thezillah reports, 19th March 1853. 
" Two grounds are taken in the application : 
" First. — That the pleadings on the part of the defendant are 
inconsistent, her plaint and her petition of 10th June 1851, being 
considered together* 

" Secondly. — That the defendant's books cannot be received in 
favor of defendant's plea of payment, though they might be received 
against her. 

" The defendant, in her answer, admits execution of a bond by her 
husband and the receipt of the amount, but pleads payment and 
offers receipts. 

" Subsequently, after the completion of the pleadings and the 
drawing out of the Section X. proceeding, she, in her petition 
already referred to, states that her husband always used to seal, 
and declares the bond filed by the plaintiff to have been fabricated 
by him, with the view of attaining his ends by addition of matter 
not included in the real bond executed by her husband. 

" The courts below have both decided that the bond on which this 
action is brought is genuine bond; it contains a condition that 
payments written off, according to what I take to be the meaning 
of the terms employed in the body of the petition, the agreement 
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between the parties shall be held to be binding and valid receipts. 
If then the bond be considered proved by the courts below, the 
real issue between the parties to the cause was its validity, which 
being acknowledged, the issue as to the receipts denied by the 
plaintiff, could not be raised, for they were not as conditioned, 
written off on the bond. 

" There is a substantial error and defect in the judge's procedure, 
apparent on the record now before the Court, which has affected 
the decision of the case on its merits. It has been tried by the 
judge on a wrong issue, under which he has declared the receipts 
good, which they could not be, if the bond be, as the courts below 
have ruled, also good. The finding of the judge is conflicting and 
based on a wrong issue, which could not, under the pleadings, be 
taken. I would admit a special appeal." 

Mb. H. T. Raikes — " I dissent from the above, but it must be 
admitted— see Section VIII., Act XVI. of 1853." 

Judgment. 

Messrs. J. Dunbar and H. T. Raikes — The plaintiff brought 
an action for recovery of a debt of rupees 1,000, under a bond dated 
BthofCheyt 1245B. S. 

The defendant admitted that her husband had borrowed rupees 
1,000, and executed a bond for the amount, on the date mentioned, 
but pleaded payments in satisfaction of all but rupees 13 and 
interest 

When the parties were called upon to file their exhibits, the 
plaintiff put in the bond on which his claim was based, and the 
defendant took exception to it as not bearing the seal of her 
husband. 

The judge in appeal, in considering this plea of the defendant, 
held the bond to be genuine, and also gave defendant credit 
for the payments made by her husband, as payments on account of 
this debt. 

The special appeal is admitted to try whether the bond when 
filed, having been denied by the defendant, the judge could take 
into consideration the payments pleaded by the defendant as a set- 
off against the debt here claimed. 

We are of opinion that the judge could do so, the mere fact of 
the defendant impugning the authenticity of the bond, when filed in 
court, as not being the identical bond executed by her husband, 
because his seal was not attached to it, does not, in our opinion, 
raise any such new issue in the case, as to exclude the defendant's 
allegation of payments on account of the original debt contracted by 
her husband from consideration. We, therefore, see no reason to in- 
terfere with the judgment of the lower court on this ground. 

As to the khata-buhee, tendered as evidence by the defendant, we 
observe that the items entered therein, having reference to this case 
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were authenticated by witnesses and received by the judge as 
reliable evidence of the fact of payment The judge was perfectly 
competent to consider them, and the fact found thereon by him, 
cannot be questioned in special appeal. We, therefore, dismiss the 
appeal with costs. 

Sir R. Barlow — The petitioner, plaintiff, comes into court upon 
a bond. The defendant admits the execution by her husband of a 
bond and pleads payment as per receipts, but denies the genuine- 
ness of the bond forming the ground of action, charging it to be fabri- 
cated, in a petition presented to the Court, subsequent to the comple- 
tion of the pleadings, and the drawing of the Section X. proceeding. 

The judge, as well as the principal sudder ameen, believed the 
bond on the record, which is the ground of this action, to be good 
and genuine. 

The principal sudder ameen decreed in favor of the petitioner, 
disallowing the receipts filed by defendant ; the judge, however, 
holding the receipts also to be good and genuine, dismiss the 
plaint. 

The finding is, in my opinion, inconsistent with his reasoning 
and with the data. 

If the bond, on which the suit is brought, be good and the receipts 
refer, as pleaded by defendant, to another bond not on the record, 
they cannot be held in law to satisfy plaintiff's bond, and be i$ 
entitled to a decree upon it 

The bond and the receipt cannot both be good ; one must defeat 
the other. The decision is, therefore, inconsistent, and the evidence 
not legally sufficient, on the finding of both courts that the bond is 
good, to throw out plaintiff's claim. Receipts, pleaded by defendant 
as satisfaction of another bond cannot affect this, held to be good. 
The case should be remanded to the judge for re-trial. 
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The 18th Mat 1854. 

Present : 

Sie R. BARLOW, Baet.,1 
J. DUNBAR, Esq., \Judges. 

~ T. RAIKES, Esq., J 

CasJs No. 216 of 1853. 



H, 



Special appeal from the decision of Baboo Lokenath Bote, Princi- 
pal Sudder Ameen of Hooghly, dated 6th December 1852, revers- 
ing a decree of Mahomed AUum, Moonsiff of Oolooberiah, dated 
9tA May 1851. 

GORAOHAND JOOGEE and othees, (Dependants,) 

Appellants, 

versus 

RAJNARAIN BABOOEE and others, (Plaintiffs,) 

Respondents. 

This case was admitted to special appeal on the 27 th April 1853, 
under the following certificate, recorded by Messrs. Jackson and 
Dunbar: 

"The suit is on a bond against fonr persons, who are said to 
have executed it The moonsiff decrees against all four defen- 
dants, two of them appeal, and the principal sudder ameen reverses 
the decree as regards the two appellants, on the ground that the 
bond is a forgery, but he affirms the decree against the other two 
defendants on the forged bond, he cites a number of precedents. 

" We admit the special appeal to try whether the bond being 
held forged, the principal sudder ameen was not bound to reverse 
the whole decree made upon it." 

Judgment. 

It was ruled in the case of Tarneekaunth Lahoree and others, 
appellants, versus Bhagiruttee Debea and others, respondents, 
decided by a bench of five judges of this Court, on the 7th June 
1852, that it is competent to any one of several co-defendants to 
appeal against the whole decree, and that the courts may reverse 
the whole decree in favor of all the defendants, though not joining 
in the appeal. The ruling in cases in which the courts have 
declared a document fabricated, yet have held it binding against a 
party confessing judgment thereon, cannot be held applicable to the 
present case, as the defendants, though not appealing against the 
judgment, denied the debt claimed in the court of first instance, and 
as the principal sudder ameen found the bond to be forged, he 
should have declared the decree of the lower court wholly inopera- 
tive against any of the defendants. We reverse his decision there- 
fore, so far as it affects the special appellants, and dismiss the 
original plaint with costs. 



In a suit on 
a bond against 
fonr persons, 
the principal 
sadder ameen, 
on the appeal 
of two out of 
the four defen- 
dants, reversed 
the moonsitFs 
decision against 
the two appel- 
lants, but, 
though holding 
the bond to be 
forged, con- 
firmed the deci- 
sion against the 
two others. 
Held that 
under the cir- 
cumstances he 
should have de- 
clared the 
whole decree 
of the lower 
court inopera- 
tive. 
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Azfflah 
judge is not 
competent to 
fine for a liti- 
gious appeal. 
Appellant or* 
dered to pay 
respondent's 
costs. 



The 18th May 1854. 

Pbesent; 

Sir R. BARLOW, Babt.,1 
J. DUNBAR, Esq., V 

H. T. RAIKES, Esq., J 

Case No. 271 of 1853. 



Judges* 



Special Appeal from the decision of Mr. R. J. Loughnan, Judge of 
Patna, dated \%th December 1852, affirming a decree of Lata Shun- 
ker Laly Principal Sudder Ameen of that district l , dated 13*A 
September 1851. 

GUNGA GOBIND and others, (Defendants,) Appellants, 

versus 

MUSST. NEEMOO BOHOO, (Plaintiff,) Respondent. 

Vakeel of Appellants — Moulvee Syud Murhamut Hossein. 

Vakeel of Respondent — Moonshees Ameer Alee and Golaum Ahmed 

Khan. 

This case was admitted to special appeal on the 13th June 1853, 
under the following certificate, recorded by Messrs. J. Dunbar ani 
H. T. Raikes:— 

" The particulars of the suit in which the petitioner was a party, 
will be found at pages 128 to 135 of the printed decisions of zillah 
Patna, for the month of December 1852. The judge's decision in 
the case bears date the 18th of that month. 

" The judge dismissed the appeal with costs and interest, and 
adjudged the appellants (of whom the petitioner was one), to pay a 
fine of rupees 2,000 eacn, on the ground that the appeals were 
' litigious, groundless and vexatious.' We admit the special appeal 
to try whether this order of fine should not be set aside, with refer- 
ence to the precedents of the 26th August 1852, (Mahadeo Pandey 
and others, appellants), and 3rd March 1853 (MuddeaBuksh and 
others, appellants), which ruled that the power vested in the provin- 
cial courts to impose fines of this kind in regular appeals, has not 
been extended to judges or principal sudder ameens." 

Judgment. 

We are of opinion, with reference to the ruling of this Court in 
the cases quoted in the certificate, that the imposition of a fine upon 
the petitioner in this suit was beyond the competency of the judge. 
We therefore reverse his order, and we direct that the appellant 
pay the costs of the respondent, inasmuch as the appeal was origi- 
nally urged on a variety of grounds, upon which the appellant was 
opposed successfully, and the appeal was only admitted with a view 
to set aside an order of fine by the lower court, with which the 
respondent had no concern. 
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« 

The 18th May 1854* 

Peesent : 

Sir R. BARLOW, Bart./ 

J. DUNBAR, Esq., } Judges. 

H. T. RAIKES, Esq., 



■}• 



Case No. 272 op 1853. 
Special Appeal from the decision of Mr. Charles Mackay> Prin- 
cipal Sudder Ameen of Furreedpore, dated the 11th December 
1852, reversing a decree of Monlvee Abdoos S9mud, Moonsiff of 
Muksoodpore, dated \Gth December 1851. 

PROSUNNOMOEE DEBEA, (Dependant,) Appellant, 

versus 

MOONSHEE AMEEROODDEEN, (Plaintiff Respondent.) 

Vakeel of Appellant — Kishen Sukha Mooherjea. 

Vaheel of Respondent — Syud Murhamut Hossein. 

This case was admitted to special appeal on the 13th June 1853, The lower 

under the following certificate, recorded by Messrs* Dunbar and JJJJJ^^j*, 

rCaiK6S I— est on mesne 

" The special appeal is brought by the defendant in a case S r ?? ts ; fi J} mtho 

tried by the moonsiff of Muksoodpore, against the decision of the session, the P de- 

principal sudder ameen of Furreedpore, reversing the order of the cree yns 

moonsiff and decreeing possession of land and mesne profits against SKh^were 

the appellant. calculated from 

" One of the grounds of special appeal, urged by the appellant, is Jjjj? ofsiStf^" 
that the principal sudder ameen has decreed interest on mesne 
profits against him from date of dispossession. 

" Rejecting the other grounds of appeal, we admit the special 
appeal to try whether the decision of the principal sudder ameen on 
this point was correct, or whether, in conformity with the Court's 
resolution of the 1st of October 1850, he should have confined his 
order to awarding interest on the mesne profits from the date of 
institution, that is of first effective demand \ no special reasons 
having been given by the principal sudder ameen for awarding 
interest on mesne profits from date of dispossession." 

Judgment. 

The respondent's pleader at once informed the Court that his 
client would not press for a decision, on the point referred to by the- 
Court in the certificate, as the amount of wasilat, on which interest 
would run according to the decree was so trifling, (only rupees 6) 
that the interest accruing thereon was not worth disputing about 
He, therefore, wished to withdraw all claims to it on the part of his 
cliept. 
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It was, therefore, ordered that the decision of the lower court be 
amended, interest on wasilat to be calculated from date of institu- 
tion only. The costs to be paid by each party respectively. 



The 18th May 

Piiesent : 

Sir R. BARLOW, Babt., 
J. DUNBAR, Esq., 
H. T. RAIKES, Esq., 



1854. 



} 



Judges. 



Case No. 273 op 1853. 



In a suit on 
a bill of sale, 
ab ikrar, or 
agreement in 
support of the 
bill of sale was 
stamped after 
the plaint was 
filed. Held 
that the bill of 
sale itself 
being the 
ground of ac- 
tion and being 
found to be 
proved, the 
error regarding 
the ikrar was 
not fatal. 



Special Appeal from the decision of Moulvee Nujmul Huq Khan, 
Principal Svdder Ameen of Beerbhoom, dated 22nd December 
1852, reversing that of Oopeenauth Dass, Moonsiff of Oopalpore t 
dated 21th June 1851. 

KALEEPERSAUD BHUTTACHARJ, (Dependant,) 

Appellant, 

versus 

BUNSEEDHUR PALL, (Plaintiff,) Respondent. 

Vakeel of Appellant — Alee Afsur. 

Vakeel of Respondent — Sreenauth Sein. 

This case was admitted to special appeal on the 13th June 1853, 
under the following certificate, recorded by Messrs. J. Dunbar and 
H. T Raikes :— 

" The plaintiff, Bunseedhur, sued the petitioner and others for a 
half share in a brimootur tank. The plaint sets forth that the half 
share had been sold to the plaintiff by Parisnauth Bhuttacharj, under 
a kubala duly executed, but that in consequence of the said 
Parishnauth having died before the kubala could be registered, 
the plaintiff had procured from his widow, Parbuttee Monee, an 
ikrar, declaratory of his right under the kubala, and waiving all 
claim for herself or her heirs to the property in question* The 
moonsiff, holding it to be established, that the tank was dewutter, 
and, therefore, not transferable by sale, dismissed the claim. The 
plaintiff appealed and the respondent raised the objection, that 
the ikrar, one of the documents on which the plaintiff's claim was 
founded, was not stamped till after the pleadings in the moon- 
sifPs court were completed. The principal sudder ameen over- 
ruled the objection, on the ground that the kubala was the 
main document on which the claim of the plaintiff rested, he did 
not, therefore, consider the fact, that the ikrar had been stamped 
after the plaint had been filed, as any bar to the hearing of the 
suit, which he decided in favor of the plaintiff, not excluding the 
said ikrar, however, from consideration in weighing the evidence* 
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" It is urged, in the present application, that the admission and 
consideration of the ikrar, under the circumstances stated, was illegal, 
and that the decision of the principal sudder ameen, resting as it 
does, in part, on the evidence furnished by the ikrar, cannot be 
upheld. 

" The plaint distinctly mentions both the ikrar and the kubala ; 
if the suit be held to be laid essentially on both documents, dis- 
missal would appear to be the necessary consequence of the neglect 
to have the ikrar stamped before the suit was instituted, with 
reference to the precedent in the case of Bajender Chaterjea versus 
Taramonee Debea, decided before the whole Court on the 17th 
December 1850. 

"We admit the special appeal to try, whether the decision of the 
principal sudder ameen can be upheld, with reference to the objec- 
tion urged in the application and the ruling of this Court in the case 
above quoted." 

Judgment. 

The principal sudder ameen does not consider the ikrar to be the 
ground of action, on the contrary he holds the kubala or bill of sale, 
of Parisnauth Bhuttacharj, to be the deed upon which plaintiff comes 
into court This he says is proved by documentary evidence as 
well as by the evidence of five witnesses. He does not rely solely 
on the ikrar given by Parbuttee, the widow of Parisnauth. We 
dismiss the appeal with costs. 
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Under the 
Hindu law 
though an in- 
sane cannot 
succeed to the 
inheritance 
of property, a 
person who has 
once succeeded 
to property is 
not to be dis- 
possessed of it, 
if he subse- 
quently becomes 
insane. 



The 18th May 1854. 
Present: 

Sir R. BARLOW, Bart.,*) 

J. DUNBAR, Esq., > Judges. 

H. T. RAIKES, Esq., J 

Case No. 380 of 1853. 



Special Appeal from the decision of Mr. H. Atherton, Additional 
Judge of Sarun, dated \%th March 1853, altering that of Maho- 
med Saddiq Khan, Principal Sudder Ameen of that district, 
dated 4*A Jxdy 1849. 

MUSST. BALGOVINDA and others, (Defendants,) 
Appellants, 

versus 

LAL BUHADOOR and others, (Plaintiffs,) 
Respondents. 

Vaheel of Appellants — Mr. J. G. Waller. 

Vakeel of Respondents — Moonshee Ameer Alee. 

This case was admitted to special appeal on the 29th August 
1853, under the following certificate, recorded by Messrs. J. R. 
Colvin and J. Dunbar : 

" The particulars of this case will be found detailed in the deci- 
sion of the additional judge of Sarun, at pages 74 and 75 of the 
published decisions of that ziliah for the month of March 1853. 

" The suit was instituted for possession and registration of names 
in virtue of a purchase at a sale per -decree of court 

"The two principal defendants are Musst Balgovinda and 
Musst. Tilasoo. The former states that the share held by her, as 
guardian of her three minor sons, has been sold in December 1845. 
The latter contends that during the lifetime of her husband, who 
is insane, the shares of the children cannot be disposed of, and that 
indeed they have at present no right at all. 

" The principal sudder ameen considered it proved, that Ramsurn 
Bhuggut was entitled to one-third share of his father's estate, and 
that the rights and interests of Ramsuhaee, who is insane, had 
passed to his children, the share of Abilag being half of his father's 
estate, in consequence of the death of Dilahand, his minor brother, 
and he decreed accordingly, with such an amonnt of wasilat, as 
might be found due. 

"In appeal the additional judge rejected certain objections put 
forward, affecting the interests of Mohun Bhuggut, and he considered 
' that the opinion of the principal sudder ameen, that the rights 
and interests of an insane person pass to his heirs, founded on extracts 
from works on the Hindu law of inheritance is correct, subject to 
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this restriction, viz., that the insane person is entitled daring life to 
maintenance.' We admit the special appeal to try whether the view 
ot the law taken by the additional judge is correct, and whether 
possession and registration in lieu of the son, Abilag, can be given 
during the lifetime of his father, on the doctrine that the estate of 
an insane person in Mithila passes so absolutely to his son, as to 
become his estate, and liable to be transferred for his debts, subject 
only to the condition of maintenance of the insane father." 

Judgment. 

After perusing and considering the extracts from works on the 
Hindu law of inheritance, filed with the record and relied upon in 
this case by the principal sudder ameen and the judge, we find that 
the interpretation put upon them by the lower courts is erroneous; 
those extracts refer to the impossibility of a person succeeding to 
the inheritance of property who is afflicted by idiocy, insaility, &c. ; 
but they no where prescribe that a person, having once succeeded, 
and subsequently becoming disqualified from the causes alluded to, 
shall be dispossessed of his property in consequence. We are, 
therefore, of opinion that the judge is wrong in holding that the 
share of Abilag in his father's property had passed to him, burthened 
only with a maintenance for his insane father during his life- 
time, and therefore the purchase of the property as Abilag's cannot 
stand, and we reverse that part of the judge's decision with costs 
for the special appellant, which affects that portion of the estate 
belonging to Ramsuhaee. 



The 20th May 1854. 

PRE8ENT : 

Sir R. BARLOW, Bart.,) , , 
H. T. RAIKES, Esq., J *""%"- 

Petition No. 398 op 1853. 



In the matter of the petition of Ashootosh Deb, filed in this Court 
on the 18th June 1853, praying for the admission of a special 
appeal from the decision of Mr. W. Luke, judge of Midnapore, 
under date the 22nd March 1853, reversing that of Mr. Alexander 
Davidson, principal sudder ameen of that district, under date 10th 
August 1852, by remanding a case for review in the case of Ashoo- 
tosh Deb and others, plaintiffs, versus Kishenpersaud Banerjea and 
others, defendants. 

It is hereby certified that the said application is granted on the 
following grounds : 

The case is reported at page 52, Zillah Decisions 22nd March 
1853. 



Decision of 
the lower 
court reversed, 
and case re- 
manded for 
trial by the 
judge, on the 
issue raised in 
appeal before 
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The application is grounded upon the following pleas : — 

First — That the nature of the deed itself is such that no action 
but one for money would lie. 

Secondly. — Does the question arise in this appeal before the 
judge, the party against whom the amount was awarded not hav- 
ing appealed? 

Thirdly. — If it does arise, ought not the judge to have disposed 
of it himself? 

Judgment. 

We are of opinion that the judgment of the judge in appeal, 
bv which the principal sudder ameen's decision; as it affects the 
plaintiff's right to recover the sum of rupees 3,007 sued for, has 
been nullified, and the case remanded to that officer is wrong. 
The debtor did not appeal against the money decreed in favor of 
plaintiff .against him. The plaintiff appealed to the judge on the 
ground that the principal sudder ameen gave him no lien, as claim- 
ed, upon the land asserted to be collateral security for the amount 
lent 

The judge considers the case to be one which involves in it a 
question of conditional sale. The only question before the judge, 
as the debtor did not appeal, was whether the land could be sold 
in satisfaction of the money decree, passed in plaintiff's favor by 
the principal sudder ameen, or whether the defendant, Chowdree 
Soondurnarain, held a prior lien to that of plaintiff. 

The judge, however, considered the question of conditional sale, 
and returned it to have that point taken up by the lower court We 
reverse his decision, he must re-call the case from the principal 
sudder ameen's file, and try it on the issue above indicated. 



The 20th May 1854. 

Present : 

Sib R. BARLOW, Bart., \ . , 
H. T. RAIKES, Esq., j'"V«- 

Petition No. 485 op 1853. 

Remand on In the matter of the petition of Juggut Chunder Banerjea, filed 
sppUcationfor i n this Court, on the 18th July 1853, praying for the admis- 
theiowercourtj sion of a special appeal from the decision of Mr. D. Wilkins, 
* hou « h ^J^ officiating additional judge of zillah Backergunge, under date the 
by^^baving 16th April 1853, confirming that of Moulvee Kulleem Khan, prin- 
passed no ded- c ipal sudder ameen of above zillah, under date 7th February 1850, 
sion upon it. ^ the q ^ q ^ Bebee Takee Shurab, plaintiff, versus Juggut Chun- 
der Banerjea, defendant 

It is hereby certified that the said application is granted on the 
following grounds : 
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For the judge's decision see zillah Backergunge reports page 116, 
dated 16th April 1853. 

The petitioner applies on the ground, he has been charged with 
rents from 1250 to 1254, on a portion of land, which the plaintiff 
herself acknowledges she bought in 1252. 

This issue was drawn by the judge in appeal, but he has given 
no decision upon it We observe that, as a general rule, a claim 
when brought in the civil court, for balances of past years, is a per- 
sonal claim against each of the defendants, a debt to be recovered 
from each sharer according to his share, while a summary action 
before the revenue authorities is founded on a joint claim for 
rents, for which all sharers are held to be severally and jointly res- 
ponsible. 

The case is remanded to the judge who will take up and decide 
the issue upon which the additional judge has given no ruling. 



The 22nd May 1854. 

Present : 

Sir R. BARLOW, Bart.,") 

J. DUNBAR, Esq., V Judges. 

H. T. RAIKES,Esq., ) 

Case No. 335 of 1852. 

Regular Appeal from the decision of Mirza Mahomed Sadiq 
Khan, Principal Sudder Ameen of Zillah Sarun, dated 16th 
June 1852. 

The COLLECTOR of SARUN, (one of the Dffendants,) 

Appellant, 

versus 

RAMLAL, (Plaintiff,) and RAJCOOMAR SINGH and 

others, (Defendants,) Respondents. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 
Vakeel of the Respondent, Ramlal — Moonshee Ameer Alee. 
Vakeel of the Respondent, Rajkoomar Singh and others — Syd 
Murhamut Hossein. 

Suit laid at rupees 7,148 2-3, principal and interest 

The plaintiff sues under the following circumstances: — Having AcoUector 
obtained a decree on the 19th of July 1842, against Musst Mungla in winding up 
Koonwur and Musst. Kousala Koonwur, he was directed, by the toe *J*f™ ' J*. 

ii» /» i n i j *" estate^ under 

terms thereof, to procure payment of the amount from the proceeds the Court of 
of their zemindaree, then under the Court of Wards ; that both 2J s £^2S? 
the women died, and although the collector had been directed by ted cash ba- " 
the civil court, to transmit the amount of the decree from the sum !**» in liqni- 
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dation of ar- 
rears of re- 
venue accru- 
ing after the 
death of the 
wards, instead 
of satisfying a 
decree which 
the plaintiff 
held expressly 
payable out of 
these accumu- 
lated profits. 
Held that the 
act of the col- 
lector in his 
capacity of 
Court of 
Wards, cannot 
be separated 
from his act as 
collector of re- 
venue, and 
that the Go- 
vernment is 
liable for the 
amount. 



in deposit, he carried the whole to credit of Government for arrears 
of revenue due from the debtor's estate subsequent to their death. 

The collector replies that a kyfeut only was called for by the civil 
court, regarding the money in deposit, which he sent. 

The other defendants, to whom the estate passed from the Court 
of Wards, allege that the arrears credited were not realisable from 
them. 

The principal sudder ameen held that from the tenor of the decree, 
the plaintiff was entitled to realise the amount of it, from the profits 
of the estate in question, and that the money claimed was directed by 
the decree to be so appropriated ; that the court had made repeated 
demands to have this money sent from the collectorate, and that 
the collector was cognizant of the same ; that the sum of rupees 
6,215-6-2 had been collected from the debtor's villages, during her 
lifetime, and was credited to Government by the collector, on the 
29th of May 1844, on account of arrears of revenue falling due 
subsequent to the death of the debtors. 

As these arrears had accrued after the death of the person, on 
whose account the estate was placed under the Court of Wards, the 
principal sudder ameen held, that those who succeeded to it were 
justly answerable for them, and that they could not be liquidated 
from money belonging to the debtor, for the appropriation of which 
an order of the civil court had been issued, but as the defendants 
in this suit, who succeeded to the estate, had not petitioned the col- 
lector, so as to carry this money to account, they could not be made 
answerable for his acts, and he, therefore, decreed the amount 
claimed against the collector only. 

The first issue is proposed by the appellant's pleader. Whether 
after the management of the zemindaree was given up by the Court 
of Wards, the plaintiffs are justified in having sued the collector for 
that court? 

Baboo Ramaper&uad Roy for the collector, appellant. — He argues 
that no action can be brought against the collector, for acts done by 
him while the estate was under the Court of Wards, after the estate 
had been relieved from Ward jurisdiction. Any suit brought after 
the estates have passed from the court's superintendence, must be 
one as prescribed in Section XXX VI., Regulation X. of 1793. 
The decree of the lower court is given as follows : — " That the case be 
decreed in favor of the plaintiff against the collector, as the late 
manager of the property of Mungla Koonwur and Kousala Koon- 
wur ;" the only appeal is on my part, there is none preferred by the 
decreeholder. It is, therefore, clear that as the decree runs, the 
collector is made answerable as the manager acting under the Court 
of Wards, and not as the collector of revenue, and any action main- 
tained against him must be a personal action, or must be held against 
those who have profited by his acts The Court of Wards, it must 
be remarked, has no permanent jurisdiction, its jurisdiction ceases by 
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the release of the property, and nothing remains in the hands of 
collector of the assets of the property. Section XXXVI. , therefore, 
reasonably enacts, that actions against the collector, if his functions 
cease, must be a personal action, as it would be absurd to suppose 
that the collector would be able to defend suits, or interfere in mat- 
ters over which he can have no control, after his functions have 
terminated. 

Moonshee Ameer Alee for the respondent the plaintiff. — The argu- 
ment of the appellant's pleader is, that in consequence of the estate 
having passed away from the Court of Wards, when this action was 
brought, the action cannot be maintained against the collector; that 
is to say then, that had it been brought while the estate was under 
the court, it would have been rightly instituted ; nothing of this kind 
was urged in the first defence. The appellant then pleaded to the 
facts of the plaint only. The case of my client is that the decree 
directed payment from the profits of the estate, that such profits 
were in the collector's hand, my claim is not to receive this money 
from collector himself, who has not appropriated it to his own ttee, 
but that as collector of revenue, and having the money in his power, 
he credited it to the Government, instead of paying it to plaintiffs 
according to the terms of my client's decree. Under these circum- 
stances there can be no doubt that the action has been rightly 
brought against the collector of revenue, and had it been brought 
differently, a good defence might have been made against it on that 
ground. The acts, for which a remedy is sought, were not those 
contemplated by Section XXXVL, Regulation X. of 1793; they do 
not involve breach of trust, nor are they detrimental to the interest 
of those succeeding to the property. The misappropriation has been 
only to this extent, that the monies in hand, instead of being paid 
away on account of the interest of those to whom the monies 
belonged, was paid to Government, to relieve the estate from claims 
for which the estate itself was answerable. 

Syed Murhamut Hossein, on the part of the other respondents. — 
The pleader having referred to Section IX., Act XII of 1841, as 
justifying the collector's alienation of these funds for the arrears of 
revenue, the court informed the pleader that the argument did not 
apply to the issue now under consideration, and that he could not 
be heard for his client's afterwards on the merits. 

Baboo Bamapersaud Roy again, on the part of the appellant — 
The argument of Ameer Alee is still in my favor, he admits that 
the collector has misappropriated these funds, but that he did so as 
agent of the Court of Wards, and in payment of Government dues, 
now the suit is laid, and the decree given against the collector, as ma- 
nager of the estate of the widows, and if it be admitted that the money 
was misappropriated by the collector, under the Court of Wards, it 
matters not in what way, or with what object the misappropriation 
took place, if a misappropriation at all, it makes an action good 
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only under Section XXXVI., Regulation X. of 1793, as per- 
sonal action, or when brought against the parties who benefitted. 
The pleader urges that the principal he advocates is, that the 
collector acting as trustee must not be confounded with the collector 
acting in his ordinary functions of revenue officer ; and that as the 
trust has ceased and all matters connected therewith have been 
closed, the collector as a public officer cannot be held responsible 
for what formerly belonged or appertained to the trust, nor can the 
collector of revenue as the trustee be made liable after the termi- 
nation of the trust from the distinct analogy, which Section XXXVL, 
Regulation X. of 1793, affords. It is admitted on the record that 
the present suit is against the collector as trustee of the two deceased 
women, and the act complained of is also the act of the trustee ; under 
such circumstances, particularly as the suit is not against the collec- 
tor of revenue, no suit can possibly be maintained against such 
trustee, who is no further a trustee of the estate, nor can the collec- 
tor of revenue be liable as the suit is not against him ; where the 
collector acts as an agent of the Court of Wards, only one remedy is 
allowed to those who succeed to the property against the acts of the 
collector, as acting after his functions have ceased, and as the law 
provides no other remedy against him after that time, the present 
plaintiff can have no action against him, but he might have an action 
against those parties who got the property from him free of all liabili- 
ties ; the mere circumstance of the payment having been made by the 
trustee on account of Government revenue, cannot affect the prin- 
ciple of this argument, although naturally enough it might create 
some confusion in looking at the position of parties. It is imma- 
terial to my argument whether the payment was made on account 
of Government revenue, or for some other purpose, the main ques- 
tion to be decided by the Court is this and remains untouched ; 
whether if the collector, acting as the agent of the Court of Wards, 
makes a payment, or does something which he ought not to have 
done, an action against him, as such agent and trustee, can be 
maintained after the termination of his functions as such agent or 
trustee. 

Section XXXIIL, Regulation XIV. of 1793, does not affect the 
argument ; that section draws a distinction between personal action 
against the collector, and makes certain exceptions in regard to 
certain acts done in his official capacity as collector of revenue 
when done on behalf of Government; the status of the collector, 
on behalf of Government, is not mixed up in this case, as the case 
has not been brought against him as acting on behalf of Govern- 
ment This relieves me from the necessity of arguing on the point 
as to his liability. 

Baboo Ramapersaud Roy then proceeded to argue on the second 
issue. — Whether the plaintiffs were, or were not, entitled to get 
the amount of their decree out of the profits of the zemindaree? 
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As long as the women lived the decree was good against any 
surplus proceeds of the estates, till it was satisfied, but both these 
women died by the 1 1 th February 1844, and by the shaster the 
estate with its accumulated savings belonged to the heirs of their 
husbands ; there is, therefore, no right in the decreeholder (the 
plaintiff) to claim this money. 

When the Court found that the argument of the pleader on this 
issue was based on the right of the heirs to receive the estate 
and its accumulated savings, they observed that this could not be 
maintained, on the face of a decree passed during the lifetime of , 
the widows, and directing the surplus proceeds of their estates to 
be received in satisfaction thereof, such a decree, the Court consi- 
dered must be satisfied, if there were as alleged surplus proceeds 
in the collector's hands when the women died ; and that the argu- 
ment of the pleader cannot possibly apply to them. 

The Court then proceeded to the third issue. — Whether the 
civil court did ever require the amount of the decree from the 
collector and attach the same ? 

Baboo Ramapersaud Roy was then heard on this issue. — With 
reference to this issue, proceedings of the principal sudder ameen 
and of the collector, relative to the money in the hands of the latter 
belonging to the women, were read to the Court 

The pleader observes, that these proceedings do not show that 
any attachment was issued by the court against the money in the 
collector's office, or that any direct injunction, was served on the 
collector, to send the money to the civil court and, therefore, the 
collector, under the spirit of the Construction No. 588, was justified 
in crediting the money as he did. 

Moonshee Ameer Alee, on the other side, — read some proceedings 
to show, that the principal sudder ameen had made known to 
the collector that this money was required by the court, and that 
the collector in reply had treated the call of the court as so under- 
stood by him. 

Syed Murhamut Hossein was then heard on the part of the 
respondents, (the parties to whom the estate of the widows has 
descended and for whose benefit the arrears have been taken). 
Musst Mungla died on the 11th February 1844, corresponding with 
7th Phagoon 1251 F. S., the order to release the estates was issued 
on the 1st May 1844, but they were only released 29th May 1844, 
corresponding with 27th Jeyt 1251 F. S. The Government arrears 
realised from the money in deposit were from kist of Poos to kist 
of Phagoon 1251 rupees 8,772-10-5 ; again, on 4th June 1844, rupees 
6,000 from Bysakh to Jeyt 1251 F. S. As the estate was not released 
to my clients, when these arrears were credited, and the balance 
had accrued while the estate remained under the Court of Wards, 
the collector was justified in taking this money for such balance. 
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On the fifth issue. — Whether the collector on behalf of the Court 
of Wards is responsible for the amount claimed, or those parties in 
whose favor it was credited on account of discharge of the revenue 
due from them ? 

Baboo Ramapersaud Roy requested that as all the parties were 
before the Court, and as it is admitted that this payment was made 
as arrears of the estate belonging to the heirs, by which they were 
benefited, a decree be passed, exonerating the collector. 

Judgment. 

We concur with the principal sudder ameen, that the plaintiff 
in this suit is entitled to recover the money sued for from the 
Government. 

The admitted facts show that the plaintiff holds a decree against 
the widows, the terms of which provide for the liquidation of the 
decree from the accumulated savings of their deceased husband's 
estates, then under management of the Court of Wards, for their 
benefit. 

Of the particular provisions of this decree and of the demand 
made on him by the civil court for funds to satisfy it, the collector 
was perfectly cognizant, for his replies to the court on the subject, 
leave no doubt on this point Notwithstanding this the collector, 
after the death of the widows, when winding up the accounts, pre- 
paratory to making over the estates to the heirs on whom they 
devolved, instead qf appropriating from the accumulated savings of 
the widows a sum sufficient to satisfy this decree, used the money 
for the benefit of those coming into the estates by crediting it to 
Government for arrears of revenue, which had fallen due subse- 
quent to the death of the widows, and for which there was clearly 
no liability on their part 

Although nothing can be clearer than the mistake thus made 
by the collector, the pleader on his part has raised a new plea in 
appeal in defence of his client, namely, that as the plaintiff has 
brought this action against the collector, as late manager of the 
widows' estates, for acts done by him while acting in that capacity, 
he cannot make out any case against, or recover from the collector 
as collector of revenue, that the only action that can lie against the 
collector now must be a personal action, such as is prescribed by 
Section XXXVI., Regulation X. of 1793. 

No such distinction as this was ever pleaded for the collector in 
the court below, and a consideration of the facts as then laid down 
and admitted by the pleadings, leads us to think that the provisions 
of the law, referred to by the pleader, cannot be applied to this casew 
The plaintiff is neither the party whose estates were placed under 
the Court of Wards, nor his successor or representative, neither 
does he sue the collector on the ground of any breach of trust 
committed by him, nor on account of any act detrimental to the 
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interests of the proprietors, or in opposition to the provisions of 
Regulation X. of 1793. 

The action conld not, therefore, be brought as a personal 
action, under Section XXXVL, for it is neither maintained by one 
of those entkled to bring such actions, nor is it on account of 
such matters as the Section referred to treats of. On the contrary, 
the suit is for the recovery of money over which the collector of 
revenue happened to have control after his functions, as acting on 
part of the Court of Wards, had ceased for the sole purpose of 
making it over to those entitled to receive it; and as the collector 
credited it to Government for the benefit of those who were not 
entitled to derive any benefit from it, the plaintiff is clearly right 
in the action he has brought; and we hold that [the'acts^of the 
collector, as to his dealings with this money, cannot be separated 
and disconnected, as urged by the pleader, with reference to the 
respective capacities in which he first received and subsequently 
credited the money to Government The decree of the lower 
court is, therefore, confirmed against the collector as collector of 
revenue, with costs against the appellant. 



The 22nd May 1854. 

P&esent : 

Sir R. BARLOW, Bart.,} 

J. DUNBAR, Esq., > Judges. 

H. T. RAIKES, Esq., J 

Case No. 336 of 1852. 



Regular Appeal from the decision of Mirza Mahomed Sadiq 

Khan, Principal Sudder Ameen of Zillah Sarun, dated 16m 

June 1852. 

RAJKOOMAR SINGH and GUNGAPERSAUD SINGH, 
(Defendants,) Appellants, 

versus 

RAMLALL, (Plaintiff) and the COLLECTOR, 

(Defendant,) Respondents. 

Vakeel of Appellants— Aftabooddeen. 

Vakeel of the Respondent, Ramlall—Moonshee Ameer Alee. 

Vakeel of the Respondent, the Collector— Baboo Ramapersaud Soy. 

The appellants in this appeal case are those defendants (respon- JSSftS? 
dents) in case No. 335, decided this day, who represent the parties reference to 
succeeding to the estates held by the widows as the heirs of their S* doc S2f 1 to 
husband at their death. They allege, as ground of appeal, that, if ™ f recoding 
the lower courts decree is upheld against the collector of revenue, 
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he will demand the arrears from them or sell their estate to realize 
them, but this is a point which we cannot, in anticipation, take into 
consideration in this case ; and as the decree of the lower court, 
exonerating these appellants, has been upheld by our decision of 
to-day, the appellants have at present no cause for hearing arising 
out of any injury to themselves. We therefore dismiss this appeal 
with costs. 



Remand on 
application for 
•pedal appeal, 
the lower 
court having 
nonsuited the 
plaintiff for 
want of boun- 
daries, the 
claim being 
founded on a 
pottah, in 
which the 
lands granted 
were desig- 
nated mouza- 



1854. 



The 23rd Mat 
Present: 
ABER. DICK, Esq., Judge. 
B. J. OOLVIN, Esq., Officiating Judge. 
Petition No. 893 op 1853. 



In the matter of the petition of Ramnursing Dutt, filed in this 
Court on the 4th November 1853, praying for the admission of a 
special appeal from the decision of Mr. H. C. Metcalfe, judge of 
zillah Tipperah, under date the 2nd August 1853, nonsuiting in 
reversal of the decision of Moulvee Muheeooddeen, principal sudder 
ameen of that district, under date 28th April 1852, in the case of 
Ramnursing Dutt, plaintiff, versus the collector of Tipperah and 
others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The judge nonsuited this case on account of no boundaries being 
stated in the plaint It appears, however, that the claim was founded 
on a pottah of long standing, descending to heirs, in which the 
lands granted were designated mouzawaree or by villages. There 
was no need, therefore, for boundaries to be stated in the plaint. 
We reverse the decision of the judge, and remand the case to be 
tried on its merits. 
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The 9th May 1854. 
Present : 

Sir R. BARLOW, Bart.,) 

J. DUNBAR, Esq., y Judges. 

H. T. RAIKES, Esq., j 

Case No. 83 op 1852. 



Application for review of judgment passed by this Court on the 
1th July 1853, page 605 of the Sudder Dewanny Adawlut deci- 
sions. 

MEHERCHAND NOULUKA, (Dependant,) Appellant, 

versus 

DEGUMBER MITTER, (Plaintiff,) Respondent. 

Vakeel of Appellant — Mr. Ritchie and Baboo Juggudanund. 

Vakeel of Respondent — Baboo Ramapersaud Roy and Mr. J. G. 

Waller. 

Mr. Ritchie. — The first ground upon the facts and merits,— 
the judgment was erroneous, as Meherchand defendant is not 
proved to have obtained the money from Obeychurn as stated in 
the decision ; and 

Secondly. — That Obeychurn, if any body, should have been the 
plaintiff; and 

Thirdly. — In any view of the case Obeychurn should have 
been made a party to the suit 

The view of the case taken by the Court, that the onus probandi 
was with the defendant was an erroneous one. Had Obeychurn 
been plaintiff, it might have been so ; but the plaintiff claims monies 
paid through Obeychurn, which monies the defendant denies 
belonged to the plaintiff at the time of payment 

The plaintiffs- have made over all control of the hoondees and 
the amount realized upon them, to Obeychurn his agent; it was 
incumbent on him to show how the money got into the possession 
of the third party. If this argument be good the onus as in ordi- 
nary cases rested with plaintiff. 

There was priority between plaintiff and defendant, nor did the 
latter when he got the money from Obeychurn, which he admits, 
know that the money belonged to plaintiff; he believed it to be 
the property of Obeycnurn who paid it in satisfaction of his own 
debt 

If the Court was satisfied that plaintiff's story, as to the force used 
in obtaining the monies, was true, then in such case I admit the 
onus would be with the defendant 

Mr. Ritchie produces copy of a deposition, alleged to have been 
made by Obeychurn in the foujdaree court, on the 28th December 



Application 
for review 
of judgment 
rejected, no 
new facts being 
raised, but 
merely objec- 
tion taken to 
defect of par- 
ties. 
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1849, in which the said Obey churn is reported as having said that 
he was a partner in the firm of Tejkurm and Mitter Bose. 

To the reading of this and its admission, Mr. Waller, for the res- 
pondent, objects. 

Mr. Ritchie insists that it is admissible, the object is to ascer- 
tain what Obeychurn did really say, and the way to prove that, 
is to produce a true and authentic copy of his deposition. 

Mr. Waller. — On this point I have to observe that, the copy, 
which was before the Court, at the time of the decision in July 1853, 
was filed by the appellant himself, not by my client at all, it was 
filed in 1851, the present copy is of March 1854, the application for 
review having been filed in September 1853, and in it no mention 
is made of the document now produced with a prayer that it may 
be filed on the record. As a ground of admission, we cannot admit 
this document at this stage of the proceedings. 

Mr. Ritchie, on the second point, — Obevchurn was in lawful posses- 
sion of the money, he might have used to his own purposes, if he paid 
the amount of the hoondees to his employer, the plaintiff. Obey- 
churn ought to have been plaintiff and not his employer, Degumber 
Mitter, at all events the action should have been brought by both, 
and there would have been a final decision between the parties. 
Quotes Macpherson on Civil Procedure page 1 14. 

Mr. J. G. Waller Contra. — The Court in practice are always 
unwilling to admit a review on matter of fact An endeavor was 
made to alter the state of facts before the Court, at the time of the 
decision in July 1853, but this endeavor has failed. The facts 
have been already determined by the judge below and by a full 
bench here. 

There has been no defect of justice in this case, why should Obey- 
churn be other than an evidence in this case, he is brought for- 
ward to prove a fact at issue between the parties to the cause, and 
on oath declares he has no interest in the money for what the 
action is brought The argument of finality of judgments can 
hardly apply in his case, having sworn as he has done to the 
absence of all interest in himself, is it to be apprehended that he 
will bring an action on his own part against the defendant; but 
should his evidence be taken on oath it would operate as a bar. 

Obeychurn was an essential witness, he was the best witness 
I could produce ; he twice before this plaint was filed, on oath be- 
fore the roujdaree court, had said the money was his master's, the 
plaintiff's. 

Judgment. 

The Court are of opinion that there is no sufficient ground for 
interfering with their judgment of the 7th July 1853. Nothing 
new has been laid before the Court at the present hearing, except 
the argument that Obeychurn ought to have been a plaintiff in 
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the case, or at least one of the parties, not a witness. We cannot 
concur in this view of the counsel for the petitioner. The plaintiff 
claimed the money as his own. Obeychurn, from whom it was taken 
by the defendant, repudiated even before this suit was instituted, 
any interest in it as his own property, and stated it belonged to the 
plaintiff. Under such circumstances Obeychurn could not be made a 
defendant, he had in no way injured the plaintiff, and had he been 
made a co-plaintiff, the plaintiff would have deprived himself of the 
evidence of the best informed and most important witness for the 
establishment of his claim against the defendant Obeychurn was, there* 
fore, in our judgment, properly made a witness, and the defendant, 
who had every opportunity of cross-examining him as such, has in 
no way been prejudiced by the course which the plaintiff has taken. 
Having heard all that has been urged by the parties to this cause, 
we uphold our judgment of 7th July 1853, and reject the applica- 
tion with costs. 
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The 8th June 1854. 

Present : 

Sir R. BARLOW, Bart.,1 ,, 
B. J. COLVIN, Esq., J •""#<*• 

Petition No. 712 op 1853. 



In the matter of the petition of Musst. Doorgamonee, filed in Remand on 
this Court on the 16th September 1853, praying for the admission *^d Appeal 
of a special .appeal from the decision of Baboo Kasheeshur Mitter, fo* further in- 
second principal sudder ameen of zillah 24-Pergunnahs, under date ^f^inte ° n 
the 9th June 1853, affirming that of Neelmonee Mitter, moonsiff of ur^ed by the 
Kudumgatchee, under date 29th May 1852, in the case of Kala- *vv<&*& 
chand Bhuttacharjea, plaintiff, versus Musst. Doorgamonee and 
others, defendants. 

It is hereby certified that the said application is granted on the 
following grounds: — 

The application is founded upon two pleas: — 

First — That whereas defendant is in possession, as he says, of 
only 18 cottahs of land measured off in the Act IV. of 1840 case 
and given to him, he (plaintiff) has laid claim to and got decree, in 
the courts below, of 1 beega and 10 cottahs, thougli no investiga- 
tion has been made by them, as to whether the area of the land 
in dispute amounts in fact to the quantity claimed by the parties 
severally. 

Secondly. — That the decisions of the courts below do not rest 
upon any proof of plaintiff's title, which was impugned by the 
defendant, or what he pleads is the real title, but upon the mere 
fact of his possession and that of the parties from whom he alleged 
he bought 

These are both defects in the investigation of the case and a 
decree, on points not duly investigated, which is contrary to the 

Eractice of the courts. The case is remanded for further inquiry 
efore the moonsiff. The pleader for the special appellant exone- 
rates the other co-defendants for the purpose of this remand. 
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The 13th Juke 1854. 

PltESENT 

Sir R. BARLOW, Bart., 

H. T. RAIKES, Esq., V Judges. 

B. J. COLVIN, Esq., 

Case No. 562 op 1852. 



"}• 



In a suit on a 



Regular Appeal from the decision of Mr. John Weston, Principal 
Sudder Ameen of Tirhoot, dated 29th September 1852. 
DOORGAPERSAUD, (Defendant,) Appellant, 

versus 
RAMDYAL MISSER, (Plaintiff,) Respondent. 

Vakeels of Appellant — Moonshees Ameer Alee and Syud Murhumut 

Hossein. 
Vakeels of Respondent — Baboos Ramapersaud Roy and Kisken 

Kishore Ghose. 
This is a suit for rupees 5,801, principal and interest on a bond, 

bond, a decision lOtli Assin 1258, on an adjusted account, payable in Jeyt of the 

of the lower same year. 

itomenta? 0n ^ ne defendant pleads execution, but denies receipt of any money 
on the date of the bond, which he gave to save his property from 
sale; further, urges that former bonds, compound and illegal interest 
made up the amount. 

Moonshee Ameer Alee > argues. — That this case will be shown 
to come under Section IX., Regulation XV. of 1793, if the 
facts be looked into, and for this purpose reads the evidence of 
Rajcoomar Singh — Was servant of plaintiff from 1256 to 1258, 
is brought forward by the defendant, says that in Bysakh 1256, he 
was at the defendant's door, who said he was writing to plaintiff and 
told him to take Sheoram Roy, peada, and go to plaintiff, in whose 
hand he had rupees 2,500. He owed certain sums to the plaintiff, 
which were to be deducted from the said rupees 2,500, and the 
account settled, and a document, chittee, in which is inserted interest 
at the rate of rupee 1-4 per cent is to be returned by the said Ram- 
dyal. We went to Mozufferpore accordingly, and Sheoram Roy 

S^ave the letter to plaintiff, he said, having read it, yes the defendant 
las rupees 2,500 in my hands. Interest at rupee 1-4 has been charged 
in the settlement of accounts. After the settlement, 13 annas was 
due to plaintiff, which he said he would not exact from him, this is 
the account ; the piece of paper regarding the rupee 1-4 interest he 
gave to me as well as the accounts, you are my servant he said, go 
and give these to defendant Doorgapersaud. I did so. Since that 
year 1258, 1 have been in his service. At the commencement of 
1258, on the 7th Assin, defendant came to plaintiff's shop in Mozuf- 
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ferpore. I had previously gone there. Doorgapersaud said although 
you sent me a receipt, you have now put up my estates in satisfac- 
tion of rupees 3,200. Ramdyal said, settle all accounts and I will 
file a razeenama and your estate will be saved. Three days after 
this Ramdyal produced his books, had an account prepared, charg- 
ing interest at rupee 1-4 per cent, and also compound interest, 
which being made of sundry items, amounted to rupees 5,234 ; a bond 
was drawn then by Nundokishore, Ramdyal's mohurir. Doorga- 
persaud signed the bond, and he also gave a chittee, charging 
rupee 1-4 interest as above on account of the bond to the plaintiff. I 
and Himut Kahar witnessed a furkhuttee given by Nundokishore to 
the defendant, declaring nothing more than the rupees 5,234 was 
due by defandant Doorgapersaud. 

Other witnesses have given similar evidence. 

A bond, 15th Aghun 1256, for rupees 950 by defendant, was 
paid in full in Bysakh 1256; the amount received is not men- 
tioned in the receipt which is on the back of the bond. The 
account which the plaintiff gave to the above witness, to be made 
over to the defendant, specifies that rupees 53-7 are charged 
as interest in the above bond, which shows that interest in excess, 
allowed by law, was charged. Other accounts on the record 
are equally illegal and proved by witnesses. The chittee first 
referred to in the above witness's deposition is on the record. 

Baboo Ramapersaud Roy, contra. — None of the witnesses pro- 
duced by the appellant are subscribing witnesses to the bond, nor is 
the account signed by the plaintiff, whilst the witnesses come from 
various places in order to prove the settlement of accounts, refer- 
ring not to the one transaction of 1256, but also to recount every 
particular relating to previous accounts, running through a course 
of years. 

Judgment. 

We see no reason to interfere with the principal sudder ameen's 
judgment. He has given most ample and satisfactory reasons for 
passing decree in favor of the plaintiff, the defence and the evidence 
adduced in support are altogether unworthy of credit We reject 
the appeal with costs. 
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Decision of 
the lower court 
reversed, the 
suit beiugbar- 
» red by the law 
of limitation. 
It was held that 
the proceeding 
of the collector, 
ordering the 
mutation of the 
names of the 
parties in his 
books, could 
not be regarded 
as actual proof 
that the plain- 
tiffs were in 
possession of 
the estate at 
the time. 



The 14th June 1854. 

Pbesent : 

Sir R. BARLOW, Bart.,) 
H. T. RAIKES, Esq., \ Judges. 

COLVIN, Esq., J 

Case No. 404 op 1852. 



B. J. 



Regular Appeal from the decision of Mr. W. Luke, Judge of Zillah 
Midnapore, dated 28th June 1852. 

SHEIKH MUJEEBUDDEEN, (one op the Defendants,) 

Appellant, 



versus 



SHEIKH MAHOMED KUBEER and others, (Plaintiffs,) 

Respondents. 



Vakeels of Appellant- 



-Baboos Ramapersaud Roy and Kishen 
Kisltore Gltose. 



Vakeel of the Respondent, Hurry Kislien Misr — Baboo Jugdanund. 

Vakeels of the Respondents, Noorul Hug and Sumsul Huq — Mr. J. 
G. Waller and Moonshee Ameer Alee. 

Suit for the recovery of possession of lahhiraj lands ; valued at 
rupees 15,673. 

The zillah judge's decision will be found at pages 78, 79 and 
80, of the printed decisions of zillah Midnapore, for the month of 
June 1852. 

The plaintiffs are brothers and heirs of the wife of one Tufuzool 
Hossein, and claim certain lands as part of property made over by 
the mother (Arifa Bebee) of Tufiizool Hossein to him, and by 
him assigned to his wife, at dower under a kabinnama, dated in 
1224 B. S. 

The defendants deny this. 

The judge decreed in favor of the plaintiffs. 

The following is the first issue proposed in appeal : — 

Whether the plaintiffs' suit is not barred by the law of limi- 
tation ? 

Baboo Kishen Kishore Ghose, for the appellant — In order to 
exemplify the application of the law of limitation, the pleader stated 
it would be necessary to go into the merits of the case, and there- 
fore he proposed that the second issue be also brought forward 
with the first for argument. The second issue is this : Whether, 
with reference to the circumstances of the case and the evidence 
on the record, the decision passed by the zillah judge, ought not 
to be reversed ? 

The Court intimated that they saw no objection to the pleader's 
proposal, and, therefore, directed him to proceed with his argument. 
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The plaintiffs are the representatives of Majinoonissa alias Ithu- 
roonissa, wife of Tufuzool Hossein. Ithuroonissa died in Poos 1243 
B. S., corresponding with December 1836. The plaintiffs, accord- 
ing to their own showing, brought this suit after the lapse of 1 1 
years 1 1 months and some days. The date of cause of action, as 
reckoned by them and by the judge, is the summary decision of the 
collector, dated 31st July 1837, and the suit was instituted on 
the 12th July 1849; this shows that the action was begun more 
than 12 years after the death of Ithuroonissa. The plaint, however, 
asks for mesne profits from the commencement of 1244, while 
dispossession is alleged from Assin 1244, the claim for wasilat, 
therefore, extends beyond the 12 years. 

In deciding the point of limitation, the judge has considered the 
proceedings of the collector on two occasions: — the first of them 
refers to the substitution of the names of the plaintiff's in lieu of that 
of Ithuroonissa, the other is the summary decision, but it will be seen 
that neither of them gives proof of the plaintiffs' possession at the 
time alluded to. 

The pleader reads the collector's proceeding, dated 4th April 
1837. This proceeding records that the plaintiff's and their mother 
applied to have their names registered for talook Nundunpore, on 
the demise of Ithuroonissa as her heirs, and that Arifa Bebee opposed 
it; but the collector directed the mutation of names to be made in 
his office, on the ground that Arifa Bebee had consented to Ithu- 
roonissa's name being registered and the applicants were her heirs 
and successors. Again, in the collector's proceeding of the 31st 
July 1837, it is recorded that when the plaintiffs and their mother 
sued summarily the putneedars of Nundunpore for portion of the 
rent for 1243, they were opposed by Arifa Bebee, and on the ground 
that Arifa Bebee had produced a proceeding of the Burdwan court, 
recognising her as owner and rightful holder of Nundpore, the 
collector dismissed the plaintiffs' claim in the summary suit. 

Moonshee Ameer Alee was then required by the Court to reply 
for the respondents, in support of the lower court's decision, disallow- 
ing the plea of limitation. 

The plaint avers that the plaintiffs' dispossession in Nundunpore 
was done under the collector's fvsala of the 31st July 1837, and 
that undercolor of that decision in her favor, Arifa Bebee dispossess- 
ed the plaintiffs of the rest of the property sued for, in Assin 1244. 
Thus these dates bring the suit within time. Proofs in support of 
the fact of dispossession, as alleged, were produced in the lower 
court and considered there before the issue on the merits was struck, 
these consisted of witnesses, chelaus and receipts of revenue 
and rent. 

The deposition of Ramgopal Roy was read to the Court ; is plain- 
tiffs' gomashta. Also the deposition of Nerachand Sirdar, another 
servant of plaintiffs. There are, the pleader remarks, five other 
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witnesses to the same purport ; on the evidence of these persons 
the judge relied as proving to his entire satisfaction the possession of 
the plaintiff, after the death of Ithuroonissa. The Court will remark 
that Ithuroonissa died in December 1836, and in January 1837 
the summary decision was passed ; in so short a period what proofs 
could be obtained ? There are, however, counterpart leases and 
dakhilas of revenue. Reads a dakhila, 30th January 1837, it is for 
rent paid for Nundunpore by Sisteedhur Roy on account of 1243; 
also some chelans of rent from the tehseeldar to Mahomed Kubeer, 
the plaintiff; also some letters from farmers and others, stating their 
inability to pay more rents in consequence of A rife Bebee's pro- 
ceedings. 

Regarding the summary suit of the 31st of July 1837, there 
is not a word in the proceedings which proves the possession of 
Arifa Bebee, and the proceeding of the Burdwan court, alluded 
to in it, was drawn up prior to the admitted possession and manage- 
ment of Ithuroonissa, nothing, therefore, can be gleaned from it 
subversive of the plaintiffs' statement. 

Why when the plaintiffs paid up the Government revenue, did 
not Arifa Bebee object ; is not her silence on such point proofs that 
the party who paid was entitled to do so, as the holder of the pro- 
perty ? In fact there can be no doubt that the plaintiffs are the 
heirs and successors of Ithuroonissa, there is ample proof of Ithuroo- 
nissa's possession up to her death, and as a natural consequence of 
their rights, there can be no doubt the plaintiffs succeeded her in 
possession. 

Judgment. 

We consider the judge has come to an erroneous conclusion altoge- 
ther, on the point of limitation raised in this case. The ruling of the 
judge on the point is given in his proceeding under Section X., Re- 
gulation XXVI. of 1814, and is to this effect: — that Ithuroonissa 
died in Poos 1243, seized of the property in dispute, and that on 
the 4th April 1837, corresponding with 23rd Cheyt 1243, plaintiffs 
applied to have their names registered as her successors to the 
property, and their prayer was 'complied with by the collector, and 
Arifa Bebee's objections overruled. "Thus far (the judge then 
remarks) plaintiffs' position as proprietors and as in possession is 
clear. Plaintiffs' witnesses depose that they, plaintiffs, were dispos- 
sessed in 1244 by Arifa's prohibition to the ryots to pay rent to 
them, and their testimony is borne out by a decision passed in a 
summary suit by the collector of 31st July 1837, in which he 
declined to enter into the merits of an action for rent preferred by 
plaintiffs, as an issue arose connected with the right of possession 
in which he had no jurisdiction. Supported by this decision, it is quite 
propable that Arifa Bebee proceeded to oust the plaintiffs as stated 
by the witnesses, and as their testimony is in no way refuted and 
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is quite consistent with evidence, as to possession prior to 1244, 1 
see no reason to doubt it 'Die plea, therefore, that the suit is 
barred by the law of limitation is overruled." 

We have perused the proceedings of the collector alluded to, 
and the depositions of the witnesses relied upon by the judge, as 
establishing the fact of dispossession, but they appear to us insuffi- 
cient to warrant the conclusions the judge has drawn from them. 
It may be allowed that Ithuroonissa died in December 1836, seized 
of the property in question, but whether as sole owner, or as mana- 
ger is not now necessary for us to consider. It is, however, quite 
clear that on her death disputes arose between the successors, the 
plaintiffs, and Arifa Bebee, regarding possession of the property, 
and when the plaintiffs applied to the collector to have their names 
registered in place of the deceased's, Arifa Bebee opposed it, and 
although the collector's proceedings of the 4th August 1837, direct- 
ed the mutation of names to be made in his books, it is impossible 
to suppose that that order had any effect on the real position of the 
parties, or can be regarded as proof that the plaintiffs were actually 
in possession of the property. An official act of this nature cannot 
with propriety be allowed any weight in determining a question of 
fact, not necessarily embraced by the collector's proceedings, and for 
the determination of which he could not then have had any data 
before him ; we cannot, therefore, receive this paper as any evidence 
of a possession at that time in the plaintiffs. 

The statements of the witnesses also on this point are so totally 
opposed to probability, and so utterly unsupported by any such 
act as might be reasonably looked for on the part of the plaintiffs, 
that it cannot be expected we should place any credence in their 
depositions. According to their account, the plaintiffs peaceably 
succeeded to all the property held by Ithuroonissa after her demise 
in December 1836, exercising all the rights of proprietors and 
enjoying the benefits of possession until July 1837, when they were 
suddenly stript of all their possessions by Arifa Bebee, through an 
intimation of the collector in a summary suit that their rights were 
disputed and should be made the subject of a civil suit. Such a 
mode of dispossession seems to us quite incredible, and the subse- 
quent delay of the plaintiffs during a period of 1 1 years and 1 1 
months, before any remedy was sought by them, is so inconsistent 
with any belief in their having ever held possession as alleged, that 
we can place no reliance on the witnesses, or on the rent receipts, 
&c, filed by the plaintiff as proving any thing to their advantage. 

Seeing then no ground for presuming that the plaintiffs ever held any 
fairly recognized possession of the property in dispute after Ithuroo- 
nissa's death, we reject in toto the plea of subsequent dispossession 
as a ground of action in this suit, and as any claim, arising out of 
their right of succession on the demise of Ithuroonissa, is now void 
by lapse of time, the plaintiffs have no cause for our further consider- 
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ation ; we, therefore, reverse the decision of the lower court with 
costs of both courts on the plaintiffs. 



TnE 15xu June 1854. 

Present : 

Sir. R. BARLOW, Bart.,\ t , 
B. J. COLVIN, Esq., J Judffes ' 

Petition No. 886 op 1853. 



Remand on j N ^] le matter of the petition of Nubokishen Roy and others, filed 
speclat^ppeal' in this Court on the 4th November 1853, praying for the admission 
the lower court f a special appeal from the decision of Moulvee Abool Khyr Maho- 
suked^the n ° D " me & Alee, principal sudder ameen of zillah Tipperah, under date 
plaintiff for the 23rd July 1853, altering that of Oomachurn Mitter, moonsiff 
fication^o? 601 " of Nusernugore, under date 30th December 1852, in the case of 
boundaries Nubokishen Roy and others, plaintiffs, versus Gourchunder Dass 



^hat^ch antl other8 > defendants. 



was ueceseary. 



specification^ It is hereby certified that the said application is granted on the 

""'"" "" following grounds: — 

This was a suit for enhancement of rent The court of first 
instance decided the case on its merits by dismissal of claim. On 
appeal, the lower appellate court nonsuited the plaintiff for want 
of specification of boundaries, without showing that such spe- 
cification was necessary. We hold that specification of boun- 
daries is not necessary, as a matter of course, in a suit for enhance- 
ment of rent We therefore remand the case to the principal 
sudder ameen to try the appeal on its merits. 



The 15th June 1854. 

Present : 

Sib. R. BARLOW, Bart.,1 t , 
B. J. COLVIN, Esq., f Ju<t ? e 

Petition No. 887 of 1853. 



See preced- In the matter of the petition of Nubokishen Roy and others, filed 
urease. j n ^jg c onr ^ on xhe 4th November 1853, praying for the admission 

of a special appeal from the decision of Moulvee Abool Khyr Maho- 
med Alee, principal sudder ameen of zillah Tipperah, under date 
the 23rd July 1853, altering that of Oomachurn Mitter, moonsiff of 
Nusernugore, under date 30th December 1852, in the case of Nubo- 
kishen Roy and others, plaintiffs, versus Musst. Tarnee and others, 
defendants. 
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It is hereby certified that the said application is granted on the 
following grounds: viz., on those recorded in certificate on petition 
No. 886, and case remanded for disposal of appeal on its merits. 



The 19th June 1854. 

Present : 

Sib. R. BARLOW, Bart.,*) 

H. T. RAIKES, Esq., > Judges. 

B. J. COLVIN, Esq., ) 

Case No. 47 of 1853. 



Regular Appeal from the decision of Baboo Roy Hurrochunder 
Ghose, Principal Sudder Ameen of 24t~Pergunnahs f dated \2th 
December 1852. 

RAJA POKHRAJ SINGH, Pauper, (Plaintiff,) 
Appellant, 

versus 

RAJA BHOOP SINGH, (Defendant,) Respondent. 

Vakeels of Appellant — Moonshee Abbas Alee Khan and Baboo 
Kislien Kishore Ghose. 

Vakeel of Respondents*~~Moonshee Ameer Alee. 

Suit for possession of certain lands, as specified : valued at rupees suit dismiss- 

16,500. ed under the 

The suit was dismissed in the lower court under the law of limi- }^ of Umita " 
tation. The principal sudder ameen observed in his decision, that 
the plaintiff admitted the date of dispossession to be the 15th of May 
1825, whereas the present plaint was only filed on the 10th Septem- 
ber 1849, a suit, instituted for the same property by his wife in 1832, 
had been struck off the file for default, on 16th November 1837, 
and although it was on appeal restored to the file and remanded for 
re-trial, its subsequent disposal was unaccounted for. He therefore 
dismissed the suit — hence this appeal, in which the following issues 
were declared : — 

Issues on behalf of Appellant 

First. — Whether the present case, brought as it is in formd pau- 
peris by the appellant in pursuance of the civil court's order, is, with 
reference to its circumstances, barred under the rule of limitation. 
Notwithstanding a case (No. 8 of 1832) was instituted within 12 years 
by his wife, Ranee Hurcoomar, deceased, and there was no roobu- 
haree relative to the case being struck off the file ? 

Secondly. — Whether, with reference to the circumstances of the 
case, the lower court's decision, passed as it is on the ground of 
applicability of the limitation law, is right and correct ? 
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Judgment. 

We find that even upon the plaintiff's own statement, the law of 
limitation has been infringed. 

Six years and eight months had elapsed from the date of dispos- 
session in May 1825 to 14th January 1832, the date of institution 
of first suit ; again, from the date of the present plaintiff being sub- 
stituted in his wife's place, on the 23rd December 1841, till the 10th 
September 1849, when the present suit was instituted, 7 years and 8 
months had elapsed, making a total of above 14 years, during which 
there was no preferring of the claim. We therefore dismiss the ap- 
peal with costs in both courts. 

The 19th June 1854. 
Present : 
Sir. R. BARLOW, Bart.,1 
H. T. RAIKES, Esq., I Judge* 

B. J. COLVIN, Esq., J 

Case No. 50 of 1853. 

Regular Appeal from the decision of Syed Ahmed Buhsh, Principal 
Sudder Ameen of Zillah Rungpore, dated 28th December 1852. 

* KALLEE CHUNDER LAHOREE, (Plaintiff,) 
Appellant, 

versus 

PROSUNNO KOOMAR TAGORE, (Defendant,) 
Respondent. 

Vakeels of Appellant — Baboo Bungseebudun Mitter, Baboo 
Rampran Roy and Mr. R. Norris. 

Vakeels of Respondent — Baboo Ramapersaud Roy, Mr. J. G. 
Waller and Baboo Kishen Kishore Ohose. 

Decision of Suit for the possession of 2,000 beegas of alluvial lands in the 
tended ° and zemm daree of Kurryebaree, with wasilat; valued at rupees 10,275. 
wasiiat award- Bungseebiiddun Mitter, for appellant, begs that the evidence of 
edfrom date of ft{ r# Bedford and of Gholam Hakanee, moonsiff, be read. The depo- 
p ' sitions of Gholam Hakanee, taken 1st July 1852, and Mr. Bedford 

were accordingly laid before the Court. 

The object for which the appellant put in the above evidence was 
to establish the exact date of possession and dispossession. 

The statements of the above witnesses are not very clear as to the 
fact ; plaintiff, however, relinquishes all claim to wasilat previous to 
the institution of the suit ; the evidence of these witnesses is not, 

* The earlier proceedings in this case will be found at page 533 Sudder Dewanny 
Adawlut decisions, 28th August 1851, previous to remand. 
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therefore, material to the decision of the case as it now stands 
before us. 

Judgment. 

Sib R. Bablow and Mb. B. J. Colvin. — We are of opinion 
that as the plaintiff claims possession and wasilat from date of plaint 
at least, and he has had a declaration of right already awarded to 
him in the former decision of the Court, that he is entitled to mesne 
profits from that date. The suit was a notice of claim to the defen- 
dant, holding adverse possession, and he must be held responsible for 
all monies illegally withheld from the defendant from the date of 
institution of this action. 

We amend the principal sudder ameen's judgment, and award 
mesne profits from date of plaint The appeal is dismissed with 
costs. 

Mb. H. T. Raike8.— I would only give wasilat from date of 
decree. The claim is for alluvial land, of which the defendant has 
held possession from 1839 at least as belonging to this estate; the 
Court has now decided that the land must be viewed as an incre- 
ment to the plaintiff's estate, that there has clearly been no overt act 
of dispossession on the part of the defendant, nor can the Court pre- 
sume so far that the possession of the defendant has been at any 
time an illegal possession, such as he was bound to relinquish on 
regular demand, or be made to account for subsequent use of the 
property. It was clearly a special case where the defendant was 
entitled to hold on until a better title than his own to the alluvion 
was shown. I would, therefore, only give wasilat from the date of 
the decree. 
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The 19th June 1854. 
Present : 
Sib R. BARLOW, Babt.,1 
H. T. RAIKES, Esq., V Judges. 
B. J. COLVIN, Esq., J 

Case No. 53 of 1852. 



Regular Appeal from the decision of Baboo Oopenderchunder 
Nyaruttun, Principal Sudder Ameen of Jessore, dated 25th 
July 1851. 

DHUNMONEE DASEA, (Plaintiff,) Appellant, 

versus 

Mb. HENRY RUSSELL and othebs, (Defendants,) Res- 
pondents. 

Mb, THOMAS TWEEDIE, Petitionee. 

Vakeel of Appellant — Baboo Kishen Kishore Ghose. 

Vakeels of Respondents — Mr. J. G. Waller and Baboo Bungsee- 

buddun Mitter. 

Vakeel of Petitioner — Mr. A. Sevestre. 
in a Buir to Suit for the possession of mofussil talooks, jote jumma, silk and 
theTedsfou of indigo factories, with the implements thereof; valued at rupees 

the lower court 9,824-4-1}. 

foMhe^reasons This suit is brought to recover certain property held by the 
given for die- defendant, Henry Russell, under a sale from the defendant, Dhu- 
ge^uineness of nun j°y Shaha, who is the brother of the plaintiff. The plaintiff 
the will on alleges that a certain share in the property was left to her by a 
is founded mdt will executed by her mother, and that her brother, Dhununjoy, acted 
for her as manager ; that in selling the property to Henry Russell 
he could not dispose of her share. 

The defendants pleaded and admitted the sale respectively. 
The principal sudder ameen, for the following reasons, stated by 
him in his decision, dismissed the claim: — 

" The first point to be investigated in this case is this — whether 
this suit is worthy of being tried or not ? The objection regarding 
this complaint being liable to a nonsuit urged in the first* para. 
is this, that the plaintiff has not included in the claim all 
the estates specified in the defendants' kubala, which objection is 
useless, because the plaintiff has not sued for setting aside the 
kubala, her object being to recover her own share in the estates 
sold ; consequently she has properly valued the suit in proportion to 
the value of that share. The objection urged in the second para. 

* Meaning of the defendant's answer. 
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is this, — that the plaintiff has not specified the names of those 
by whom outstanding balances are due, and the amount of each 
balance. Such a specification is not necessary in this case, t. e., it 
is sufficient if the total amount of the balances be exactly stated ; 
if the claim had been proved to be just, an investigation, respecting 
the balances, like an investigation of wasilat, might be held. With 
regard to the defects shown in the two other paras., the plain- 
tiff has amended them as usual. So it appears there is no bar to 
inquire into the merits of the case. Now, it being necessary to 
examine the principal cause of action, it appears, with reference to 
the pleadings above set forth, that the following points are at issue 
in this case, i e., whether the shares in the disputed factories and the 
whole of the putnee talook andjote iumma are Junmayjoy's rights 
or the rights of Dhununjoy ? Whether the European defendant, by 
taking the silk factory and the furniture or utensils thereof, has 
dispossessed the plaintiff of the same or not? If he has taken the 
furniture, then what is the value thereof? On Junmayjoy's dying 
unmarried who, his mother or his brother, became entitled to his 
property ? If his mother became so entitled, then whether she had 
made, or had the power of making, a will in favor of the plaintiff or 
not ? And who, for what time, and in what manner, held possession 
before the suits under Act IV of 1840 ? 

" The plaintiff has produced a will alleged to have been executed 
on the 15th Assar 1249, and caused four witnesses, Govindchunder 
Dutt, Nobocoomar Dass, Ramtarun Acharjee and Ramkishen 
Mujoomdar to give their testimony in support of her claim, but the 
said will has not been proved by the same ; because if it had been 
genuine, the plaintiff would have certainly got it registered, which 
has not been done, and the said witnesses are not such creditable 
men, as would remove our doubts, and enable us to rely on the 
truth of their statements, when the validity of the document itself 
is doubted. In the next place, the plaintiff, in regard to her pos- 
session of the disputed property, does not say that she held posses- 
sion personally. She says only that she held possession through 
Dhununjoy, her brother, having appointed him as her manager. 
It is true that, having stated that she held possession of the 
putnee talook, jote, &c, personally, and filed jumma-wasil-bakee 

Eaper, kabooleuts of ryots, khatas of the factories, &c, the plaintiff 
as produced the above-named four witnesses as well as 16 other 
witnesses, named Mangul Jowardar and so forth, in support thereof, 
but the same too can be of no avail to her, because the defendant 
pleads that the disputed property belongs to Dhununjoy alone, 
and he, having sold the same to him, now desires to secure a part 
of that property through his own sister on the ground of a will, 
and that plea of the defendant is worthy of being credited, because 
the said Dhununjoy has acknowledged his mother's making over 
the disputed property, under a will, to his sister, after the said sale, 
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when the case under Act IV. of 1840 had taken place between 
both the disputants. That he has sold the whole property, cannot 
be doubted at all, and he has urged no objection against the sale 
in this case ; hence when the said Dhununjoy has made the above 
confession, notwithstanding he is aware that he himself will be held 
responsible for selling another's property and taking money, how 
can it be considered otherwise than that the said confession is the 
mere effect of mutual collusion ? Consequently, since the plaintiff, 
being a woman, has filed torninama and papers of her possession, 
and caused the aforesaid witnesses to give their testimony, it 
seems that she has done all this by the aid of her brother, Dhun- 
unjoy. Therefore how can the testimony of the said witnesses, who 
are common people, be admissible? 

Thirdly. — " The torninama produced by the plaintiff, is not also 
registered ; and it is true, a bywusta on the following points, ' if 
one of the two brothers, concerned in this case, had died unmarried, 
who, his mother or his brother, would be entitled to his Droperty, 
and if the mother were entitled, then whether she could bestow 
the property in gift", while the said one surviving brother was 
living, or not ?' — was required from the pundit, who, in his answer 
to the said questions, has stated to the effect that his mother had 
become entitled to the property of the said deceased person, and 
that she had no power to transfer it by gift. But that has nothing 
to do with this case, because if the said will had appeared to be 
true, then it would have been necessary to consider about it Still, 
however, the pundit of the court says, that the mother of the said 
proprietor cannot make a gift ; hence, even if the said will be a 
genuine one, still it cannot remain valid. After the said bywusta had 
reached this court, the plaintiff's pleader made an application, pray- 
ing that the question ' whether the said will could be valid or not, 
if the said Dhununjoy had given his consent to it,' might be again 
put to the pundit, but this application does not deserve a hearing, 
because that subject is not mentioned at all in the pleadings, nor 
does the will produced bear any signature (like mark or sign) of 
Dhununjoy. Only the confession of Dhununjoy made in the 
Act IV. case, which in every respect seems to be the result of 
mutual collusion, cannot be a ground for again questioning the 
pundit Independently of these, the plaintiff claims the silk factory, 
which is also included in the said will ; hence, when the very 
will, on the strength of which the plaintiff is to become en- 
titled to the property, is fictitious, the said factory cannot be 
her right, consequently, she can neither sue for, nor get the 
said factory. Now it is necessary to consider whether the 
bill of sale, on which the defendant's claim is founded, is proved 
or not? The defendant's kubala, dated the 21st Cheyt 1254, and 
filed by his pleader, is proved by three witnesses, Kissen Mohun 
Dhur, Hurry Mohun Sircar and Buddun Ohunder Ghose, particu- 
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larly ; it has been duly registered, consequently it is liable to no 
suspicion. Besides that the defendant is in possession, by right 
of purchase of the disputed property, from after the date of the 
said kubala, is proved by the witnesses Alabuddee, Fuqueer Maho- 
med, Khosul Sheikh, the above named three witnesses, altogether 
six witnesses. Therefore, as no one makes any objection that even 
if the will had been made, still the said property must become 

ElaintifFs, and not Dhununjoy's, on the demise of her mother, after 
er becoming possessor of Junmajoy's property, it seems that the 
said property became the right of the said Dhununjoy, and that 
the claim of the plaintiff is inadmissible. It is true information 
has been given to the court that an ijaradar, on the part of the 
malik of land Raticant Roy, has died, but it must be remarked that 
he was for nothing made a defendant, because he was not malik 
of land, whom it is customary to make a defendant Besides, the 
plaintiff has stated in her plaint, that she has nothing to claim from 
him. Therefore, it being necessary to substitute his heir in his 
place, it is ordered, that this case be dismissed, and that all costs of 
the defendant with interest thereon from this day to the day of 
payment be paid by the plaintiff." 

Issue on behalf of Appellant 

Whether the will executed to the plaintiff by her mother, on 
the 15th Assar 1249 B. S. is not good and valid? If in the affir- 
mative, whether the plaintiffs claim ought not to be decreed? 

Baboo Kuhen Kishore Ghose,on the part of the appellant stated. — 
The principal sudder ameen observes, that the will is not registered, 
and the witnesses are not such trustworthy persons, that without 
the registration, their evidence can be received in proof of the 
document But the principal sudder ameen has not remembered 
that the maker of the will died two days after the date of execu- 
tion, and no will can be registered after the death of the person who 
executed it. It is also not the custom to register wills, neither is 
it customary to publish the contents of wills before the death of 
the possessor. The principal sudder ameen has given no reasons for 
discrediting the witnesses, beyond the general remark that they 
are not trustworthy. 

Four witnesses were examined by the principal sudder ameen 
as subscribing witnesses, and the pleader requests the Court will 
hear the depositions of two of them. 

The deposition of Govindchunder Dutt was then read to the 
Court Says he drew up the will and also witnessed it; he signed 
the name of Junnoba Dasea, who put her finger on it in token 
of execution; he also signed for Nobocomar Dass, one of the wit- 
nesses, the others signed for themselves ; the property willed away 
by Junnoba was at one time in possession of her son, and reverts to 
her on his death. 
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He is shown the will, and recognises it He drew up the will 
from a copy, does not know who prepared the copy. 

Read the deposition of Ramkishen Mujoomdar. Was one of the 
witnesses to the will. The evidence in chief of this witness is similar 
to the preceding, 

The pleader then resumed, observing that there were other wit- 
nesses and rent papers and leases filed by the plaintiff. 

Judgment. 

We see no cause to disturb the judgment of the lower court 
The principal sudder ameen has given satisfactory reasons for 
distrusting the genuineness of the will, on which the suit is founded, 
and denouncing the acts of the plaintiff and her brother the defend- 
ant, Dhununjoy Shah, as collusive, in order to set aside the sale 
made by the latter in favor of Mr. Henry Russell, the party in pos- 
session. We confirm the lower court's judgment, with costs against 
the appellant 



The 20th June 1854. 

Present : 

Sir R. BARLOW, Bart.,1 

H. T. RAIKES, Esq., VJudges. 

B. J. COLVIN, Esq., J 

Case No. 290 op 1852. 



Regular Appeal from the decision of Syud Tofuzool Hossein Khan, 
Officiating , Principal Sudder Ameen of Sarun, dated 10th 
May 1852. 

JUGGUT ROT, (Dependant,) Appellant, 

versus 

RAJA SAHIB PERHLAD SEIN, (Plaintiff,) 

Respondent. 

Vakeel of Appellant — Baboo Sumbhoonauth Pundit. 

Vakeels of Respondent — Baboo Ramapersaud Roy and Moonshee 

Ameer Alee. 

A mookuru- Suit valued at rupees 24,949-9-1 1-9. 
ree pottah, The following are the particulars of this case : — Raja Unwur 

Sindu wiclow Pertab Sein, the possessor of the raj of Ramnuggur, died on the 10th 
in occupancy of Aghun 1242 F. S., without issue, leaving a widow who, on the 
TJhrtbwTs 5th Assin 1246 > granted a mookururee pottah to the defendant, 
death, set aside The present plaintiff, being declared by the decision of the Sudder 
dert^HinX Court > P asse( * on the 9th September 1846, to be the heir to the 
Law on the suit raj, has sued for the reversal of the pottah which, it is to be 
who winter ^served, the plaintiff is said to have confirmed by a deed, on his 
the widow's own part, dated 2nd Kartick 1256 F. 
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The principal sudder ameen decreed in favor of plaintiff The deoewejadioi- 
following were the issues in appeal :— ^elr totST* 

Issues on behalf of the Appellant 

First — " "Whether the plaintiffs claim can be entertained, 
although he did not specify boundaries of all the property in dis- 
pute ?" 

Secondly. — Whether the execution of the mookururee lease and 
suduth patter is proved ? 

Thirdly. — The principal sudder ameen has decided the case 
without examining the subscribing witness to the pottah and suduth 
patter, notwithstanding the appellant, by a petition, had requested 
him to do so ; whether such finding of the said officer is legal and 
proper ? 

Fourthly. — Whether Ranee Umer Raj Luchmee had not power 
to make settlement of her own property ? 

Fifthly. — Whether, according to the bywusta, given by the 
pundits, the mookururee lease is to be considered as a conveyance* or 
only as a deed of settlement ? 

It was held by the Court that it should be first argued, whether 
plaintiff had confirmed the pottah as alleged. On this point it was 
urged, that the principal sudder ameen, on failure to procure the 
attendance of the defendant's witnesses, did not order any process 
to issue again as applied for. This Court held, that the application 
not being before the Court, it was impossible to judge of its terms ; 
but from the notice of it, in the principal sudder ameen's decree, 
it did not appear that it was such as required the court to issue 
process as of course ; on this point Sir R. Barlow recorded a 
separate judgment, as follows, although in concurrence with his 
colleagues : — 

" The appellant's pleader urges, that certain evidence, necessary 
to prove the confirmation of his pottah, was not taken, and that he 
petitioned that it should be taken. The principal sudder ameen 
records that the defendant merely moved the court by petition, 
saying, that the witnesses would be produced on the re-issue of 
subpoena, after objections raised by certain parties had been dis- 
posed of. This cannot be considered an application to the court 
to take further evidence ; but if it were, it was incumbent on the 
appellant to apply for copies of any documents on the record to 
prove the allegation he now makes, and to show that there is any 
defect in the proceedings of the court below. He was aware of the 
state of the record and of the grounds of the principal sudder 
ameen's decision, and cannot plead that he has befen taken by 
surprise. The statements recorded in the judgment of the court 
must be held to be correct, until any thing to the contrary be 
established. The absence of all proof is admitted by the appel- 
lant, and the point now raised cannot be received." 
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Upon this ruling, the pleader for the appellant stated, that he 
would now argue upon the validity of the mookururee pottah. He 
showed that it was dated 24th September 1848, and that the fact of 
granting mookururees had been mentioned by the plaintiff in a peti- 
tion to the civil court, on the 1st December of that year, presented 
in the action brought by him for the raj : also that on the decease 
of the ranee, on attachment of the property by the collector, the 
pottah was put in before that officer, who disallowed it, but in 
appeal to the commissioner, the latter officer allowed it, subject to 
any claim brought forward by the party to whom the raj might be 
decreed. The pleader for appellant, on being told that the res- 
pondent allowed the existence of the pottah, proceeded to show its 
validity. He argued that the plaintiff, in suing for the raj, had first 
founded his claims upon the will of the ranee, who had granted the 
pottah, although afterwards he claimed as heir, therefore plaintiff 
cannot now argue upon the want of the ranee's authority to give a 
pottah ; besides the deed was only an arrangement for settling the 
estate and not alienation of property, it should therefore be 
respected. 

Ramapersaud Roy, for the respondent, in reply, argued z—Jirst, 
that, under the peculiar circumstances of the estate, the ranee had 
no right to give the pottah ; secondly, that, as a widow, she was 
incompetent As regards the first, there were two proceedings of 
the civil court forbidding alienation, and as regards the second 
point, it is a settled point that a widow has only a life interest, and 
a very restricted one : accordingly no pottah, granted by a widow, 
can extend beyond her life. 

Sumblioonauth, for appellant, in reply, argued— That in the suit 
for the raj, it had never been decided that the ranee was not the 
proper heiress after the death of her husband, and plaintiff, in insti- 
tuting this action, had not applied for mesne profits, till after the 
date of her decease. He also said that there was no proof of the 
mookururee being at an unfair jumma. 

Judgment. 

We consider that the pottah granted by the ranee being a mooku- 
ruree one, by which a tenure capable of alienation was created, can- 
not be upheld under the Hindu law. We, therefore, affirm the judg- 
ment of the lower court, and dismiss the appeal with costs in both 
courts. 
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The 20th June 1854. 
Present : 

A. DICK, Esq., 1 
Sir R. BARLOW, Babt., J 

J. DUNBAR, Esq., ^Judges. 

H. T. RAIKES, Esq., 

B. J. COLVIN, Esq., J 

Case No. 301 op .1852. 



Regular Appeal from the decision of Moulvee Syud Mahomed Rqfiq 
Khan, Principal Sudder Ameen of Behar, dated 1 Uh December 
1851. 

KHAJEH TALIB ALEE KHAN and others, (Plaintiffs,) 

Appellants, 
# versus 

MAHARAJA HEETNARAIN SINGH BAHADOOR, 
(Defendant,) Respondent. 

Vakeels of Appellants — Moonshee Gholam Ahmed Klian and 
Baboo Kishen Kishore Ghose. 

Vakeels of Respondent — Baboo Ramapersaud Roy and Moonshee 

Ameer Alee. 

Suit for the modification of a summary decree, dated 1st March 
1848 ; laid at rupees 6,692-10-6. 

The first issue, taken up in appeal in this case, which appeal was 
against an order of nonsuit passed by the principal sudder ameen, 
in consequence of another suit brought by the defendants having 
been nonsuited, was the following:— Can the appeal be heard, hav- 
ing been presented after date, and is the order of the judge in the 
miscellaneous department for its admission, legally sufficient, or not? 

Judgment. 

Sir R. Barlow and Messrs. J. Dunbar, H. T. Raikes 
and B J. Colvin. — This case was decided on the 11th December 
1851. An appeal was then preferred in the miscellaneous depart- 
ment against the order of nonsuit, which was rejected on the 21st 
April 1852, as not appertaining to that department; but at the 
same time leave was given by the presiding judge to prefer a regu- 
lar appeal within a month after notice to plaintiff. This appeal was 
accordingly preferred on the 9th Juno 1852. 

Against the admission of the appeal, it is argued that Act IV. of 
1850 allowed only six weeks from date of decision, by express 
modification of Section X., Regulation VI. of 1793, and that no 
judge had power to extend the period. The pleader for appellant, has 
cited the case of Koonwur Goordyal Singh versus Koonwur Kishen- 
dyal Singh, decided on the 24th February 1853, that the Sudder . 
had sanctioned the extension of the period on good cause being 
shown. 



An order 
passed by a 
judge in the 
miscellaneous 
department, 
allowing* an 
extension of 
time for a re- 
gular appeal to 
be preferred, ia 
not binding on 
the full bench. 

Held that by 
Section I. Act 
IV. of 1850, the 
power of grant- 
ing an exten- 
sion of time 
for tho ad mis- 
sion of an ap- 
peal had been 
expressly mo- 
dined. Appli- 
cation for re- 
turn of stamp 
duty rejected. 



Digiti 



zed by G00gle 



( 278 ) 

As an order of a judge in the miscellaneous department cannot 
bind a full bench, we are of opinion that this appeal is barred. We 
find that Section X., Regulation VI. of 1793, which allowed an ex- 
tension of the period of appeal, on just and reasonable cause, has 
been expressly modified by Section I., Act IV. of 1850, which was 
reckoned so imperative in its terms as not allowing any extension, 
that a new power to allow it has since been given by Clause 2, 
Section II., Act XV. of 1853. We, therefore, dissent from the 
ruling of the judges in the decision referred to, and dismiss the 
appeal with costs. 

The pleader for appellant then applied for a return of stamp duty, 
as he had only appealed by order of a judge. This the Court held 
that it could not grant 

Mr. A# Dick. — The Act of 1850 was passed, because, (as set 
forth in the preamble,) inconvenience had arisen from the rule allow- 
ing petitions of appeal to the Sudder Court to be presented either to 
the court who passed the decision appealed from, or to the Sudder 
Court ; and from the rule allowing the reasons of appeal to be 
stated in the petition of appeal, or afterwards in a separate pleading, 
to the court trying the appeal, and the sections in which these two 
rules were enjoined, were modified, not rescinded. These Sections 
were Section X., Regulation VI. of 1793; Section III., Regulation 
XII. of 1797, and Section VIIL, Regulation XXVI. of 1814. 

Section X., Regulation VI. of 1793, contains a special provision 
to meet most considerately unavoidable obstacles occasioning delay 
to which mankind are liable, and to prevent them from stopping 
the fair course of justice. No inconvenience had arisen from such 
provision ; experience of half a century had detected no defect in it, 
and no evil had accrued from it, so carefully had the exercise of 
the power it granted been guarded by the law. 

To construe the Act, in question, IV. of 1850, we must first look 
to the statutory part It consists of three sections. The two first 
take no notice of the special provision, the third recognizes its prin- 
ciple by granting to the Sudder Court power to extend the period 
fixed for filing the reasons of appeal, on good reasons given. This 
extension of the principle of the provision relates to carrying on the 
appeal, proceeding with it in proper time, after it has been institute 
ed. The provision itself had reference to the institution of the 
appeal. To argue that this last was cancelled, because the principle 
of it was extended to after proceedings, and is not mentioned, (when, 
too the period fixed for the institution of the appeal had been 
reduced one-half, and no new facilities afforded,) would be to sup- 
pose the legislature to be actuated by motives diametrically opposed 
to each other* It seems to me more consonant with reason to con- 
clude, that as Section X, Regulation VI. of 1793, had already 
.provided a remedy for unavoidable default in the institution of an 
appeal, the legislature deemed it was sufficient to provide a remedy 
for unavoidable default in the subsequent proceeding. 
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Act XXX. of 1850 does not affect the question before us. It 
was passed to declare, that the Act IV. of 1850, was not to have 
as it were retrospective effect ; that the period of six weeks for pre- 
ferring an appeal was not to apply to decisions given before the 
passing of Act IV. 

The last and recent appeal law, XV. of 1853, empowers the Sud- 
der Court to extend the period fixed for filing the petition of appeal ; 
and also the period for filing the reasons of appeal, on sufficient 
cause being shown. 

These two provisions, I would observe, are very different from 
that of Section X, Regulation VI. of 1793, though they recognize 
the same considerate principle, founded on human nature and ever- 
recurring contingencies. These provide for the means to proceed 
before the right is lost, — the fixed periods have expired ; that of 
1793 provides a remedy after the right has been lost, — the period 
fixed has expired. It has not been rescinded in express terms at 
any time ; and I cannot think it has by implication, when I see its 
principle repeatedly extended in express terms. I would, therefore, 
uphold the precedent cited by the pleader of the appellant 

The 20th June 1854. 

Present : 

ABER. DICK, Esq., 

Sir. R. BARLOW, Bakt.,( 

J. DUNBAR, Esq., \Judaes. 

H. T. RAIKES, Esq., 

B. J. COLVIN, Esq., 

Case No. 302 of 1852. 

Regular Appeal from the decision of Moulvee Syud Mahomed Rajiq 
Khan, Principal Sudder Ameen of Behar> dated Wth December 
1851. 

KHAJEK TALIB ALEE KHAN and others, (Plaintiffs,) 

Appellants, 

versus 

MAHARAJA HEETNARAIN SINGH BAHADOOR, 

(Defendant,) Respondent. 

Vakeels of Appellants. — Moulvee Gholam Ahmed Khan and Baboo 
Kishen Kishore Ghose. 

Vakeels of Respondent. — Baboo Ramapersaud Roy and Moulvee 
Ameer Alee. 

Suit for the modification of a summary decree, dated 29th Feb- See preced- 
ruary 1848 ; laid at Company's rupees 7,083-3-9. ingcaae. 

The appeal is dismissed with reference to the Court's decision in 
Case No. 301 of 1852, this day recorded. 
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The 21st June 1854. 

Present. 

Sir R BARLOW, Bart.,; 

II. T. RAIKES, Esq., \Judget. 

B. J. COLVIN, Esq., 



I 



Case No. 56 op 1854. 
Special Appeal from a decision of Mr. G. D. Wilkins, Officiating 
Additional Judge of Backergunge, dated 6th July 1 853, affirming 
that of Moulvee Mahomed Kulleem Khan, Principal Sudder 
Ameen of that district, dated 17 th August 1853. 

RAJKISHORE SEIN, (Defendant,) Appellant, 
versus * 
KISHEN KISHORE NEWGEE, and others, (Plaintiffs,) 
Respondents. 

Vakeel of Appellant — Mr. J. G. Waller. 
Vakeel of Respondents — none, 
h ototo^a This case was admitted to special appeal on the 15th February 
fecial ground 1854, under the following certificate recorded by Sir R. Barlow 

erdudSd e b Wa8 aIld Mr# H * T# Raikes: — 

the lower ap- "The petitioner states he appeared by petition in the principal 
peiiate court, sudder ameen's court denying all knowledge of the case, and plead- 
fiteof an order ing that he was not the Rajkishore Sein liable to be sued, 
of remand " The principal sudder ameen decreed against him, on the ground 

appeal of the 6 that the petitioner was the Rajkishore alluded to by the plaintiff, 
other defen- and that he had not answered on the merits of the case. Petitioner 
thi^defendafit an d the other defendants appealed to the judge, who remanded the 
had also ap- case on the appeal of the other defendants, but rejected that of the 
thaYheisen. petitioner, whom he excluded from the benefit of the remand, 
tided to share " This is the ground taken for special appeal by the petitioner, 
of the remand. w ^° uteres that if on the remand the plaintiffs' case is thrown out, 
the petitioner ought to be entitled to the benefit of the dismissal. 

" As the petitioner did not confess judgment, on the contrary 
claimed exemption on the pleas he set up, we consider him entitled 
to be heard on the remand. The decision is manifestly faulty. We, 
tinder Section IV., Act XVI. of 1853, admit a special appeal, and 
direct that the case be placed on the list of certified special appeals, 
according to Clause 6, Section VIII., of the Act above quoted. 
Under the Court's resolution of 2nd June 1853, we direct that an 
injunction to stay further proceedings in the principal sudder 
ameen's court be issued." 

Judgment. 
The ruling of the additional judge, that the special appellant 
cannot be heard on the remand, because he had taken a special 
ground in his defence, irrespective of the merits, cannot be upheld. 
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The special appellant, though not able to take up any new plea in 
defence, has a right to share in any benefit he may derive from a 
re-investigation ot the case on its merits in the court of first instance. 
The order of the additional judge is, therefore, reversed, as 
regards the special appellant 



The 21st June 1854, 

Present : 

Sir R. BARLOW, Bart.,') 

H. T. RAIKES, Esq., V Judges. 

B. J. COLVIN, Esq., j 

Case No, 202 op 1854. 



Special Appeal from the decision of Mr. Henry Atherton, Addi- 
tionalJudge of Tirlwot, dated 6th September 1853, affirming a 
decree of Mr. John Weston, Second Principtd Sudder Ameen of 
that district, dated 6th June 1853. 

MUSST. KOONJOY SUTBHAMA, (Plaintiff,) Appellant, 

versus • 

BABOO SHEOPURSUN SINGH, (Defendant,) Respondent. 

Vakeels of Appellant — Mr. J. G. Waller, Baboo Kishen Kishore 
Ghose, and Moonshee Ameer Alee. 

Vakeel of Respondent — Baboo Ramapersaud Roy. 
This case was admitted to special sppeal on the 25th May 1854, Held that 
tinder the following certificate recorded by Messrs. A. Dick and ^tic^^f'fo^ 

B. J. Colvin:— closure under 

" A question has been raised in this case similar to that raised ^^ation 11 *' 
in application No. 806 of 1853, admitted on the 8th February 1854. xvn. of 1806, 
We therefore admit the special appeal to determine whether affixing JJJJJ^JIj* ^ t 
notice of foreclosure to a house is sufficient, under Section VIII., that the' affix- 
Regulation XVII. of 1806. no?ice f to h the 

" We certify this case to be taken up under Clause 6, Section mortgager's 

VIIL, Act XVI. Of 1853." house is suf- 

Mr. Waller. — The point to be determined is, whether notice of 
foreclosure should be served on the mortgager in person or at 
his residence. 

If notice must be served on the person, it rests with the mortga- 
ger to receive it or not ; he might purposely evade service by going 
elsewhere or by shutting himself up. The notice is to be served, 
as all other notices are directed to be served in the Regulations ; 
wherever personal service is required, the law provides for such 
service. If the mortgager can evade at his pleasure personal service 
the provisions of Regulation XVII. of 1806, are at once nugatory, 
and a mortgagee has no remedy; no foreclosure could take place. 
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By Regulation VI. of 1793, Section XL, notice most be served upon 
a defendant ; if not served, a proclamation must be issued which 
satisfies the court, and, in case of continued absence, the action pro- 
ceeds ex parte. 

The proceedings under Regulation XVII. of 1806, are preliminary 
only, and must be followed by regular suit for possession, if mort- 
gagee be not in possession, and in that suit personal service is not 
required. The 12 months run from date of issue of notice from 
the nazir's sherishta by Circular Order, 9th April 1817, para. 2; 
if the notice ought to be personal, as contended by the other party, 
the year of grace would have to run from date of receipt of notice 
by the mortgager, not as directed by the above Circular, 

Snch was the exposition of the law in the case of Rasmunnee 
Dassea and Kunnahee Lai Tagore, page 279, Sudder Dewanny 
Adawlut, 15th July 1846. 

The pleader further relies on Regulation II. of 1806, Clauses 2 
and 3, Section III., which clearly show that other than personal ser- 
vice is held to be good on a defendant 

Moonshee Ameer Alee in support — Should the mortgager be a 
female, how could personal service be made upon her? Section XL, 
Regulation IV. *of 1793 does not require personal service upon a 
defendant, but only in his name by proclamation on his house-door. 
See also Section VL, Regulation II. of 1809 on the same point 

Kishen Kishore idem — Quotes Construction No. 1236, issued by 
both courts' concurrence regarding execution of decree, in which it 
is laid down, that by Clause 8, Section XV., Regulation XXVI. of 
1814, and Section VIL, Regulation VII. of 1825, notice must 
be issued to defendant, and in the event of personal service being 
impracticable, the process is to be affixed to the defendant's house. 

Ramapersaud contra — My opponents do not rely on the law, but 
only point what inconvenience may arise from their views and 
arguments not being adopted. Let us compare the Circular Order 
22nd July 1813, No. 37, with that of 9th April 1817, No. 9, and 
with the law, Regulation XVII. of 1806. 

A notice may be served any where, but the law goes on to pro- 
vide, that the mortgagee shall cause copy of the petition of foreclo- 
sure to be furnished to the mortgager ; hence it is to be inferred 
that the legislature contemplated personal service of notice and 
the proffer of copy of petition to be made to the mortgager. The 
law distinctly lays always down when other than personal service is 
sufficient. See Section XL, Regulation IV. of 1793, and Sections L 
and II., Regulation II. of 1806. 

In fact where other than personal service is provided for by the 
Regulations, there only can personal service be waived; and as 
Regulation XVII. of 1806 contains no provision for any service, 
and in lieu of personal service, the latter course must be pursued ; 
the Circular Order of 1813 clearly lays down that personal service 
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is requisite ; the words are " notice must be served on the seller/ In 
1817 the Circular Order provides for evasion of process. 

Sumboonath Pundit — Followed in support of Ramapersaud 
Judgment. 

The whole question of service of notice under Section VIII., 
Regulation XVII. of 1806, and the modus operandi is now before us* 

The appellant's pleader, Mr. Waller, has given his arguments in 
detail, in support of his plea that personal service on the mortgager 
is not necessary, whilst the pleader for the respondent urges, upon 
the grounds above recorded, that under the law nothing but per- 
sonal service will satisfy its requisitions. 

After full consideration of all that has been brought forward on 
the general question which has been raised, and without at present 
referring to the particular case out of which it has arisen, we are of 
opinion that, neither by the terms of the law itself, nor by construc- 
tions put upon it by the Court, is it imperative that personal notice 
should be served on the mortgager. 

The words of the law are, that the judge shall cause the mort- 
gager, or his legal representative to be furnished, as soon as possible, 
with copy of mortgagee's petition (for foreclosure), and shall notify 
to him by a perwannah, that if he shall not redeem the property 
in the manner provided for by Section VII., within one year of date 
of notification, the mortgage will be finally foreclosed. 

There is nothing in the above terms which prescribes, or even 
alludes to the necessity of personal service upon the mortgager; all 
that is required is, that he shall be made aware, through the court, 
that an application of foreclosure has been made, and a year's grace 
is given him to fulfil his contract with the mortgagee. If it had 
been the object of the law to require personal service, and to give 
the year of grace from the date of receipt of the notification, no 
doubt such directions would have been specifically laid down. But 
they are not, and the Court's Circular Order No. 7, dated 9th April 
1817, which is a reply to a reference regarding the particular 
Section VIII. now in dispute, points out that the year allowed for 
redemption must necessarily be calculated as prescribed, from the 
date of issue of notification, and the year be calculated from the date 
go inserted. Here nothing is said of personal service; the year of 
grace is to commence from a date at which notice bad not been 
and could not have been served on the mortgager. The notice was 
not yet issued, but the foreclosure is to be held to have been com- 
pleted on the expiration of 12 months from date of notification. 

It has been justly argued by the appellant's pleader that cases 
might occur in which personal service could not be effected; absence 
of the mortgager, or his concealment with the view to evade process, 
or, in the case of a female mortgager, upon whom it could not be 
served personally, would put the mortgagee entirely at the mercy 
of the mortgager, and render the law altogether nugatory. 
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The several Regulations which lay down the mode of serving 
notice on defendants, quoted by the appellant, namely, Section XL, 
Regulation IV,, of 1793, Clauses 2 and 3, Section IIL, Regulation II. 
of 1806, clearly show that, where personal service is not practicable, 
issue of proclamation for the defendant's attendance is prescribed, 
and in default the case goes on ex parte ; so by Section VI. Regu- 
lation II. of 1819, in cases of resumption and also in execution of 
decree, by Section XV., Regulation XXVI. of 1814, and by Section 
VIL of Regulation VIL, of 1825, where, if personal service is im- 
practicable, notice is to be affixed to the defendant's house. 

It has been argued by the respondent that personal service can 
only be waived, where other than personal service is provided for, 
and as Regulation XVII. of 1806 does not provide for any service 
in lieu of personal, the latter course must be adopted. 

The Circular Order of 22nd July 1813, it is urged, requires that 
notice must be served on the seller, which must reasonably be inter- 
preted to mean upon the individual in person. We cannot adopt 
this view or construction of the law. To us it appears that per- 
sonal service must of course be held to be good ; failing that, notice 
by any other means to the mortgager is equally good, without 
actual service upon him* 

The duty of the court is to serve notice, or to use its best endea- 
vours to give information to the mortgager of the foreclosure. If 
upon duly certified returns to the court, by the serving officer, it 
should be proved that every attempt to serve or to give notice was 
unsuccessful, the mortgagee is entitled to bring his action for pos- 
session after the lapse of the year of grace, calculated from date of 
issue of notification, through the officers of the court 

The Construction No. 1140, upon which the respondent's pleader 
has laid much stress, is rather an argument against than for his 
client * 

The Court ruled that issue of notice, not receipt of notice, was to 
be the date from which the 12 months' grace were to run, and the 
same principle is clearly enunciated in the case of Kunnahee Lai 
Tagore toersvs Rasmunnee Dassee, reported at page 279 of the 
Sudder Decisions, dated loth July 1846. As to the particular case 
before us, we are of opinion that as the lower courts have ruled 
that the mere sticking up the notice at the mortgager's house is not 
sufficient to meet the requisitions of Section VIII., Regulation 
XVII. of 1806, and that personal notice must be served, the fact of 
a notice having been suspended is established. All that is left to 
be done is to return the case to the court of first instance to be de- 
cided on its merits. We reverse the order of nonsuit passed by 
the lower courts. 
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The 21st June 1854. 

Present: 

Sir R. BARLOW, Bart., ) 

H. T. RAIKES, Esq., VJudges, 

B. J. COLVIN, Esq., J 

Case No. 221 of 1854. 

Special Appeal from the decision of Mr. G. C. Cheap, Judge of 
Rajshahye, dated 2%th June 1853, confirming a decree of Moulvee 
Abdool Alee Khan Bahadoor 9 Principal Sudder Ameen of that 
district, dated 2\st January 1850. 

PARBUTTEE SUNKUR MUJOOMDAR and others, 
(Defendants,) Appellants, 
versus 
RAMKISHORE ROY, (Plaintiff,) Respondent. 

Vakeels of Appellants — Baboo Ramapersaud Roy and Mr. J. G. 

fTaller. 

Vakeels of Respondent — Baboos Kxshen Kishore Gliose and Bungsee- 

budun Mitter. 
Tqis case was admitted to special appeal, on the 8th Jane 1854, Remand on 
under the following certificate recorded by Sir R. Barlow and Mr. J^y^JJf 

P. J. Colvin : — tWdecimonof 

* We observe that the judge says ' that the only difficulty in deal- ^^JSJS 
ing with the case is with reference to Regulation XL of 1825. If to the law on 
tried under Section IV. of that Regulation, there can be no doubt Jh 6 l^^f 
the defendants would have the best right to the lands ;' notwith- 
standing which, the judge has decided in favor of plaintiff. We 

admit the special appeal to try whether, under the judge's own 
showing, he should not have found for defendants. 

" There have been other grounds of special appeal which are 
here recorded for consideration if necessary : — 

w First — -That the judgment of the lower appellate court is found- 
ed upon the weakness of the defendants' case, and not upon the 
strength of the plaintiffs. 

" Secondly. — That the lands upon a butwarra being made, fell into 
fheir (the special appellants') share, which butwarra, being final and 
consented to by the parties, could not now be set aside. 

* This case to be entered in the certified list, according to 
Clause 6, Section VIII. Act XVI. of 1853." 

Judgment. 

The facts must be taken as laid by the lower court ; the grounds 
of admission to special appeal are upon the face of the judge's 
decision which, in our opinion, is not sound. Upon the data given 
the decision is shown to be opposed to law. The land in dispute is 
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declared by the judge to hare been gained by gradual accession 
to the defendants' tenure, and therefore an increment to their lands in 
Selimpore, &c. The ameen's map showing the lands in dispute are 
annexed to their mouzas. The case should have been tried and 
disposed of under Section IV., Regulation XI. of 1825. We reverse 
the judge's decision, and give judgment in favor of appellant 



The 26th June 1854, 
Pbbsent : 

Sir R. BARLOW, Bart.,^ 
J. DUNBAR, Esq., VJudges. 

H. T. RAIKES, Esq., ) 
Case No. 98 op 1853. 

Regular Appeal from the decision of Mr. Alexander Davidson, 
Principal Sudder Ameen of Midnapore, dated 2\st May 1852. 



Suit for pos- 
session of land- 
ed and other 
property, on 
the allegation 
that the plain- 
tiff was the son 
and rightful 
heir of the de- 
ceased pro- 
prietor, and 
that he had 
been falsely re- 
ported dead. 
Claim dismiss- 
ed, on the 
frround, that 
the plaintiff 
had utterly 
failed to estab- 
lish his iden- 
tity with the 
person whom 
be represented 
himself to be, 
whose death 



RAJA ROODERNARAIN ROY, (Plaintiff,) Pauper 
Appellant, 

versus 
RAJA KISHEN INDERNARAIN ROY and others, 
(Defendants,) Respondents. 
Vakeels of Appellant — Mr. J. G. Waller, Baboo* Ramapersaud 

Roy and Sreenath Sein. 

Vakeels of Respondent — Mr. Ritchie, Baboos Kishen Kishore Ghost 

and Sumbhoonath Pundit 

The nature of this suit and the manner in which it has been 
disposed of by Mr. Davidson, will be gathered from the judgment of 
the lower court, which is in the following terms : — 

" This action is brought to recover possession of the real and 
personal estate, goods, chattels, messuages and tenements, which 
were of, and belonging to, Numurnarain Roy, deceased ; estimated 
at rupees 4,20,04,187-9-5 on the following grounds: — 

" Plaintiffs father, Numurnarain Roy, had, by his first wife, 
one son and five daughters ; by his second wife, defendant Eishen- 
preatwo sons and two daughters; his father in 1246 Umlee, 
being on the verge of the grave, gave him the Raj ticca and 
pugree and put him in possession of the zemindaree and personalty 
and died the following day. Plaintiff petitioned the collector on 
17 th Bhadoon 1246, to register his name as proprietor in his 
father's stead ; his step-mother made the like request for the regis- 
tration of her infant son's name, but her prayer was refused. She, 
by soft words and a great show of kindness and affection, gained 
his confidence and then caused poison to be given to him, through 
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the medium of his food ; it was, however, expelled from his sto- ^u e ^ re mL 
mach by Ram Singh ; fearing for his life, plaintiff left tlte rajbaree, turn of whose 
and went to Aslahghur for safety, and sent the whole particulars ^J^^w* 1 
to the salt agent at Hidgelee, who transmitted them to the established, 
magistrate. She, a second time, by canning, gained over tlie 
Bengalee doctor, who had charge of him; he, on the 10th Poos 
of year aforesaid, gave him a poisonous or intoxicating liquid, 
which deprived him of his senses: his step-mother then spreading 
the report of his death, would allow no one to come near him, and 
according to family usages (koolachar) sent him to Saugor for cre- 
mation. On the 12th he showed signs of life, which his compa- 
nions observing, set him down on the banks of the river and left 
him. There being a mela (fair) that day, many Sunyasees were 
congregated near the spot, they seeing his plight administered to his 
necessities, and took him to Kidderpore near Calcutta. He wan- 
dered about the country mad for two years and nine months and 
at last coming to the shrine of Mahadeo at Hotnaghur in Agura 
in this zillah in 1842, he recovered his senses. 

" Kishen Indernarain pleads that plaintiff is not Raja Nurnurna- 
rain's son ; that he never had possession of his zemindaree. He admits 
that he had a half brother, Roodernarain Roy, who took possession 
of his father's zemindaree after his death, but that he died by 
the will of God on 10th Poos 1247 Umlee, and that according 
to family usage, his corpse was taken to Gunga Saugor to be burnt 
Plaintiffs pretensions were fully sifted, and he, being found to be 
an impostor, was sent to prison for six months. 

" The only issue is, whether plaintiff is the person he represents 
himself to be, i <?., Roodernarain Roy, son of Raja Nurnurnarain 
Roy, of Basdebpore, deceased. 

" The account he gives of himself, as described above, is both 
singular and incredible; not that, we would be understood to 
mean, that it is at all strange that a step-mother should 
concert measures to procure for her own son, such a goodly 
inheritance as that now claimed; nor that it is impossible that a 
person should awake out of a trance just at the critical moment, 
and thus be snatched from the jaws of death ; but it is strange, 
passing strange, if plaintiff's step-mother had the evil intention 
towards hiin imputed to her; that after having been cognizant of 
those evil intentions he should not have taken proper means to 
frustrate them. The first attempt at his life was by poison adminis- 
tered in his food, while at the rajbarree, but that it proved 
abortive in consequence of an antidote given by kobeerai, which 
ejected the poison from the stomach : now had poison been ad- 
ministered, it is probable that the rajbarree kobeerajs, who attended 
plaintiff, should have been ignorant of the fact, and, if aware of it, 
is it not still more improbable, that they should have permitted a 
strange kobeeraj to physic their patient? Happily, however, we are 
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not left to conjecture on this point, for by plaintiff's exhibits, marked 
A B D, we find that the story of the poisoning formed the 
subject of judicial inquiry by the joint magistrate of this zillah, and 
by exhibit (L), filed by defendant, that the said story was unfounded. 
Have we clear, conclusive, and incontrovertible proofs of its authenti- 
city ? Not one, absolutely nothing but hearsay ; on what grounds then, 
can it be believed now ? We reject it therefore as purely fabulous, 
but by its rejection the chief corner stone of the plaint, if we may 
be allowed the expression, crumbles into dust. The second attempt 
to tamper with plaintiff's life is through the dewan of the rajbarree, 
Nundoocoomar Paray, and by the instrumentality of the Govern- 
ment native doctor stationed at Contai in, Hidgelee, who, according 
to plaintiff, gave him medicine that deprived him of his senses. 
Now is it in the least degree probable that a Government servant, on 
a first visit to a patient, should, however great the temptation, con- 
spire against his life or his health? For what purpose was the 
draught given, if it was not to produce the sleep that knows no 
waking ? and had the step-mother been the instigator, is it not 
most improbable that she would have been content with any thing 
less, particularly after having been foiled in her first attempt on 

Elaintiff's life? It cannot be that the qualms of conscience prevented 
er, for having made a first attempt, she could have no such 
qualms* CerCestque le premier pas que coute ; and it could hardly 
be, because the instrument was ignorant of the strength of the 
potion, for he was a compounder of the nauseous drug. What was 
to be gained by half measures? and where is the proof of the drug* 
grog? Lastly, we have on the record no less than three statements 
of himself given by plaintiff before different authorities, and at 
different times ; the first before the darogah of thanna MusnudV 
pore; the second before the magistrate of this zillah; and the 
third, which forms the present ground of action, all differing most 
materially the one from the other, Whence this difference ? Had 
plaintiff's story been true, its main features would have been 
the same in the above recitals. In his deposition before the magis- 
trate, plaintiff repudiates his deposition taken by the darogah 
aforesaid, therefore we pass it by sub silentio. In his deposition 
(exhibit K) taken by the magistrate of this zillah, plaintiff says 
that he was taken to Saugor on the 10th Poos 1247 Waillaity ; that 
he reached it on the 12th; that he began to recover his senses 
at Babura, the place of his destination; that on the 13th he gained 
the perfect restoration of his senses, and seeing Orjun Beraro's boat 
of Kalsapara passing by, he went in it to Kidderpore, Calcutta; em- 
barked early that morning, and arrived early at Gogoneshur Dass* 
house the following morning, where he remained ; that he went to 
Calcutta to conceal himself and get well. 

*' To prove his case he has adduced 45 witnesses, from the 
Brahmin to the tiller of the ground, who all stoutly swear that he 
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is Raja Roodernarain Roy, son of Numumarain Roy, zemindar of 
Basdebpore, deceased. Among these witnesses are Roodernarain's 
two sisters and their connexions. The ladies aforesaid, acknow- 
ledge plaintiff to be their fall brother, and that they admit him into 
their society ; we however do not allow their testimony any weight ; 
first, because it is highly colored ; secondly, because the animus 
against the step-mother is apparent throughout ; thirdly, because it is 
contradicted by the evidence of the Government native doctor; 
fourthly : and lastly, because their subsequent proceedings are not 
such, as we may reasonably suppose persons, so nearly related to 
plaintiff and cognizant of the facts so minutely disclosed by them, 
would adopt 

"They depose, they know not when the poison was given, they 
were at their own house at the time ; their step-mother caused it 
to be given. How very ready to brand their step-mother with the 
name of poisoner, without a shadow of proof! they were present 
when the poison was ejected from the stomach and saw it ; and Sabitra- 
monee describes its size, color, and the ingredients in which it 
was enveloped! Most sapient ladies! what English doctors could 
not do, they did without the slightest hesitation or difficulty. 
The doctor says, we cannot yet call it poison, (vide exhibit C). They 
farther state, that after his arrival at Atlahghur their brother was 
attended by a native doctor, sent by Mr. Barlow, the salt agent of 
Hidgelee, and began to amend daily ; but that after Nundcoomar 
Paray's interview with the doctor aforesaid, he gave plaintiff some 
liquid out of a phial, which made him like one intoxicated and in-, 
sensible. Be it observed, that the deponents are purda nusheen 
ladies, excluded from the gaze of the vulgar ; is it likely that they 
have seen a drunkard in their lives ? how then could they know the 
effects of intoxication? as well might we expect a blind man des- 
cribe the sun. They admit that they were not present at Nund- 
coomar Paray's interview with the native doctor ; how then do they 
know it ever took place, or the nature of it ? Again, they say that 
they knew their brother was alive, because he moved his hands and 
feet; they told us just Wore he was insensible; all are agreed that 
Atlahghur is within call of the salt agent's house, and plaintiff ad- 
mits that he went to the above place to seek that gentleman's pro- 
tection, the sisters too knew that he was their friend, why then, 
when they saw their brother's sad plight, did* they not give him 
intimation of the nefarious proceedings, and is it possible that they 
could be carried on just under the noses of Government officials with- 
out their knowledge ? One of these officials was the doctor sahib 
(Smyth,) who had been so very zealous in trying to procure a con- 
viction in the poisoning case. Instead of endeavoring to circumvent 
the machinations of tneir brother's enemies, they and his male at- 
tendants content themselves with looking on, as long as they were 
permitted to do so, and the ladies, when packed off, go to the house 
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of their brother's bitterest enemy, the plotter of his death, stay there 
a night, and set oat the following day for their own houses : on the 
road near that their brother had been taken in a state of insensi- 
bility to Gunga Saugor to be burnt On reaching home they nar- 
rate the whole particulars to their husbands, who strike their breasts 
and cry alas ! alas ! Two or three days after this, Sabitramonee 
hears the report of her brother being alive at Saugor; her husband 
sends a servant to the rajbaree to learn the particulars: (the most 
unlikely place in die world !) the answer is, that all there is con* 
fusion, and that some say he is alive, some that he is dead. There 
their concern ends. 

Radicamohee's brother-in-law says, that on his return from his 
wandering, plaintiff paid them a visit; he looked thin and was weak; 
staid a very little while ; that it was with difficulty he could prevail 
on him to taste a glass of water ; that he appeared fearful ; that his 
sister tried to persuade him to remain, but he declined. This is very 
strange; he was among friends and in his own sister's house of what, 
or of whom, was he afraid? he had not seen his sister for two years 
and upwards, why was he in such a hurry to leave her ? The only 
account he gave her of his resuscitation was, that God preserved him 
by the hands of Sunyassees ; he said he would not say more, as she 
was a woman and could not keep a secret ; a very sound reason this, 
where there is any cause for concealment, but he was Raja Roo- 
dernarain redivivns, and returned with the full determination to re- 
cover his birth-right ; it was necessary therefore that his advent, and 
all the particulars concerning him should be spread abroad as pub- 
licly as his death was, in order that his friends and adherents might 
collect around him. All further comment, however, on plaintiff's 
evidence is unnecessary and useless, for the chief link of the chain 
is wanting. We have seen that both parties joined issue on one point, 
plaintiff^ transportation to Gunga Saugor for the purpose of crema- 
tion ; plaintiff asserts that he was then in a state of insensibility, a 
swoon, a fainting fit, or a trance ; that is, that the vital spark had 
not quitted its earthly mould ; defendants, that mortal remains only 
were conveyed thither. There is not a shadow of proof that when he 
was deposited, the breath of life was in him ; there is not an atom 
of proof that he ever returned from Saugor. On the other hand 
we have the testimony of Chutturdharee Singh, the Government 
native doctor, taken before the magistrate (exhibit B D), who says 
that the doctor sahib (Smyth) went to see the Raja the day before 
his death ; that on his return he directed him (deponent) to exa- 
mine a particular part of his body, saying that he had taken a survey 
of him ; he went accordingly and found the Raja's nose gone and 
his body full of sores, that he gave him no medicine, but applied 
some cerate plaster to the sores of his feet, which the doctor sahib 
gave him for the purpose ; that he only went to see him once ; that 
when the Raja's people came and reported to the doctor sahib, that 
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he was dead, he sent him again to see if it was true ; lie went and 
stood close by him, he could not speak, and was in extremis. Under 
the aboye circumstances, if the whole would, nay even the Ranee, 
step-mother, herself were to come before us and swear that plaintiff 
was Roodernarain Roy, son of her husband, Nurnurnarain Roy, deceas- ' 
ed, we would not believe it, unless they could prove clearly and conclu- 
sively that he was taken to Saugor in a swoon, or trance ; the means 
adopted to bring him to his senses, how he returned from Saugor, 
and where he was during his absence from this zillah ; to do other- 
wise would be to take leave of our senses, or, which is the same 
thing, to put our judgment in subjection to the hue and cry; as 
we are not disposed to do either, we must say that plaintiff has sig- 
nally failed to prove his identity, and that we never knew a claim 
to be worse supported. We, therefore, dismiss it with costs, on which 
interest will run from this date to day of payment." 
The following issues are filed in appeal : — 

Issues on behalf of Appellant 

First — Whether it is not established by the papers and evidence 
on the record, that the appellant is the very Raja Roodernarain, son 
of Raja Nurnurnarain Roy, and that he is not dead ? If proved, 
whether he (appellant) is not entitled to a decree for the estate 
claimed ? 

Second. — Whether the reasons, recorded in the principal sudder 
ameen's decision, are not insufficient for dismissing the appellant's 
claim ? 

Baboo Ramapersaud Roy for appellant — If the principal sudder 
ameen had given an epitome of the entire evidence for the plaintiff, 
I doubt not the case would have borne a very different aspect A 
fair consideration of all the circumstances will show, that the princi- 
pal sudder ameen has not fairly balanced the evidence. Previous 
to the institution of this suit, circumstances exciting suspicion had 
arisen, and reports were so rife in regard to the manner in which 
the plaintiff was said to have come by his death, that a judicial 
inquiry was deemed necessary, and was actually held. It is in evi- 
dence that some time before the alleged death of the plaintiff, a 
complaint was made to the magistrate that some noxious drug had 
been administered to him, which had been thrown off the stomach ; 
the matter so thrown off was sent to the medical officer for exami- 
nation. It is true nothing resulted from these inquiries, but they 
should be considered in connexion with the present case as in some 
degree showing the animus of the parties, who have gained by the 
plaintiff's alleged decease. In support of the plaintiff's claim, we have 
the testimony of no less than 45 witnesses, the character of 
most of whom is such as to warrant the utmost reliance on their 
evidence. Amongst them are the sisters of Roodernarain Roy, and 
some near connexions of both parties, besides omlahs of the raj- 
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baree, and several landholders unconnected with, and independent of, 
either party. The respectability of these witnesses is unquestioned, 
and by the whole of them has the plaintiff been distinctly identified 
as the eldest son of the late Raja Nurnurnarain Roy. It would be 
absurd to suppose, that in his present position, the plaintiff could hare 
won over all these persons to his side by unfair means. Under the 
circumstances of the case, and with such a body of proof before him, 
the principal sudder ameen was bound to have examined, more 
closely and particularly, the whole of the evidence, instead of dis- 
missing the suit on a view of only a small portion of it ; the more so 
inasmuch as, according to the orders of this Court, the plaintiff had 
only been directed to prove his identity, and this he had done in 
the manner above stated; I shall here read to the Court the evidence 
of some of the principal witnesses. 

Sabitramonee Chowdrain, eldest sister of Roodernarain, aged. 
42, deposes to the identity of the plaintiff as her brother and son of 
the late Raja, after whose death he was in possession for some 
months, till by the machinations of her step-mother, and of Nundo- 
coomar Parey, he was drugged and reported to be dead : this was 
done by the stepmother, with a view to secure the succession to 
her own son ; witness was at home, that is, in her father's house, when 
this happened, her sister was also there and a koberaj from the 
Deccan, and others. Other koberajs were also in attendance, as 
also Tarneepershad and Frankishto Dass; the drug was the size of a 
grain of corn ; Roodernarain afterwards went to Atlahgurree ; witness 
and several others went with him, this was on the day following 
that on which the drug had been thrown off his stomach* The 
dewan arrived two days after, a Bengallee doctor came and attended 
Roodernarain, who was beginning to get better, when the dewan 
used witchcraft against him. Finding this insufficient, the dewan 
and the doctor plotted together to destroy him, and he had been 
brought nearly to death, when in the night-time the dewan came to 
the house with a large body of men ; witness ran out, but peeped 
through the Venetians and saw the dewan cover Roodernarain over 
with a cloth. As his hands and feet were moving, witness asked 
the dewan why he had done so, he replied " what ! can your brother 
live now?" and so saying, he closed the Venetians and sent witness 
off to Basdebpore. Afterwards some people said Roodernarain 
was dead, and some said he was still alive, but at the end of two 
or two and a half years he wrote to her husband, who told her, 
that he was yet living, and at Kidderpore, from which place he 
eventually came to their house; this was in 1249 or 1250 B. S., 
and he then lived and ate and drank with them. Witness was 
never before examined as to the first poisoning or on the report of 
Roodernarain's death. She can read the pootees and sign her name 
in Ooriah. She recognises the plaintiff as Roodernarain by a 
mark on his left hand caused by a pellet bow. 



Digits 



zed by GoOgle 



( 993 ) 

Radhikamonee, younger sister of the first witness, deposes gene* 
rally to the same effect, and recognises the plaintiff as her brother. 

Ramkanye Pabun, maternal uncle of Roodernarain, identifies- 
plaintiff as his nephew, speaks to the enmity of the Ranee and 
the attempts on plaintiff's life, went with Roodernarain, when- 
extremely ill, to Atlahgurree, where he was attended by an English 
doctor and also by a Bengalee doctor ; he got much better, after 
which witness went home, and subsequently heard that Rooder- 
narain bad died and been taken to Saugor. No shrad took place, 
because some people said that Roodernarain was not dead. Wit- 
ness made inquiries, but found that he had been taken away. 

Mohindernarain Roy, a blood relation of the family, recog- 
nises and identifies the plaintiff as the son of the late Raja, states 
the circumstances connected with Roodernarain's illness, the result 
of the enmity of his step-mother. From Atlahgurree Roodernarain 
was carried to Saugor. The usual cermonies were not performed. 
Saw him at Atlahgurree the day previous to his alleged decease, 
he then said he was somewhat better in health. Returning next 
day witness heard that Roodernarain had been taken to Saugor: the 
truth is, however, that he was not dead, people said^hat he had bee» 
falsely reported to be dead ; what it is proper to do in cases of actual 
death, was not done. After a few days, witness heard that in con- 
sequence of Roodernarain's moving his hands and feet, the Sunyasseea 
had taken him away. 

Hurnarain Chowdree, landholder, deposes to the identity of plain- 
tiff as the son of the late Raja; knows the family well. 

Gunganarain Muhapater swears to the identity of the plaintiff as 
the real Roodernarain. 

Hurry kisto Berah and the whole of the remaining witnesses depose 
to the identity of the plaintiff in court as being the son of the late 
Raja, falsely reported dead. 

Baboo Ramapersaud Roy, in continuation. — The principal sudder 
ameen in reliance on the evidence of the native doctor, Chuttur- 
dharee Singh, throws the evidence of Roodernarain's sisters entirely 
over, but the fact is that the deposition of Chutturdharee Singh can- 
not be received as evidence in this case at all, being only a copy of 
a statement given before the magistrate immediately after the al- 
leged death of Roodernarain. The man himself has not been 
produced, and the plaintiff had no opportunity of cross-examining 
him. 

At this stage of the proceedings, Mr. Waller, for the appellant, 
and Mr. Ritchie, for the respondents, were heard at considerable 
length in regard to the admissibility of the copy of the deposition 
made by Chutturdharee Singh, as evidence in this case. The Court, 
with reference to the decision of the 2nd March 1854, in the case of 
Narain Bagchee, appellant, versus Nudocoomar Chund, respondent, 
and other precedents, are of opinion, that as there is no proof on the 
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record that the defendants, who filled the copy of the deposition, 
raovedthe court below to bring np the witness, Chutturdharee Singh, 
or made any endeavors to show that they could not produce him, or 
that there was any impediment to his being produced, the secondary 
evidence offered should not be received, on the presumption that any 
obstacle to his production did exist. 

Mr. J. G. Waller, for the appellant — I beg the Court's particular 
attention to the relative position of the parties. The plaintiff is the 
eldest son of the late Raja, by his first wife, and therefore entitled, 
according to the custom of the family, to succeed to the entire inheri- 
tance. The chief defendant, on the other hand, is the son by the 
second wife, and as such, is excluded from any portion of the inheri- 
tance, except by the removal of his elder half brother. All the 
circumstances known with regard to Roodernarain's illness previous 
to his alleged decease, were such as to induce the suspicion that it 
was the object of the step-mother to get rid of Roodernarain. In 
one respect I admit the evidence for the plaintiff is not so strong as 
I could wish it It would no doubt have been more satisfactory to 
have had full evidence as to the manner in which the plaintiff had 
been rescued frofn death, after having been taken to Gunga Saugor 
for cremation ; but while I disclaim all intention of moving the Court 
for a remand, I contend that too much stress must not be laid upon 
this point, as, in obedience to the instructions of the court below, the 
plaintiff confined himself to furnishing full and incontrovertible evi- 
dence of his identity. The defendants have taken upon themselves 
to prove the cremation of the body at Saugor, and unless they suc- 
ceed in proving that fact to the satisfaction of the Court, beyond all 
question, the consequence must surely be that the plaintiff should 
have a verdict on the overpowering evidence as to his personal iden- 
tity. I have only to observe, in conclusion, that the plaintiff is quite 
prepared to come forward under the new law (Act XIX. of 1853), 
and to make oath to the truth of his statements. 

Mr. Ritchie, for the respondents. — I ask the Court in the first place 
to consider the extreme improbability of the whole story on behalf 
of the plaintiff. I ask whether it could possibly be believed, that a 
inan in the situation of the plaintiff should have escaped from death 
in the manner described, and that he is now truly and honestly suing 
for his inheritance, after the lapse of twelve years. I say that with- 
out clear and satisfactory evidence, explaining the particular manner 
in which the plaintiff was enabled to get away from the banks of the 
river, whither he had been carried for the purpose of cremation, and 
without explanation of his long silence, it would be an insult to 
common sense to suppose that any sensible and intelligent man could 
give credence to such statements. Under the issue as drawn in the 
lower court, it was unquestionably necessary for the plaintiff to 
furnish evidence of a nature to show clearly how he came to leave 
a spot alive, to which he had been carried as dead. The plaintiff 
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was at that time about eighteen years of age. When this suit was 
instituted he was upwards of ten years older. Evidence to identity 
after such a lapse of time must always be very uncertain, but under 
the particular circumstances of this case, it must be received with 
the greatest possible caution. The direction of the lower court as 
to the broad issue between the parties, namely, whether the plaintiff 
is, or is not, the son of the late Raja Nurnurnarain Roy, was quite 
sufficient to cover every point of controversy between them. In con- 
nexion with the point of identity, a variety of cases may be cited from 
history, in which impostures of this kind had been so far successful 
as to enlist the belief and the support of many persons of high influ- 
ence and respectability. (The learned counsel here referred to the* 
cases of Lambert Sunnel and Perk in Warbeck, and read a passage 
from Macauley's History of England, connected with the appearance 
of two impostors who successively put themselves forward as the 
duke of Monmouth, executed in the time of James the Second, and 
the latter of whom in the words of the Historian " defrauded many 
who were by no means of the lowest class." After remarking 
in connexion with these instances on the various causes, by the 
operation of which the human mind may be led to a belief in the 
statements put forth by such impostors, he proceeded with 
his argument.) With the exception of the sisters of Rooder- 
n&rain and the husband of Sabitramonee, whose evidence I shall 
show was not, and could not be in accordance with their actual 
belief, I am not prepared to say that the other witnesses on the 
point of identity may not have spoken what they believed to be 
the truth, but if so, there could be no doubt, that they had been 
imposed upon. The statements made by the plaintiff himself first 
to the police at thanna Musnudpore, subsequently to the magistrate 
of Midnapore, and lastly in his plaint, are not only in themselves 
extremely improbable, but they are utterly inconsistent with each 
other. In regard to what had been put forward in these several state- 
ments, not one single witness had been produced to prove any of the 
circumstances alleged to have occurred from the time that he was 
taken to the banks of the river to be burned, till he went to the 
house of his sister's husband, two years and a half thereafter. It 
is quite impossible to reconcile the evidence given by the sisters, 
with the fact, that they took no steps at the time to make known 
the alleged villainous proceedings of the dewan, as manifested in 
the violence used towards the plaintiff when in a dying condition, 
nor subsequently when an investigation was held by the joint 
magistrate, in consequence of the rumours which had got abroad 
about Roodernarain's having been poisoned. So also in regard to 
their husbands, it is impossible to believe that they would not then 
have come forward, had their wives, as asserted, ' communicated to 
them what had been done to their brother in his extremity. 
Again, when the plaintiff is brought before the magistrate who 
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eventually consigned him to prison, not one of these persons, either 
the sisters or their husbands, came forward to tell what they knew. 
In conclusion, I feel confident that the Court will uphold the judg- 
ment of the principal sudder ameen, as consistent with common 
sense and with all the probabilities of the case. 

Baboo Kishen Ktihore Ghose, on the same side, after calling the 
Attention of the Court to the discrepancies in the several statements 
of the plaintiff, reads the roobukaree of the magistrate, dated the 
11th January 1843, under which the plaintiff was sentenced to 
punishment as an im poster and disturber of the peace. Reads also 
plaintiff's deposition before the officiating judge, when applying for 
ieave to sue in formd pauperis, and then proceeds to read the evidence 
of the following witnesses for the defence : — 

Kishenmohun Chuckerbuttee. — Witness is the puroheet of the 
family, deposes to the fact of Roodernarairf s death, he died at Atlah- 
gurree, having gradually got worse and worse under the venereal 
disease. His illness began in Bhadoon* 1246, and some time after 
brought him to death in a most miserable condition, that is, about 
three months after he went to Atlahgurree, either on the last day of 
Aghun or first of Poos, and died ten days thereafter. The English 
doctor came to see him the day before he died. The body was taken 
to Kata Nulla, and certain preparatory ceremonies gone through ; 
it was then taken on to Gunga Saugor for cremation. Does not 
remember the names of all the persons who went with it, but there 
were several Brahmins ; the usual obsequies were afterwards per- 
formed. Does not know whether there was any inquiry regarding 
poison. 

Bishnath Roy deposes to the illness and death of Roodemarain, 
the first ceremonies of putting fire on the face of the dead, &c, 
were performed on the eastern bank of the Eata Nulla. This was 
done with the sanction of the sisters and the omlahs. 

Onoo Misree deposes to the burning of of the body of Roodema- 
rain Roy at Gunga Saugor. 

Babooram Chuckerbuttee went with the body of Roodemarain 
Roy to Gunga Saugor, accompanied by Bisnauth Roy, who had appli- 
ed the fire to the face of the dead by two Pandas of the name of 
Kaleechurn and another ; there were altogether some five or six 
Brahmins besides other attendants (gives the names). The body 
was burned in the usual way. 

Several of the persons named by the last witness swear to the 
lame facts. 

Baboo Ramapersaud Roy, in reply. — As the plaintiff stated dis- 
tinctly in his plaint, that after getting away from Saugor he had been 
at a variety of places, and met a number of persons, whom lie 
named, it is manifest that he would have cited these persons 
in support of his plea, had he not considered himself restricted to 
the production of evidence to personal identity. The absence. 
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therefore of evidence to show, how he got away and what had 
happened to him, between the time of his leaving Sangor and the 
date of his first being seen and recognized in zillah Midnapore, 
should not be regarded as prejudicial to his claim. Identity 
was the only point he felt himself called upon to prove, and that he 
had done by a large body of evidence, while the opposite party had 
not attempted to identify the plaintiff with any other person, al- 
though it has been alleged before the magistrate that he was one 
Bishnauth Roy. The objections taken on the other side to the 
evidence of the sisters of Roodernarain, as also to the several state- 
ments made by the plaintiff, do not appear to me to be of such 
importance as they would attach to them, and, taking all the circum- 
tances of the case, as shown in the evidence, into consideration, 
I think there is enough to induce the Court to pause before admit- 
ting the actual cremation, 6n which point the evidence for the defence 
is weak and unsatisfactory ; should the Court see no reason to re- 
mand the case for more complete inquiry, they might yet have the 
plaintiff himself before them and examine him on oath. 

Mr. Waller, for the appellant, and Mr. Ritchie, for the respondents, 
were here heard at considerable length, as to whether any consider- 
ation could be given to the statement alleged to have been made 
by Sabitramonee, the sister of Roodernarain, before the joint magis- 
trate ; she herself having 'now repudiated that statement on oath. 
Mr. Waller urged, that it could not be considered by the Court, 
because it had not been proved that the person then examined was 
really and truly Sabitramonee, although he admits that both the 
magistrate's roobukaree and the statement in question might be con- 
sidered, if evidence to that fact had been given in this case. Mr. 
Ritchie, on the other hand, argued that the statement and roobu- 
karee might be taken pro tanto with the facts on the record, namely, 
that the magistrate has declared in his first roobukaree, that he had 
examined Sabitramonee, and had stated this again in another roo- 
bukaree three years after, coupled with the fact, that allusion was 
made in the copy of an English letter filed by the plaintiff himself, 
to an examination of Sabitramonee, and the admission that some 
person purporting to be Sabitramonee was examined at the time, 
and identified to the satisfaction of the magistrate as such, and made 
the statement referred to. 

After consultation, the Court intimated that their opinion upon 
this point would be embodied in the final judgment 

Baboo Ramapersaud Roy, in continuation. — Of the 15 witnesses 
produced on behalf of the defendants, with the exception of two 
persons, namely, Kishenmohun Chuckerbuttee, a puroheet, and 
Bishnath Roy, a cognate relation of the family, none of them are 
persons of well-known standing and respectability, six are merely 
menial servants of the family, six are mendicant Brahmins, not 
shown to be in any way connected with the family, and one is a 
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Kyburt by caste. It is surely strange that some of the respectable 
officers and more relations of the family were not cited. The evi- 
dence of 15 such witnesses cannot be laid in the balance with that 
of the 45 witnesses produced by the plaintiff, among whom are 
members of the family and landholders. I contend that if cre- 
mation had actually taken place, as a matter of course, a great 
number of respectable persons and relations must have been 
present, and would have been produced. Further, the witnesses 
for the defence have contradicted each other, and some of their 
answers in reply to the questions put to them, show that they were 
giving false evidence ; look at that of Kishenmohun Chuckerbuttee, 
he said he did not know the r Ash, or ceremonial name of Rooder- 
narain, which he, as a puroheet of the family, must necessarily 
have known ; he also denied all knowledge of the inquiry about 
the poisoning, with which he must have been acquainted. Then 
Bisljnath Roy says in his evidence that he only arrived at Atlahgurree 
two days before Roodernarain's death, whereas several of the other 
witnesses say, that he was all along with the Raja and accompanied 
him from Basdebpore. There is discrepancy also in the state- 
ments of Bishnath Roy and Babooram Chuckerbuttee, as to the part 
of Saugor to which they bad gone, and there are other minor discre- 
pancies, which I deem it necessary to notice in detail. I shall only 
say in conclusion that the respectability of the witnesses for the 
plaintiff has never been disputed, and this being the case, it can 
surely never be admitted that the evidence of 45 witnesses of 
acknowledged respectability should be negatived by that of 15 of 
such a character as those produced by the defendants. With a 
case so strong as that made out even on the evidence already 
adduced, if the Court have yet any doubts they may still allow the 
plaintiff to bring forward some of those persons, whom he had 
mentioned in his statement before the magistrate, and again in bis 
plaint, on the ground that he had omitted to do so before, evidently 
under a belief that personal identity was the sole point which he 
was required to prove. 

Judgment. 

The plaintiff represents himself to be Roodernarain Boy, eldest 
son of the late Raja Nurnnrnarain Roy, zemindar of Jullamootah, 
who died in Cheyt 1246 Umlee. He asserts, that an attempt to poison 
him having been made, soon after his father's death, he left the 
family residence at Basdebpore, and went to Atlahgurree near 
Contai (Hidgellee) for safety's sake ; that the attention of the ma- 
gistrate having been called to his case by the salt agent, the 
darogah of Nemal was directed to institute an inquiry, when it 
was proved, that his step-mother, Kishenprea, had caused poison 
to be administered to him ; that being still ill he was treated first 
by the English doctor, and then by a native doctor, who gav 
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him a draught, which threw him into a state resembling death, on 
the 10th Poos 1247 Umlee ; that this was done at the instigation of 
his step-mother, who wished to secure the succession for her own 
sons ; that he was carried to Gunga Saugor, in order that his body 
might there be burned; that on reaching that place (on the 12th 
of Poos) he showed signs of life ; that the attention of some Sunyas- 
sees (ascetics) there present, being attracted to him, the persons 
who had carried him thither for cremation, ran away ; that the 
Sanyassees took him to their akrah (establishment), administered 
to his necessities, and brought him from thence to Kidderpore, near 
Calcutta ; that having wandered about, in a state of mental aberra- 
tion for two years and nine months, he had at last came to his 
right senses, by looking on the idol Hotnaghur Mahadeo, at Agura ; 
that proceeding thereafter in August 1842, towards Calcutta, he 
was first recognized by the moonsnee of thanna Musnudpore, and 
afterwards, by his relations and others ; that he subsequently came 
to the town of Midnapore, where having been falsely accused by 
his enemies, he was summoned by the magistrate, who examined 
him, and took down a statement, for all that is stated in which he 
is not responsible, being at the time ill, and not in his right senses ; 
that the magistrate committed him to jail for six months ; that his 
application to sue in formd pauperis 9 having been rejected, he had 
now got assistance, and had accordingly come forward to claim the 
restoration of his rights. 

The defendants, Ranee Kishenprea, and her son, Raja Kishen 
Indernarain Roy, now in possession, declare that the plaintiff is an 
impostor, and assert that the real Roodernarain Roy, son of the 
late Raja, died on the 10th, and that his body was burned on the 
12th of Poos 1247 Umlee, at Saugor. 

The point at issue, as laid down by the lower court, is, whether 
the present plaintiff is really and truly the person he represents 
himself to be. 

In order to prove his case, the plaintiff has examined 45 wit- 
nesses, some of whom are admitted to be persons of good standing 
in society, and among them are two daughters of the late Raja, 
and the husband of one of them. All these witnesses swear posi- 
tively to the identity of the plaintiff, recognizing him as Rooder- 
narain Roy, son of the deceased Raja. Some of the witnesses have 
also been examined, in regard to circumstances, involving a sus- 
picion of foul play, on the part of Ranee Kishenprea, the object 
being to show, that she was bent on effecting the death of Rooder- 
narain Roy, and that in the prosecution of that nefarious purpose, 
some deleterious drugs had been administered to him, which, in 
one instance, had fortunately been expelled from the stomach, but 
which, in Poos 1247 Umlee, had brought on the semblance of death, 
and thereby led to his having been carried to Gunga Saugor as a 
dead man. There is some vague and utterly inconclusive evidence 
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to this effect on the record, but strange to say, not one iota of 
evidence has been produced to prove the statement of the plaintiff, 
as to the fact, or mode of his having been rescued from the jaws 
of death by the Sunyassees, or as to his subsequent existence 
between that period and the time, when he alleges himself to 
have been first recognized at thanna Musnudpore, nearly three 
years thereafter. It has been argued, that the issue in the case, as 
drawn by the lower court, in conformity to a summary order pass- 
ed by a judge of this Court, restricted the plaintiff to the bare ques- 
tion of identity, and that he cannot, therefore, be prejudiced by the 
absence of evidence to the facts referred to ; but neither in the sum- 
mary order of this Court, nor in the proceeding under Section X., 
Regulation XXVI. of 1814, do the Court find such restriction. 
The real question in controversy between the parties is assuredly 
the identity of the plaintiff, as the true Roodernarain Roy, whose 
body was, as admitted by both, carried to Saagor, on the 
12 th Poos 1247 Umlee; but the issue was laid down in such 
broad and general terms by the lower court, that it was entirely 
open to the plaintiff, to prove his case, by any evidence bearing on 
the main point of identity, which he might choose to bring forward; 
and that he fully understood it in this light, is shown by the fact 
of his having examined his witnesses, in respect to circumstances 
of dates antecedent to the carrying of the body to Saugor. It is 
manifest, that the strength of his case lay in a great measure, in 
the establishment of his allegations, as to his rescue by the Sun- 
yassees at Saugor, his arrival and stay at Kidderpore, and other 
subsequent events. Recognition and identification by witnesses, 
speaking even in the honest conviction that they are speaking the 
truth, is a test, which, after the lapse of a much shorter period than 
that involved in this case, cannot be relied on with any safety. 
History abounds with instances showing that personal identity, as 
grounded on stronger evidence even than mere resemblance of 
features, is a point upon which upright and honest men are so 
liable to be deceived, that credence should be yielded to it with the 
utmost caution, in all cases in which its admission would interfere 
with vested rights of long standing ; and the records of numerous 
trials, both in Europe and in this country, teach the same lesson. 
As one closely in point, may be cited, that of the soi disant Raja 
Pertab Chund, who was tried at Hooghly in 1839, for false per- 
sonation, he having represented himself to be the son of the late 
Raja of Burdwan. He asserted that he had feigned a mortal 
ailment, and that having been carried to the banks of the river, 
apparently in the last extremity, he had plunged into the water, 
unseen, and swam across it in the darkness of the night, and so 
escaped. See the Nizamut Adawlut reports, volume V., pages 122 
to 138. In that case, witnesses of the most unquestionable inte- 
grity and respectability deposed to their belief in the identity of 
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the pretender, with the son of the deceased Raja ; yet it is now 
well known that he was an unprincipled adventurer and impostor. 
And so in this instance, it is quite possible, that a variety of causes 
may have so influenced the minds of some of the witnesses, as to 
generate a conscientious conviction of the truth of their assertions. 

In the case before us, it is admitted that the Roodernarain Roy, 
whose body was carried to Saugor, was a young man of about 
18 years of age. A few of the witnesses deposed to the identity of 
that young man, with the present plaintiff, about three and a half 
years subsequently, when he applied in 1843, to be allowed to sue 
informd pauperis, but the great body of the witnesses did not give 
their evidence on this point, till the plaintiff had attained the age 
of 30. The length of time which had elapsed, and the altera- 
tion which the features must naturally have undergone, in the 
interval, raise doubts which nothing but the most satisfactory evi- 
dence in proof of the alleged almost miraculous escape from death, 
and of subsequent immediate and continuous recognition of the 
plaintiff from that time forward, could suffice to dispel. Wanting 
this grand and indispensable connecting link, between a sickness, 
which terminated in a trance, regarded even by his relations and 
attendants as actual death, followed by the transportation of the 
body to Saugor for cremation, and the appearance of the supposed 
dead man in life and health, nearly three years thereafter, the 
plaintiff's case entirely breaks down. But even apart from this 
fatal defect, a brief examination of his own several statements, and 
of the evidence of his best witnesses will show, that his story is 
utterly unworthy of belief and his claim unquestionably false. 

The first time we hear of the plaintiff, is at thanna Musnud* 
pore. He now repudiates (and indeed when subsequently on his 
defence before the magistrate, on the 9th and 11th of January 
1843, he repudiated) the statement forwarded by Bahadoor Alee, 
the mohurrir of that thanna on the 14th August 1842 ; but he 
has all along admitted, and still admits, the fact of his having gone 
to the thanna and of his having been recognized there. Taking into 
consideration this admission, and the extreme improbability that the 
mohurrir should concoct a story to account for a man's being in 
existence, who was supposed to be dead, when the man was there 
to tell his own tale, it is almost impossible to resist the conviction 
that the statement was dictated by the plaintiff himself. The 
report is an official document addressed to, and received by the 
magistrate ; and we think it cannot reasonably be excluded from 
consideration in dealing with the merits of the plaintiff's claim. In 
the statement made to the mohurir then, plaintiff sets forth, that 
he had gone to Contai, very unwell, and had by the salt agent's 
kindness, been attended to, at Atlahgurree, where he had at last be* 
come utterly insensible ; that when he came to his senses, he found 
himself at Bydabuttee (near Hooghly) in the house of Mr. Barlow, 
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the salt agent of Hidgellee, who told him, that he had been carried 
to Saugor to be burned ; and that he (Mr. Barlow) had rescued hind, 
and brought him way in a steamer, while from fear of his step- 
mother the attendants had burned his bed and clothing, and 
reported actual cremation of his body ; that Mr. Barlow kept him 
for some time at his own expense, but that gentleman haying 
died at Contai in 1248, he became utterly friendless, and wandered 
about clandestinely, from place to place, sometimes as medical 
practitioner, sometimes as a Sunyassee ; that at length having been 
recognized by Radagovind Muhapatur of Puttaspore, he had told 
him all, and then proceeded to the house of Kamdeb Shaout 
Sikdar, from whence he had been brought by the jemadar and 
burkundauzes to the thanna. He asserted that he was in truth 
Roodernarain Roy, son of the late Raja, and as he had many 
enemies, he requested that notice should be given to the magis- 
trate, in order that he might be escorted to Calcutta. Many persons 
of respectability, he said, knew him, whose names he would furnish, 
when a judge had been appointed to try his claim. 
. Having subsequently proceeded to Midnapore, he presented a 
petition to the magistrate, which was disposed of on the 22 nd 
December 1842. In that petition, he alludes to his having gone 
to thanna Musnudpore and to the fact, that he had caused notice 
thereof to be forwarded to the magistrate. He states, however, 
that he had first gone to Mohunpore to see Neelkaunth Chowdree, 
and after that, had visited his brother-in-law,. Gungadhur Pohraj, 
by whom and by his sister, he was recognized. He also asserts, 
that the Ranee had offered him a 9 annas share of the estate, 
which offer he had refused, and this he was prepared to prove. 

He complained that the Ranee's amlah were conspiring to take 
his life, and begged protection. The application was rejected, as 
founded on fraud. 

On the 9 th and 11th January 1843, the plaintiff was examined 
by the magistrate, on a charge of illegal and forcible entry into 
the Raja's basabaree. In his plaint, he wishes to make it appear, 
that he is not to be held responsible for all that he then stated to 
the magistrate, as he was unwell, and not in his right senses at 
the time. Apart from the consideration that it is not to be 
credited, without positive proof, that any magistrate would put 
a prisoner on his defence, in such a condition, the statement 
furnishes internal evidence, that he knew perfectly well what 
he was about, and endeavored to account for his long disap- 
pearance, (if his story were true,) reasonably enough. He began 
by repudiating the statement sent from thanna Musnudpore, he 
asserted himself to be the real Roodernarain ; he said he had been 
carried towards Saugor on the 10th Poos 1247 Umlee, and had 
arrived at that place on the 12th idem, no fire (mookh-agnee) hav- 
ing been put on his mouth on the way. During the journey, he 
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had come partially to his senses, at a place called Baboorah, but it 
was not till the 13th that he came fully to himself, when his atten- 
dants, seeing him alive, threw him down and went off. Seeing the 
boat of Orjun Beraro of Kalsapara (whom he knew) passing, he 
embarked on board of it, and was taken to Kidderpore, where he 
resided in the house of Gunganissur Dass, to whom he was not 
known before, but to whom he communicated all that had happen- 
ed to him ; he could not say whether Mr. Barlow had been aware of 
his being alive ; he staid three months at Kidderpore and then wan- 
dered about the country; he staid in the house of Sumbooram 
Pandah at Bydnauth, one year from Bysakh 1247, and in the house 
of Chundee Singh at Goomghur in the 24-Pergunnahs, four months 
from Bysakh 1248. Sebsequently having been to the Hotnaghur 
idol, he was returning to Calcutta, when he was recognized by the 
mohorrir of thanna Musnudpore. 

We come now to his appearance before the acting judge, Mr. W. 
Tayler, from whose roobukaree of the 10th July 1843, we learn 
that the plaintiff, in the petition which he had presented, with a 
view to be allowed to sue in forma pauperis, set forth that he had 
been carried in a trance, consequent on a draught administered to 
him, through the villainy of his enemies, from Atlahgurree to 
Saagor, where on coming to himself, be found one Sunyassee 
near him, and all the people gone who had brought him thither. 
He does not state how he got away from Saugor, but merely says 
that from fear of his enemies he wandered about with the knowledge 
of his friends and relations, for two years and nine months ; when, 
as he was on his way to Calcutta, to petition the Council, he was 
recognized by the mohurrir of thanna Musnudpore, and that 
soon after he proceeded to Calcutta, from whence he was sent 
for by his brother-in-law, Gungadhur Pohraj, and his sister, Sabit- 
ramonee, after which, through the contrivances of his enemies, he 
got into trouble, and was put into jail by the magistrate. 

The acting judge after examining several witnesses as to the peti- 
tioner's identity, and amongst others, his alleged brother-in-law, 
Gungadhur Pohraj, rejected the application, on the ground that the 
proceedings in the criminal court, on the inquiry held at the time, 
and in particular, the statement of Sabitramonee, sister of Rooder- 
narain Roy and wife of the abovementioned Gungadhur Pohraj, 
showed beyond question, that Roodernarain Roy, son of the late 
Raja was dead. At the close of the roobukaree it is stated, that the 
petitioner having been asked by the court, whether he had been 
afflicted with the venereal disease, replied in the affirmative, and 
showed a mark on the toe of his right foot This circumstance 
calls for particular notice, as it will be seen as we proceed that six 
months previously, the magistrate, when sentencing him to impri- 
sonment, recorded the fact that the plaintiff's person bore no marks 
of disease. 
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Including the statement given in the plaint, we have, therefore, 
four different accounts of the plaintiff's resuscitation and his subse- 
quent adventures, told by himself. In one he says he owed his es- 
cape to several Sunyassees, who first took him to their akrah, and, 
after administering to his necessities, brought him to Kidderpore 
In another, he declares Mr. Barlow, the salt agent of Hidgellee, to 
have been the good Samaritan, who saved him from a cruel death; 
according to the third, he owed his life to the excellence of his con- 
stitution, which resisted the effects of the deleterious drugs, given 
to him, and to the kindness of Orjun Beraro, who gave him a pas- 
sage in his boat to Kidderpore, and in the fourth, he merely men- 
tions the circumstances of his having found one Sunyassee near 
him when he arrived at Saugor ; but he does not state, how he 
got away from that place. Without proceeding to point out 
the discrepancies, as to the subsequent events, involved in his 
four several statements, it will be sufficient to observe, that all 
four stories, as to the circumstances under which he escaped 
cremation cannot be true ; and that even if the statement made 
at thanna Musnudpore be struck out of the account, the others 
are still irreconcileable, while all are alike, utterly without a 
shadow of proof. Many persons are referred to, in his several 
statements, as cognizant of his existence, and his movements in 
the interval, between the occurrences at Saugor and the recog- 
nition at thannah Musnudpore, but not one of them has been pro- 
duced. 

As regards the evidence, it has been already said that it is by 
no means improbable, that some of the plaintiff's witnesses have 
deposed to his identity with the real Roodernarain, under the 
honest, but erroneous conviction, that they were speaking the 
truth ; but this cannot be conceded in favor of those persons, who 
were cognizant of all that passed at Atlahgurree, during the illness of 
Roodernarain Roy. His two sisters now say, that they witnessed 
proceedings on the part of the agents of the Ranee, which in the 
opinion of the Court, would have warranted a charge of murder, or 
attempt to murder, yet not one word of all this was brought forward 
either by them or by their husbands, to whom they had communi- 
cated all that they had seen, or by any other persons, who were at 
Atlahgurree between the 1st and 10th of Poos 1247 Umlee, although 
special inquiry into the cause and manner of Rooderaarain's death 
was held by the joint magistrate, very soon after that event had been 
reported. It is utterly beyond belief, that none of them should have 
spoken out on that occasion if they knew or suspected any thing of 
that which they now profess to have known, or to have heard. In 
the part they then acted, even on the supposition that Sabitramonee 
did not appear before the joint magistrate, as now asserted, they 
furnished strong corroborative evidence of the correctness of his 
conclusion that Roodernarain Roy was really dead, and had died. a 
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natural death. Were the statements of what occurred at Atlahgur- 
ree now made by the sisters, even to be received without question, 
they would rather damage the plaintiff's case than otherwise, for 
they lead inevitably to the conclusion, that life must have been ex- 
tinct when Roodernarain's body was taken away from Atlahgurree, 
as, according to their account, the creatures of the Ranee were so 
impatient for his death, that they could not refrain from hastening 
the event by violent means, even when the man was in articulo 
mortis. • 

If Roodemarain Roy be really dead (and it will be shown presently 
that the fact of his death is clearly established), the part which these 
witnesses have now taken, in siding with the plaintiff, has deprived 
the defendants of what should have been their best evidence, regard- 
ing his last illness ; but the defendants have nevertheless brought 
forward 15 witnesses, among whom are a puroheet, one cognate relation 
of the family, and six brahmins, who depose in precise terms to the 
death of Roodemarain, and the subsequent cremation of the body. 
They have also filed copies of evidence taken by the joint magistrate 
in the course of the inquiry above referred to. The depositions of 
Purosram Geeree, a doctor, Kenaram kobeeraj and Prankisto Dass, 
upon oath, and that of Sabitramonee, sister of Roodemarain Roy, 
without oath, taken on the 30th December 1839 and 1st January 
1840, are clear and positive, as to the fact of that individual's death 
on the 10th Poos 1247 Umlee. It is now alleged that Sabitra- 
monee was never examined by the joint magistrate, and that 
another woman was placed behind the curtain and made to represent 
her, and it is contended that the statement represented to be that of 
Sabitramonee cannot be taken into consideration by the Court, 
because it has not been proved, that the person who made it, was 
really and truly Sabitramonee, who herself now upon oath, dis- 
avows the statement We think, however, that it is quite open to 
the Court to consider and weigh the result of the joint magistrate's 
inquiry, regarding a matter of such old date, conducted on the spot 
at the time ; and in so doing to refei* to the statements of those 
persons said to have been examined by him ; drawing our own conclu- 
sions as to the fact of such statements having been made by the 
persons named, from all the circumstances and probabilities of the 
case. We think there are the strongest reasons to believe, that 
Sabitramonee did make the statement imputed to her. We cannot 
suppose, that, under the circumstances of the case, the Ranee would 
have had the hardihood and the folly to rest her interests on a 
trick which might be discovered at any moment We cannot 
conclude, without proof of the fact alleged, that the joint-magistrate 
was so negligent and careless as so be open to such an imposition ; 
and we cannot believe that Sabitramonee herself, and all those who 
were cognizant of what they now assert to be the truth, should 
have remained quietly at home, and have allowed this solemn farce 
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to be enacted close by ; but above all, we cannot, in reason come to 
the, conclusion, that Sabitramonee did not in person give her depo- 
sition before the joint-magistrate, when we find that her evidence 
is distinctly referred to both by the magistrate, when punishing 
the plaintiff as an impostor, and by the acting judge, when reject- 
ing his application to sue tit formd pauperis without any protest 
either on the part of the plaintiff, or of Gungadhur Pohraj, the 
husband of Sabitramonee, who was himself examined by the acting 
judge, who in his order expressly refers to her testimony. Reject- 
ing on these grounds, the allegation of fraud practised on the joint- 
magistrate, we can come to no other conclusion, than that Sabitra- 
monee did in person give her evidence before the joint-magistrate, 
such evidence being to the effect that she saw the dead body of 
Koodernarain carried away from Atlahgurree on the 10th of Poos 
1247 Umlee. 

There is no copy on the record, of the roobukaree of the joint- 
magistrate, embodying the result of the inquiries instituted by him 
at the end of 1839 and beginning of 1840, in consequence of the 
rumours which had got abroad, not as to the fact, for that was not 
then questioned, but as to the cause and manner of Roodernarain's 
death, but the fact of the inquiry is fully admitted, and this of 
itself furnishes strong evidence for the defendants and against the 
plaintiff, as any such inquiry, originating with those who were 
hostile to the Ranee, could only have proceeded and must have 
been based on the assumption on their part, that the person said to 
have been poisoned was really dead. That no copy of the roobu- 
karee is filed is probably attributable to the fact, that the acting 
judge had sent for the original papers of the case, when he rejected 
the application to sue in formd pauperis, from which the defendants 
may have concluded, that, if necessary, they would be sent for 
again. A copy of a petition presented to the magistrate is filed, 
from the order passed upon which it appears, that authenticated 
copies of certain documents applied for were refused. These were 
the report of the darogalt of thanna Nemal, giving information 
of the death of Roodernarain and the preparations for burning 
the body ; the report from thanna Musnudpore, communicating 
the arrival of the plaintiff, and the report of the darogah of Nemal, 
embodying the result of his inquiries, after the death of Rooder- 
narain. Copies of two very important proceedings, however, have 
been filed, which render the absence of other documents of compara- 
tively little consequence ; the first of these is the roobukaree of 
the magistrate, Mr. Shakespear, dated the 29th November 1842, 
in which he directs the apprehension of the plaintiff on the ground of 
his being an impostor. Mr. Shakespear states the death of the real 
Roodernarain Roy to be a fact, which had been placed beyond all 
question, by the result of the inquiries instituted by the darogah of 
Nemal, by the court itself, and by the joint-magistrate, Mr. Har- 
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rison, on the spot, he records also, that the deceased had been seen 
by Dr. Smyth, in articulo mortis, and that the whole of the inquiries 
connected with his death, had been conducted with the knowledge 
and the aid of Mr. Barlow, the salt agent of Hidgellee. The other 
is the roobukaree of his successor as magistrate, Mr. Harrison, dated 
the 11th January 1843, under which the plaintiff was sentenced to 
punishment as an impostor and disturber of the peace. In that 
proceeding Mr. Harrison states, that it was well known that 
Roodernarain Roy, had died on the 10th Poos 1247 Umlee, and 
that four or five days thereafter he himself, being then joint- 
magistrate, had held an inquiry into the cause and manner of his 
death, in consequence of certain rumours having got abroad about 
his having been poisoned ; he states that he had examined Sabitra- 
monee, the sister of Roodernarain, Bholanauth Dass, karpurdaz, 
Ramanund Dass,moonshee, GouroopersaudDass,mookhtar, Kenaram 
kobeeraj, Prankisto Dass and Punsoram Geeree, doctor, and that 
the darogah of Nemal has also carried on inquiries for four months. 
He remarks that from the evidence then taken, the death of Rooder- 
narain Roy was established beyond all doubt, as also the fact that 
mookhragnte (putting fire to the face of the dead) had been per- 
formed at a place called Katta Nulla, and that the body had then 
been taken to Saugor for cremation. He concludes, by observing, 
that it was notorious that Roodernarain had been so eaten up by 
disease, that besides having sores all over the body, his toes were 
gone, a fact of which he (Mr. Harrison) had been informed by the 
medical officer at Contai (Hidgellee), whereas the person then be- 
fore the court, (meaning the plaintiff) bore no traces of such ravages. 
He alludes to the circumstance of the impostor having asserted, in 
his statement made at thanna Musnudpore, that Mr. Barlow had 
saved him, and taken him away from Saugor, a statement which 
was unquestionably false, as he (Mr. Harrison) had been living 
with Mr. Barlow at Contai for nearly one week during that very 
month of Poos 1247, and had never heard him mention such a thing, 
as of course he would have done, had rt been trne, as they were in 
constant and familiar intercourse with each other. 

With reference to all the facts, circumstances and evidence refer- 
red to above, we consider that the plaintiff has entirely failed in 
establishing his identity with Roodernarain Roy, the son of the late 
Raja of Jullamootah, of whose death, and of the cremation of whose 
body at Saugor, we entertain not a shadow of doubt, and we have 
no hesitation in stating that we believe the plaintiff's claim to be 
founded on a gross and impudent imposture. We accordingly 
confirm the decision of the lower court, and dismiss the appeal with 
costs. 
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The 26th June 1854. 
Present : 
Sir R. BARLOW, Bart. ; 



II. T. R A IKES, Esq., \ Judges. 
B. J. COLVIN, Esq., 

Case No. 419 of 1852. 



1- 



Regular Appeal from the decision of Mr. W. Tayler, Judge of Zillah 
Shahabad, dated 2±th June 1852. 

MAHARAJA MOHESHWURBUKSH SINGH, (one op the 
Defendants,) Appellant, 

, versus 

BABOO BISHONAUTH PANDAY, (Plaintiff,) 
Respondent. 

Vakeels of Appellant — Baboos Kishen Kishore Ghose and Gobind 
Chunder Mookerjea. 

Vakeel of Respondent — Baboo Ramapersaud Roy* 

The plaintiff Suit for arrears of rent with interest of 288 beegas 8 biswas 
sued for the and 4 dhoors of lands, belonging to the plaintiff's teeka meha!, Sheo- 
ofcertainiandfl 1 dharee, in pergunnah Arrah, which has been withheld by the 
which belonged defendants from 1245 to 1249 F. S. ; valued at Company's rupees 

whichTe b M°d f 9 > 684 " 2 " 3 ' 

a farm, but The plaint sets forth that mehal Sheodharee adjoins Shitubdearah, 

which lands the mehal of Moheshwurbuksh Singh and Ilameshwurbuksh Singh; 

the re defendanto that the plaintiff took a lease of Sheodharee from the collector, 

duringr the extending from 1245 to 1249, during the period of this lease he was 

Arming' lease, kept out of possession of 288 beegas 8 biswas and 4 dhoors by the 

and onlyjariven defendants, who had annexed the land to their own mehal of Shitub- 

mehaionapro- dearah ; that at a period, subsequent to the expiry of his lease, an 

ceeding of the inquiry was held by the revenue authorities, and the lands referred 

thodties after to were re-annexed to Sheodharee, to which they now remain 

the expiry of attached. The plaintiff sues the maliks and the cultivators for the 

Held 6 that the rents with interest, amounting to rupees 9,664, accruing to him, and 

suit was bar- wrongfully withheld during the period of his lease. 

oninutation? W ^^ e defendants plead the law of limitation and other technical 

the cause of pleas in bar, and deny the plaintiff's allegations generally. 

under 1 the^* The decision °* the judge will be found at pages 144 to 148 of the 

plaintiffs lease Shahabad printed decisions for June 1 852. 

tne d subBequent Against the decision two brothers, Moheshwurbuksh Singh and 

decision of the Rameshwurbuksh, have appealed separately, the former is the pro- 

£™ nueautb °- P rietor of 12 annas > and the latter of 4 annas of Shitubdearah ; the 

facts involved in the two appeals and the interests of the appellant 

are identical, and the Court, therefore, direct that the two appeals 

be argued together. 
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Moonahee Ameer Alee, on the part of the appellant, took up the 
first issue, viz., whether the plaintiff is not barred by lapse of time. 

This objection was pleaded specially by the defendants in the 
lower court, though the judge says only incidentally. The action 
is brought for rents from September 1837 to September 1842; it is 
not an action against parties holding tenures under the plaintiff 
to whom rents have fallen in arrears, but it is regarding rents of 
land in dispute, which the defendants allege belong to them, and has 
never passed from their possession, and never been in the possession 
of the plaintiff or of the Government, from whom plaintiff derives 
his asserted rights. Under such circumstances, it is not a case in 
which the law of limitation might be ruled to apply to some years 
beyond the limitation period and not to others within the time ; 
but limitation must run from the commencement of the lease, as 
from that time plaintiff's claim dates as against the adverse posses- 
sion of the defendants. Plaintiff has never proved that the Govern- 
ment were ever in possession, nor offered any proof of the fact 
The judge has argued that the action is based on a decision of the 
revenue authorities in 1253, corresponding with 1845 A. D., and 
that, therefore, the law of limitation can be no bar to plaintiff's claim. 
But this is a mistake of the judge, the proceedings of the collector, 
or the revenue authorities in tracing a boundary, disturbed the 
possession of no one, and could not give a right of action on that 
ground, of these the plaintiff, as he admits, has never had rent, since 
1837, he cannot bring his claim for it in 1850. 

Baboo Kishen Kishore Ghose followed on the same side. — The judge 
has regarded the revenue proceedings of the 8th November 1845, as 
a decree of a court of justice, but in fact it is nothing of the sort, by 
that proceeding the collector merely acts in his own behalf as a 
zemindar against another zemindar, and his roobukaree can have 
no force or effect on the rights of another. Such roobukaree can 
be no such declaration of right as to give to plaintiff a right of 
action thereon. Though willing to admit that a claim for rent may 
be made at any time within 12 years, this suit is not one of that na- 
ture ; there is a question of right to the land which must be decided 
first ; had this suit been laid for possession as well as for wasilat, 
there is no doubt it would have been thrown out under the limita- 
tion law. If the collector never gave possession to plaintiff,, or 
never had possession to give him, in the one case the plaintiff's claim 
would be on the collector not on the defendant, and in the other 
the collector not plaintiff should be the claimant against the 
defendant. The judge has apparently considered the collector's 
proceedings in 1845 A. D., as determining the plaintiff's right to the 
land, and that the present action for wasilat is a consequence of that 
decision, but though such action for wasilat may be brought as 
judicial decrees determining title, the collector's proceedings cannot 
be regarded as settling any question of the sort 
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Raboo Ratnapersaud Roy contrd. — The suit is for wasilat from 
1837 to 1842, and was instituted in June 1850, the allegation of 
the plaint was that the farm was taken in November 1837* and all 
the ryots (except those mentioned in the plaint, as acting at th* 
instigation of the defendants) paid rents, the crops of Bheekun Roy 
and others were attached, and the ryots sued under Regulation V. 
of 1 8 1 2, the defendant also opposing the attachments. The collector 
in 1840 A. D. dismissed the ryot's objection, on the grounds that 
Mr. Wilkins, the settlement officer, had demarcated these lands as 
appertaining to Sheodharee, and the defendants' opposition was like- 
wise rejected. Here a question arose as to the identity of the lands 
(held by Bheekun Roy, with those now in dispute) ; the pleader 
stated that the amount, received from the attachment of Bheekun 
Roy's property, had been excluded from the amount claimed, as rent 
received in 1246. On turning to the plaint it is seen that on 
account of rent on 288 beegas 8 biswas 4 dhoors, rated at rupees 
1,058-6, collections to the extent of rupees 400-10, are deducted on 
account of 1246. The pleader proceeds to state that the son of 
Bheekun Roy is sued as representative of his father ; the difference 
between the sum actually received for 1246, and the rate sued for 
may be accounted for by the plaintiff having over-rated the amount 
of wasilat As then I show that plaintiff brought forward his 
demand and collected the rent for 1246, his claim has been brought 
forward within time. As to the argument of the other side, regard- 
ing the collector's proceedings in 1845, the collector was empowered, 
when the survey officers were employed in the survey, to depute 
them to trace out the boundaries, and decide such disputes under 
Regulation VII. of 1822. Under these circumstances the law of 
limitation may deprive the plaintiff of any part of the wasilat 
extending beyond 12 years, but not for such part as is within. 

Baboo Kishen Kishore Ghose > on the part of the appellant — The 
pleader reads to the Court the deputy collector's fysalas of the 28th 
October 1840, regarding the attachment of crops belonging to 
Bheekun Roy. From this proceeding it appears that the attachment 
of the crops had proceeded against one Sumbul Singh as the ryot, 
and Bheekun Roy disputed the attachment, stating he was the 
ryot holding the land ; the collector, on the ground that the lands 
appertained to Sheodharee, upheld the attachment on the crops as 
belonging to Bheekun Roy, observing that Sumbul Singh had not 
opposed, from the proceeding the pleader says, there is no proof of 
the payment of rent from Bheekun, nor that this land is the same as 
that now in dispute. 

The judge himself, in his judgment, and the opposite side in their 
argument, lay all possible stress on the collector's proceeding of the 
8th November 1845 ; the pleader on the opposite side asserted, that 
those proceedings were conducted under Regulation VII. of 1822, 
but the roobukaree does not say so, the collector appears to have 
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employed the survey officers, but only because it was a khas mehal 
not as part of their regular duties, and it is only where special orders 
are given, can the provisions of that law be acted on. The plaintiff 
has filed no jumma-wasil papers to show his collections, or to show 
that Government made any collections before him, and it is admit- 
ted that the chur lands were formed only in 1242, and farmed to 
plaintiff in 1243. 

Moonshee Ameer Alee, on the same side.— The Court will observe 
that the plaint is laid against several cultivators, whose holdings, 

Elaintiff says, he cannot define, as the ryots are his opponents, and 
aa given the total quantity of the land from the surveyor's mea- 
surement, yet in the proceeding for rent and in his account of 
wasilat sued for, Bheekun Roy is said to hold 250 beegas out of 
the 288 in dispute, how does he explain tins with reference to its 
being the same land ? As to the cause of action having been taken 
erroneously by the judge and not by the plaintiff, as he alleges, the 
replication must be referred to in it. Plaintiff says, that the cause 
of action arises from the determination of the boundaries by the 
collector in 1845. 

By the Court. 

Sir R. Barlow.— This is an action for mesne profits brought 
by a farmer against the defendant, a zemindar, after the lands had 
been farmed out to another party by the collector, through whom 
the second farmer obtained possession of certain lands as belonging 
to the farm, which plaintiff now claims as having belonged to the 
farm during his possession, the proceeds of which he was unable to 
collect in consequence of the zemindar's opposition. 

The first point to be decided is, in my opinion, whether such an 
action will lie* This issue is proposed by both appellants. 

An action for mesne profits, without a simultaneous or previous 
suit for possession being proved, is not, I believe, to be found in our 
records; a right of possession can alone justify the demand, and if, as 
in this instance, the plaintiff does not deny the allegation that he 
never did sue for, or obtain possession, he cannot ground his claim 
to recover mesne profits from the defendant, because another party 
after the lapse of his (plaintiff's) farm, got through the aid of the 
collector, possession of lands which plaintiff merely urges ought to 
have been in his possession during the period of his farm. Right to 
produce, consequently the mesne profits, can only be based upon 
right to the land asserted, prosecuted and established by judgment 
of Court This suit will not therefore lie. But the majority of the 
Court have determined that the issue of limitation shall be first 
taken. On this, I am clearly of opinion, that the plaintiff must be 
thrown out. The farming lease is dated the 27th November 1837, 
from which date limitation must run ; this action was brought on 
17th June 1850. During the farm, which was for five years, neither 
plaintiff nor the party from whom he obtained the farm, appear to 
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have made any collections upon it There is a specification at the 
foot of the plaint of a sum said to have been collected by plaintiff 
in 1838 and 1839, but there is no sufficient proof of the fact; the mere 
averment is by no means satisfactory for the purpose of showing 
possession of the lands, the mesne profits of which are sued for. 

I would reverse the judge's decision with costs in both cases. 

Mr. H. T. Raikes. — The plaintiff sues for mesne profits under 
very peculiar circumstances. 

He admits that during the term of lease, that is, from November 
1837 to November 1842, he did not get possession of the lands, 
though the rent for one year (1246) was levied, he alleges, by dis- 
tress on the crops, but three years after the expiry of his lease the 
lands were relinquished by the defendants, on fresh demarcation of 
boundaries being made by the collector of revenue. It is on the 
ground that this demarcation establishes the fact that the lands 
belonged to the estate he farmed ; that the plaintiff brings his action 
for the wasilat derived from them by the defendants during the 
period of his farming lease. 

The judge considers plaintiff entitled to recover the profits of 
these lands, of which he was deprived during the continuance of 
his lease by the adverse possession of the defendants, and awards 
him the sum claimed with interest from the date of institution of 
the suit. 

It is proper here to remark, that the judge has held the lands, 
relinquished in 1845, to be identical with the lands, the crops of 
which were distrained by plaintiff in the second year of his lease, but 
the identity so found is held by this Court not to have been proved, 
as the crops distrained were attached by plaintiff as belonging to one 
Sumbut Singh, and were proved to be in the cultivation of one 
Bheekun Roy, a ryot of the defendants ; but the proceedings held 
thereon do not serve to identify the lands as those now in question. 

The point taken in appeal is, that this action is barred by 
the law of limitation, it being argued for the appellants, that the 
cause of action must be considered to have arisen when the 
lease was granted, or plaintiff's attempt to take possession resisted 
by the defendants ; that as this occurred in the latter part of 1837, 
and the present action was instituted in June 1850, more than 12 
years have elapsed, and plaintiff is beyond time. 

The judge has disposed of the point of limitation as follows: — 
"That the action is based on a decision of the survey authorities 
in 1253, (A. D. 1845) finally declaring the lands under dispute 
to belong to the plaintiff's farm, and that the law of limitation 
can therefore be no bar to the investigation." 

It would seem from this, that the judge regarded the . collector's 
proceedings in 1845, as giving plaintiff his right of action in this 
case, but he does not explain how this can be. It cannot be said 
that those proceedings first apprised plaintiff that a possession 
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adverse to his interests had been held by the defendants during his 
lease ; for the plaint avers and the judge holds, that the lands restored 
by those proceedings to Sheodharee, are the very same lands plaintiff 
attempted to get possession of in 1837 ; the judge's ruling therefore 
on this point seems to me opposed to his own finding on the facts, 
but whether these lands be the same as those disputed in 1837 or 
not, I do not see how the collector's proceedings in 1845, can in any 
way affect the question of limitation arising in this case. 

Plaintiffs action is for the annual profits of certain lands from 
November 1837 to November 1842; if the suit can be treated as 
one for rents in arrear during those years, the principle would be 
to exclude only the demand of such years as were beyond the period, 
during which litigation could arise ; but it has been argued for the 
appellant that this suit is not a demand for rents due from default- 
ing tenants, but has arisen out of an alleged adverse possession by 
another proprietor, who is not bound to account to plaintiff for the 
rents received by him until plaintiff has established a clear and 
undeniable title to- the land itself, and that consequently the above 
principle is not applicable to this suit. 

This, I think, is the proper view to take of the case. Had the 
position of the parties remained the same until June 1850, and 
nad plaintiff then instituted a suit for possession, he would unques- 
tionably have been beyond time, and could have got neither decree 
for possession or for wasilat. What then has intervened to let 
plaintiff in on a claim for wasilat, when the law of prescription does 
nof now allow him to question the title under which the wasilat 
has been received by the defendants. The plaintiff can urge no- 
thing but the fact that the lands in question were restored to the 
estate, which he farmed in 1845, having been held till then by the 
defendants. But the defendants' relinquishment of possession in 
1845, was not the consequence of any judicial decision adverse to 
the defendants, nor was it accompanied by any confession on their 
part that they had hitherto held wrongful possession ; it followed 
only a new demarcation of boundaries between the two estates, in 
alleged accordance, and on comparison with the old landmarks, 
in the adjustment of which, at a former period, defendants do not 
appear to have been consulted. The object of the collector's pro- 
ceedings in 1845 was clearly to establish a boundary line prospec- 
tively, and not to ascertain the extent of past encroachments, 
and the fact of the defendants at once confining their possession 
to their own side of the line cannot be taken against them, as con- 
ceding rights to the plaintiff whose interests at the time were in 
no respect involved. 

No right to claim wasilat can therefore, in my opinion, be founded 
on these proceedings. 

If then, as it seems to me, nothing has intervened since 1837, to 
give plaintiff a fresh starting point, from which limitation can run, 
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and length of time has conferred on defendants' possession in 1837 
the title that was otherwise wanting, I do not see how defendants' 
right to the usufruct of the land can be more open to question, after 
the lapse of 12 years, than their right to hold possession of it at the 
date referred to, and I therefore agree with Sir R. Barlow that the 
decision of the lower court should be reversed. 

Mr. B. J. Colvin. — In my opinion the plaintiffs suit is barred by 
the law of limitation. It was instituted on the 17th June 1850. 
He got the pottah of the mehal on the 27 th November 1837. It 
was his duty to show that he, or his lessor, had been in possession 
of the land, the wasilatof which is claimed within 12 years of the 
former date, but this has not been done. The plaintiff's pleader 
has acknowledged the necessity of this step, by attempting to prove 
that the rent of a portion of the land in question had been awarded 
to him by the collector for 1246 F., t. *., for 1848 and 1849, but he 
has failed to establish the identity of the land then in litigation with 
that on which his claim is now based. 

The judge has ruled that the action is based on the decision of 
the survey authorities in 1253 F., corresponding with 1845 and 1846, 
but this only declared the land to belong to Sheodharee mehal, and 
cannot give a retrospective right to plaintiff to sue for wasilat, for a 
period during which he was out of possession before that award, his 
own, or his lessor's possession not being established within 12 years 
before the date of plaint. The plaintiffs interest in the mehal also 
was at an end before that decision was given, therefore the action 
cannot be based on it. 

Without, therefore, going into any other point involved in this 
case, I concur with Sir R. Barlow and Mr. Raikes in dismissing the 
plaintiffs suit, as barred by the law of limitation, and reversing 
the decision of the lower court with costs in both courts. 

Judgment. 

The Court reverse the decree of the lower court with costs of 
both courts against the respondent. 
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The 26th June 1854. 

Present : 

Sib R. BARLOW, Babt./ 

H. T. RAIKES, Esq., } Judges. 



B. J. COLVIN, Esq., 

Case No. 474 of 1852. 



•}• 



Regular Appeal from the decision of Mr. W. Tayler, Judge of 
Shahabad, dated 24<A June 1852. 

BABOO RAMESHWTJRBUKSH, (one op the Dependants,) 

Appellant, 

versus 
BABOO BISHONAUTH PANDAY, (Plaintiff,) Respondent. 
Vakeel of Appellant — Moonshee Ameer Alee. 
Vakeel of Respondent — Baboo Ramapersaud Roy. 
Suit for arrears of rent with interest of 288 beegas 8 biswas and . Bee preced- 
4 dhoors of land, belonging to the plaintiff's teeka mehal Sheodharee, m * cafle> 
in pergonnah Arrah, which has been withheld by the defendants 
from 1245 to 1249 F. S; valued at rupees 9,684-2-3. 

In accordance with the decision passed this day in the appeal case 
No. 419 of 1852, the decision of the lower court is reversed. 



Digits 



zed by Google 



( 316 ) 

The 26th June 1854. 
Present : 

Sib R. BARLOW, Babt.,} 
J. DUNBAR, Esq., > Judges. 

H. T. RAIKES, Esq., j 
Case No. 540 or 1852. 



**^*«^^W«WN<W**( 



Special Appeal from the decision of Mr. R. K Cunliffe, Judge of 
Zillah Mymensing, dated 20th June 1846, affirming a decree of 
Mr. C. Mackay, Principal Sudder Ameen of that district, dated 
6th June 1845. 

SUMBHOO CHUNDER CHOWDREE, after his death 

HUR1SCHUNDER CHOWDREE, (Plaintiff,) 

Appellant, 

versus 

TARNIKAUNT LAHOREE and others, (Defendants,) 
Respondents. 

Vakeel of Appellant — Baboo Hamapersaud Roy. 

Vakeel of Respondent— Mr. J. G. Waller. 

An applica- THIB case was admitted to special appeal on the 5th October 

tion for a 1852, under the following certificate recorded by Sir R. Barlow : — 

menUn f m U «5e " This is an application for review of an order rejecting petitioner's 

of special ap- special appeal petition, 3rd July 1848. 

Cn h i3Sttea " 0n the 7th June la8t > the faU bench » in the case Tamikaunth 
by the judge Lahoree, appellant and defendant, versus Juggut Isree Debea, res- 
S^^Se^ pondent and plaintiff, held that plaintifFs claim was not barred by 
order, review the law of limitation. The petitioner is a joint sharer with Juggut 
°rayed C for S the I sree > an( l *" s ca8e was disponed of by the principal sudder ameen 
other judges of on the same date, 6 th June 1845, and on the same grounds as were 
not comMtenT se * * n *^ at °ffi cer ' 8 judgment in the case of Juggut Isree. Juggut 
under&e law) Isree's case being above rupees 5,000, was decided in regular appeal 

to 2tei3on * b y this °° urt ? M stated 7th June 1862# 

Sf n Se e merito " The petitioner's case came up in special appeal, and was rejected 

of Uie peti- on the 3rd July 1848, upon the facts found by the zillah judge of 

°8peciai ap- Mymensing— -see page 1, decisions of that district, dated 20th June 

t^Tagain re- 1846. 

merits of the " The Court's judgment in the case of Juggnt Isree has shown 
case* the data, on which the judge rested his order of dismissal under the 

law of limitation, to be incorrect 

" This application for review must, therefore, be admitted and 
placed on the file of admitted special appeals, and be brought on 
in due course." 

Three suits were instituted by three parties separately against 
the same defendant. The principal sharer, 8 annas, whose case 
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was No. 12 in the principal sadder ameen's court, was instituted on 
16th November 1849. Both parties by petition referred to the 
above case for proofs in all three cases. 

The principal sudder ameen determined that in the case No. 20, 
instituted by a 4 annas sharer, this ease and the case No. 12, all the 
circumstances were the same. No. 12 had already been dismissed 
on the grounds particularized in the decision, this too, No. 20, is, for 
the same reason, dismissed and copy of the decision No. 12 annexed. 

The case No. 12 was remanded by the Sudder Dewanny Adaw- 
lat in 1847, it was decided by the principal sudder ameen in 1849, 
and the appeal against that decision was decided in 1852. 

Case No. 20 being less than rupees 5,000, decided by the princi- 
pal sudder ameen and judge in appeal, was specially appealed to this 
Court, and the application was rejected in July 1848, 

The appeal of case No. 12 from the decision of principal sudder 
ameen of 1849, and decided by this Court in 1852, raised the point 
of limitation, and was disposed of in favor of the plaintiff. 

This case was admitted to special appeal on an application for 
review of judgment, passed on 3rd July 1848, upon the grounds 
recorded in my proceedings, dated 5th October 1852, 

HurroChunder Chowdree, Sumbhoo Chunder Chowdree, Bhyrub 
Chunder Chowdree, were three brothers, joint sharers in an estate 
in pergunnah Jafur Shah. They were dispossessed by the defen- 
dants, and each brought a separate suit for his share in the ziilah 
court, and each of the plaintiffs lost his suit before the principal 
sudder ameen, Mr. Mackay, under the provisions of the law of 
limitation. 

An appeal was preferred by Bhyrub Chunder's heirs to the Sud- 
der Dewanny Adawlut, and the case was remanded, on the 30th 
June 1847, for a decision on the merits, the Court being of opinion 
that the law of limitation did not apply. 

The appeals of Sumbhoonath ana Hurro Chunder against the 
principal sudder ameen's decision went before the judge oj My wen- 
ring, being of an amount within his competence to try, and on the 
20th June 1846, were both rejected in confirmation of the principal 
sudder ameen's decision, who ruled, as he had done in the other 
case, which from being laid at a larger amount had gone up in ap- 
peal to the Sudder Dewanny Court, that limitation did apply. 

An application for admission to special appeal was laid before the 
Sudder Court by the plaintiff against the judge's decisions of the 
20th June 1846, and was, as already stated, rejected, for the reasons 
recorded in the proceedings on the 3rd July 1848. 

The case of Juggut Isree and others, heirs of Bhyrub Chunder, 
remanded on the 30th June 1847, was tried by another principal 
sudder ameen, Nurhurree Seromonee, and decree was passed by that 
officer in favor of the plaintiff on the 27th August 1849. The 
defendants appealed against that order to the Sudder Dewanny 
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Adawlut, and their appeal was rejected on the 7th June 1852, when 
it having been proved, in the opinion of the Court, that the plaintiff 
had possession after the lands which had been attached under the 
resumption proceedings had been released, and was afterwards oust- 
ed by the defendant, it was declared limitation had not run out, and 
plaintiff gained her suit, and the principal sudder ameen's decree 
was confirmed. 

Upon these results, Sumbhoo Chunder Chowdree founded his 
application for review of this Court's order of July 1848, rejecting 
his special appeal, and the special appeal was admitted ex parte 
in October 1852, upon the grounds that the petitioner's case and 
that of Juggut Isree were parallel, and that a primd facie case for 
review, upon the principles laid down by a full bench in the Court's 
judgment of the 7th June 1852, had been made out 

The above narrative brings us to the present stage of proceedings, 
when upon the special appeal being laid before a full bench for 
decision, the respondent's pleader, Mr. Waller, objects to the hear- 
ing of the case, on the ground that as no application was brought 
forward for a review within the three months from the 3rd July 1848; 
Regulation XXVI. of 1814, the petitioner is beyond time, and the 
case being one of review of judgment passed in his absence, he is 
entitled to raise a preliminary objection to the hearing of an appli- 
cation not filed within time and to open up the whole case ab initio. 

This point was argued at a previous sitting, and I was disposed 
to concur with Mr. Dunbar, in admitting this plea. On further 
consideration, however, I am of opinion, that the respondent cannot 
be allowed at this stage of the proceedings to object to the admis- 
sion of the review. 

The provisions of Regulation II. of 1825, are held to apply to 
admission of review in miscellaneous as well as in regular cases. 
Section IIL of that law declares, that it shall not be competent to 
any other judge or judges than those who passed the decree to enter 
upon a consideration of the merits of a petition for review, or to 
record an order or opinion thereupon. It is not, therefore, open to 
the full bench to take a new ground not referred to, in the order for 
admission of review. 

It has been urged, that the case as it now stands, being an admit- 
ted special appeal, it is competent to theCourt to amend, under the 
new law, Act XVI. of 1853, the certificate, which was granted under 
the old law. Act IIL of 1843. 

The certificate referred to the general law of limitation, which the 
petitioner pleaded had not been violated, and in support quoted a 
decision by the full bench passed in what was stated to be a paral- 
lel case, in which a joint sharer was plaintiff. 

The amendment which respondent now desires to introduce is, 
that the application for review was not filed within the three months 
allowed by law. w 
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This is netr matter, not arising out of the pleadings or the record 
of the courts below, which formed the grounds upon which the 
review was admitted, on the 5th October 1852, and cannot now be 
heard. We must, therefore, consider the record irrespective of the 
plea in bar to a hearing raised by the respondent, and decide the 
fease upon the merits. 

The Court having heard the pleadings, lay down the following 
issue: — 

Is the ruling in the case No. 12, decided by the Sudder Dewanny 
Adawlut, on 7th June 1852, a ground for reversal of the zillah 
judge's decision in case No. 20, dated 20th June 1846, by which the 
petitioner, plaintiff, was thrown out on the law of limitation ? 

Mr. Waller then resumed his argument 

The judgment of the Sudder Dewannv Adawlut on the remand in 
1847, in the case of one sharer,, and the decision of the principal 
sudder ameen in 1849, and of this Court in 1852, cannot affect the 
state of things found by the zillah judge in 1846, in the case of 
another sharer. 

The proper course for the petitioner to have pursued was to 
apply for review of judgment to the zillah judge, backing his appli- 
cation by this Court's remand in 1847, and their final judgment in 
1852. It did not necessarily follow that because the law of limita- 
tion did not apply to one sharer it should also be inapplicable to 
another. 

Judgment. 

Sib R. Barlow. — I am of opinion, that no decree can be given 
to the appellant The facts, as found by the lower courts in this case, 
are in no way affected by the decision of the Sudder Court, 1852, in 
the case of another sharer. 

Both were decided by the authorities on the appreciation of 
evidence laid before them, and each of the courts was competent to 
take its own view and value of that evidence, and no special appeal 
can be admitted on the point of evidence. 

The lower courts have ruled in this case, that the 12 years had 
run out before the institution of suit The Sudder Court ruled 
otherwise in favor of another sharer. Both judgments are founded 
on the facts as determined in the courts ; no special appeal will, 
therefore, lie, the appeal must be dismissed. 

Mb. H. T. Raikes. — I have from the first objected to hearing 
Mr. Waller, for the respondent, against the admission of the review, 
and therefore concur with Sir Robert Barlow. 

I have been guided by the positive nature of the prohibition 
contained in Section III., Regulation II. of 1825, which provides 
" that whenever the judge or judges who may have passed the 
decree, or if the decree have been passed by two or more judges, 
when any of such judges shall continue attached to the Court, at 
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the time when the petition for review is received, and shall Hot be 
precluded by absence or other cause for a period of six months after 
the receipt of the petition from considering and recording his order 
or opinion upon the same, it shall not be competent to any other 
judge or judges of the same court to enter upon a consideration of the 
merits of the petition, and record an order or opinion tliereupon ; k 
being the obvious intention of the rules referred to that application 
for a review of judgment, made in pursuance thereof, should, as far 
as practicable, be received and disposed of by the judge or judges who 
have passed the decision." 

In the present case Sir Robert Barlow, who passed the original 
judgment, has admitted the review and sent up this certificate. 
Neither Mr. Dunbar nor myself had any thing to do with the order 
reviewed, or with granting the review of which this special appeal 
certificate is the consequence. Did we now re-consider the propriety 
of Sir Robert Barlow's order, admitting the review, we should, 
in my opinion, do what the Section 1 have quoted, positively declare* 
we are not competent to do, namely, " enter upon a consideration 
of the merits of the petition and record an order or opinion there- 
upon." I gave my opinion to this effect as soon as Mr. Waller 
opened his argument on the subject 

I concur likewise in dismissing this appeal. 

Mb. J. Dunbar. — I am of opinion, that an objection on the 
ground of limitation, in bar of the hearing of a case, even after 
admission of review, can and should be heard by a full bench before 
which the case has been brought by means of a certificate granted 
on an application for review of an order rejecting a special appeal. 
Such certificate having been granted on an ex paste hearing. 

The law requires that every petition for review of judgment 
should be presented within three months from the date of the order, 
the reversal of which is the object of the application. Should the 
full bench find, that this requirement has been overlooked by the 
judge who has granted the certificate, and that the application has 
been granted after the prescribed term, without reason stated, it is not 
for the full bench to infer that there were sufficient reasons for over- 
ruling the law to the prejudice of the party to whom a legal right had 
accrued by the lapse of time. The certificate is, in my opinion, 
only a form of procedure, — a statement, in fact, showing that there 
are primd facie grounds for re-consideration of a case already decid- 
ed, and as in regular appeals, failure to come forward within the 
time prescribed by law, may be pleaded in bar; with more reason, 
it seems to me, may it be pleaded, when a party has been allowed 
to come in on special grounds, without opportunity having been 
given to the opposite party to object to such admission. 

I dissent from the opinion of the majority regarding the applica- 
bility of Section III., Regulation II. of 1825, to this case. That 
Section provides, that when the judge, who may have passed an 
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order, shall continue attached to the Court at the time when a peti- 
tion for review of such order is received, it shall not be competent 
for any other judge or judges to enter upon a consideration of the 
merits of the petition, and record an order or opinion thereupon ; it 
being the obvious intention of the rules contained in Section IV., 
Regulation XX VL of 1814, that applications for review of judg- 
ment should, as far as practicable, be disposed of by the judge or 
judges who passed the order objected to. In this case there has 
not been, and cannot now by any possibility be, any infringement of 
the rule here laid down. Sir R. Barlow passed the order objected 
to, and he alone admitted the review. The " consideration of the 
merits of the petition" mentioned, refers to the application, and all 
it contains before admission, and has no reference to an objection 
raised for the first time after admission. The " merits" in this case 
rested on the alleged fact, that the rejection of the petitioner's claim 
was inconsistent with a decision of this Court passed on a precisely 
similar claim. 

On these grounds, I would have heard Mr. Waller on the point 
of limitation under the laws applicable to reviews. 

I concur with the majority in dismissing the appeal on the 
grounds stated by Sir R. Barlow. 
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The 14th June 1854. 

Present : 

ABER. DICK, Esq., ^ 

Sir R. BARLOW, Bart., / 
J. DUNBAR, Esq., \Judges. 

H. T. RAIKES, Esq., I 
B. J. COLVIN, Esq., J 

Summary Appeal from the Orders passed by Mr. G. C. Cheap, 
Judge of Rqjskakye, dated 31s* Avgust 1853. 

Case No. 853 of 1853. 



TARNEECHURN PAKRASEE and others, Petitioners, 

versus 
Mr. ELIAS MARQUIS and others, Opposite Party. 

Vakeels of Petitioners — Mr. Waller and Baboo Bamapersaud. 

Vakeels of the opposite Party , Anundnath and Gooroochurn 

Sundyal — Murhamut Hossein and Sumbhoonatk Pundit. 



Case No. 855. 

Mr. ELIAS MARQUIS, Petitioner, 

versus 

TARNEECHURN PAKRASEE and others, opposite 

Party. 

Vakeel of Petitioner — Alee Afsvr. 

Vakeel of the opposite Party — Mr. Waller. 



Case No. 885. 

ANUNDNATH and GOOROOCHURN SUNDYAL, 
Petitioners, 

versus 

TARNEECHURN PAKRASEE and others, opposite 

Party. 

Vakeels of Petitioners — Syud Murhamut Hossein, and Baboo 
Sumbhoonatk Pundit and Kishen Kiskore Gliose. 

Vakeels of the opposite Party — Mr. Waller and Baboo Kishen 
Kishore Ghose. 

This case was referred to the full Court of five judges, by Mr. ^ere a 
Abercrombie Dick, from the miscellaneous department, to decide plaintiff sues 
whether the precedent of the 14th August should be upheld, which ™ d 1 SSnT° n 
rules that more cannot be awarded to a plaintiff of mesne profits profits, eaicu- 
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^owlii ie, b tie ' ! han the rate Maimed by Wm »n his plaint Although on local 
{raws, and y inquiry, it be proved, that the defendant has collected a larger 
praying" that an amount than that rate would give, 

madeaccw^ng Petitioner was plaintiff, and sued for possession on 31 khadas 12 
*° theresuit of pakees of land, and mesne profits, calculated at (andauzee) rupees 
To be held*, he 175 » anc ^ prayed that possession might be given with mesne profits 
is not debarred to date of payment, on local inquiry if requisite. The defendants 
mjtmamt^of came to ksu© on both points, right to possession and amount of 
mesne profits mesne profits. A decree was given for possession with mesne 
inquiry 1 ma^ f ro ^ ts an d costs. The principal sudder ameen in execution, after 
show to hare local inquiry, decided that plaintiffs should receive, to the amount 
CTo^rthe lia in their P ,aint of mesne profits to date of suit, and from that date 
amount esti- to date of payment, according to the result of the local inquiry. 
in a ^piwnu m ' n a PP ea l to the judge, the judge amended the order, giving as 
in the plaint, to its date, and from that date to payment, with 
certain deductions, according to the result of the local inquiry. 

Both parties have appealed from the judge's order; plaintiff, 
petitioner, claiming the full amount due as ascertained to have been 
collected by defendants, from the local inquiry ; and the defen- 
dants} against the award of more than in the plaint would warrant, 
on the precedent cited of the 14th August 1847. 

Mr. Waller, for plaintiff, petitioner — A party may sue for an 
estate, the actual rental of which he is ignorant, therefore he 
assumes a certain rate per beega. The defendant denies the right, 
but does not object to the rate assumed by plaintiff. In such case, 
a decree would be given at the rate by plaintiff. If, however, 
defendant calls the rate in question, then a decree is given for pos- 
session only, and the amount of mesne profits is left to be settled 
in execution, on a local inquiry. In such case, surely justice 
demands, that, if on local inquiry the rate prove too high, the 
defendant, who has been proved to have done injustice to plaintiff, 
by keeping him out of his rightful possession, obtains the benefit, 
should the rate prove less than defendant has collected, plaintiff is 
entitled to receive that surplus. 

Baboo KUhen Kishore Ghose, in answer — Plaintiff sued for pos- 
session and mesne profits, fixed at Company's rupees 175 for seven 
months nineteen days ; since there was no objection made to the 
amount of mesne profits in the plaint by defendant, and since there 
was no difference on that point, therefore the principal sudder 
ameen awarded to that amount There is no order in the decree 
about determining the amount of mesne profits; the Circular 
Order of this Court, of the 1 1th January 1839, was in force when the 
suit was decided, which required that theamount of mesne profits claim- 
ed must be specified in the plaint Thus then the amount claimed is 
specified, and not left uncertain, and there was no order for the amount 
of mesne profits to be ascertained on local inquiry. According to 
the stamp law, if a suit is preferred on a too low valuation, it is 
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to be rejected, hence if plaintiff admits that he estimated his suit 
too low, he ought to have been nonsuited. Subsequently the 
Circular Order of the 15th June 1849, was issued, which authorises 
the award of mesne profits, although their amount be not specified 
or brought into the valuation of the suit, and it was added that the 
said Circular Order should have only a prospective effect* 

It is the fixed practice of the courts not to grant more than is 
sued for, let the claim be any kind whatsoever. When a defen- 
dant agrees to a local inquiry, it is to ascertain how much of the 
amount claimed is due, not to determine how much more may be 
awarded by the ameen. So in a case of arbitration, the arbitrator 
is not at liberty to award more than is claimed. 

Baboo Sumboonautk Pundit — We hold that the orders of the 
judge and principal sudder ameen are correct in limiting the 
amount of mesne profits to that fixed in the plaint, to date of plaint, 
and wrong in giving more from that date to date of payment 
Plaintiff was bound at that time to specify the amount he claimed, 
on pain of nonsuit, and had he made it higher, we should have 
objected, and then an investigation would have been ordered. 
None was made, and therefore the amount in the plaint was taken 
for granted, and the order for mesne profits must be understood 
accordingly, so long as the law requires a valuation of a suit, the 
plaintiff cannot get more than his own valuation in suit Suppose 
a man sues for four pieces of Company's Paper in deposit with a 
certain person, and in execution, it turns out that five pieces are 
in deposit, he can recover only the four he sued for. 

Murhamut Hossein. — There was a Circular Order in force 
formerly, of the 29th September 1820, which declared that a suit 
for possession should be valued for the property without reference 
to amount of mesne profits. It was rescinded by Circular Order 
of the 11th January 1839, which declared that mesne profits must 
be specified and entered into the valuation. 

In cases for defamation, damages are never given beyond the 
amount claimed. So long as Regulation X. of 1829 is in force, 
more than the stamp covers, on which the plaint is engrossed, 
cannot be awarded. 

Alee Afsur followed in the same strain. 

Mr. Waller, in reply — Kishen Kishore and Sumbhoonath have 
been arguing under the Circular Order, 11th January 1839, a plain- 
tiff must specify the amount of mesne profits and include it in the 
valuation of his suit This I do not find in the Circular Order. 
A local inquiry, if necessary, we did pray for; and a local enquiry 
became requisite, because we obtained a decree for a portion of the 
land, and the proceeds from that portion collected by defendants 
could be ascertained by a local inquiry solely. 

The precedent of Gungadhur Singh, Sudder Dewanny decisions, 
18th January 1847, is exactly in point. More was given than the 
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estimate of plaintiff. Then as to valuation, a plaintiff gets mesne 
profits and interest, accruing after date of suit to date of decree, 
which is not included in the valuation of the suit 

Judgment. 

Mr. A. Dick. — I am of opinion, that when a plaintiff sues for 
possession on land and for mesne profits, estimating their amount 
at a guess (andauz), and prays that the right to possession and the 
mesne profits due may be proved by evidence and local inquiry if 
necessary, and a decree be given for possession on part only of the 
land claimed, with mesne profits; a local enquiry becomes necessary, 
although no objection was offered to the amount of mesne profits 
due, as specified in the plaint, because only a portion of the land 
claimed was decreed, and the amount specified was merely conjec- 
tural, and could not apply to sums collected by the defendants, 
subsequent to the institution of suit, while it was pending and 
until re-possession was restored. 

I see no reason injustice or equity, for refusing to a plaintiff the 
recovery of the full amount collected by him who has illegally pre- 
vented plaintiff from enjoying his rights, I would therefore over-rule 
the precedent of the 14th August 1847, and decree that the plain- 
tiff, petitioner, receive as mesne profits during dispossession 
whatever amount the defendants may have been proved to have 
collected, both before suit and subsequently to date of possession 
being made over to plaintiff. 

Sir R. Barlow and Mr. J. Dunbar. — The petitioner, plain- 
tiff, sued for possession and wasilat ; a portion of the land only 
claimed was decreed to him by the principal sudder ameen with 
wasilat, calculated at two different rates : first, at gross amount laid 
in the plaint from date of dispossession to the date of institution of 
suit, and then at rates determined by the ameen in execution of 
decree from institution of suit to date of his report. 

A probable estimate (andauz is the term used) only, not a fixed 
amount upon accounts taken, was stated in the plaint to be the 
wasilat, and the prayer was that it should be awarded to date of 
realization. 

In the cases quoted by the respondent, a certain rate per beega 
was specified, they do not therefore apply to and are not parallel 
with this. The principal sudder ameen's decree, which, with little 
amendment, is confirmed by the judge; against the deductions, so 
made by him, no special appeal, such as has been preferred by peti- 
tioner, can be admitted. No objection has been taken to the 
deputation of an ameen, nor is any made to the amount wasilat fixed 
by him in the course of his investigation. The ground of objection 
by the respondent is that the plaintiff, petitioner, must be held to his 
plaint, and that nothing in excess of the rates therein laid can be 
given to him. But no rates per beega are specified in the plaint 
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The rapees 175 wasilat, for the seven months of dispossession pre- 
vious to the suit, is made to cover the mesne profits on all the lands 
claimed ; a part of these only were, however, decreed ; no rates are 
particularised, so the objections raised by the respondent are futile. 

The petitioner has also appealed against the judge's order as to 
the rates of wasilat, for the seven months previous to the institution 
of suit, which he awards in concurrence with the principal sudder 
ameen. 

Petitioner claims to recover at the same rates, for those months, 
that has been laid down by the ameen deputed on the occasion, 
whose account is made up from date of dispossession to date of his 
report We see no reason to disallow petitioner's claim, the same 
objection to this is taken by the respondent as to the rates awarded 
after institution of suit, but the objection is of no force. We consi- 
der petitioner entitled to the full amount awarded by the ameen, 
subject to deductions founded on the principle upon which the judge 
has acted in the wasilat, subsequent to institution of suit 

The question of rates being disposed of, the case must go back to 
the miscellaneous department, fit order to decide as to responsibilities 
of the respondent respectively 

Mr. H. T. Raikes. — The decree of the lower court directs restor- 
ation of possession of part of the property claimed, with payment of 
wasilat during the period of dispossession. To ascertain the amount 
recoverable on this account, an ameen was deputed in execution of 
the decree. No objection was made by the defendants to this 
course of inquiry, but when the ameen's accounts were given in, 
the defendants urged in objection that the amount of wasilat there- 
by calculated, was in excess of the sum estimated in the plaint 

The lower courts decided that plaintiff was entitled to receive his 
wasilat from date of dispossession to date of institution of suit, at 
the valuation stated in the plaint, and after that according to the 
accounts rendered by the ameen. 

The case lias been referred to the full bench, with reference to 
the precedent of this Court, which rules that mesne profits in excess 
of the sum claimed on that account in the plaint cannot be awarded. 

It appears to me that this case does not properly come under the \ 
precedent quoted, no certain sum ascertainable from a given rate 
per beega, as in the case referred to, was specified in the plaint as 
wasilat The plaintiff only gave a rough estimate of the amount of 
mesne profits (andauz), praying that possession and wasilat be 
awarded after a local inquiry. An estimate thus formed, without any 
given data, could not be regarded by the Court as one on which a 
decree could be at once passed, and consequently, although no dis- 
tinct objection to the amount estimated was made by the defen- 
dants, the Court decreed for no specific sum, but, in carrying out 
execution of its own decree, deputed an ameen to inquire and 
report upon this point 
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Thefe is nothing in this proceeding at all repugnant to the 
terms of the decree, as accepted by the parties concerned, and I 
see no reason why the plaintiff should be debarred from deriving 
any benefits fairly accruing to him in execution, because he has 
accidentally valued the receipts of the defendant while in wrongfol 
possession of the property at some thing less than he actually did 
receive. 

I would therefore modify the order of the lower court, and direct 
that plaintiffs receipts from date of dispossession to institution of 
suit be calculated on the same principle, as the judge has allowed 
to him for the subsequent period of dispossession. 

Mb. B. J. Col vin.— This case has been referred, with reference 
to the Court's summary decision of the 14th August 1847, which 
ruled that mesne profits cannot be awarded at a higher rate than that 
specifically claimed by the plaintiff in the Court of first instance. 

It appears that plaintiff sued for, possession of certain lands with 
mesne profits, calculated roughly at rupees 175, and got a decree 
for portion of the land. The principal sudder ameen, in execution, 
after local inquiry, decided that plaintiffs should receive to the 
amount stated in their plaint of mesne profits to date of plaint, and 
from that date to date of payment, according to the result of the 
local inquiry. In appeal to the judge, he amended the order, 
giving, as in the plaint, to its date, and from that date to 
payment, with certain deductions, according to the result of the 
local inquiry. Both parties have appealed from the judge's 
order; plaintiff, petitioner, claiming the full amount due, as 
ascertained from the local inquiry, and the defendant against the 
award of more than in the plaint for the whole period of dispossession. 

In my opinion, the decision cited, is inapplicable to this case, 
for the 8 annas rate therein alluded to, referred to the valuation of 
the mehal sued for, and not to the rate of ritesne profits doe. 
Besides the amount of mesne profits stated in this case, was stated 
only roughly in the plaint, for the purposes of its valuation. This 
was necessary at the time of institution of suit, although no longer 
jso, by Crcular Order, No. 72, dated 15th June 1849, reviving 
Circular Order, No. 44, of the 29th September 1820, and I 
would, therefore, look upon the valuation as superfluous and not to 
affect the decreeholder, who is entitled to what has been col- 
lected by the judgment debtor. I think him, therefore, entitled to 
that amount minus expenses of collection, &c, for the whole period 
of his dispossession, without reference to the sum set forth in the 
plaint, and I would amend the orders of the lower court accord- 
ingly. 
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The 3rd July 1864. 

Present : 

ABER. DICK, Esq., 1 

J. DUNBAR, Esq., > Judge*. 

B. J. COLVIN, Esq.,) 

Case No. 542 of 1852. 



Regular Appeal from the. decision ofMoulvee Mahomed Nazim Khan, 
Principal Sudder Ameen of Patna, dated ISth September 1852. 

MUSST. MUHTABOO, (Plaintiff,) Am>ellant, 

versus 

GUNESH LAL and othbss, (Defendants,) Respondents. . 

Vakeel of Appellant^-+Golaum Ahmed Khan. 
Vakeels of Respondents — Moonshee Ameer Alee and Atuned Alee. 

Suit for possession of a third share of the entire moveable ami Undel , the 
immoveable property, left by Bulram Dass, deceased ; valued at Hindoo law an 
rupees 13,182-12-3-16 k. clenuTo^h* 

This was a suit brought by the grandmother of a minor, to be only a half- 
appointed his guardian, in consequence of his own mother, her JjJJJJJS' 'uar- 
daughter, having become an out-cast: and to cancel an alleged dianofifmi-" 
will of the minort father, in virtue of which the elder half-bro- n°Mwhose 

- * mother is dis- 




sterenoe 
_ - gfrandmo- 

Ameer Alee, on the part of the respondent Gunesh, prayed to ther « 
to be heard first in bar of hearing the suit, on the ground that 
plaintiff, appellant, was the maternal grandmother of the minor 
Goopee Lai, and could not be guardian during the life-time of the 
mother, Meetun defendant, or of Gunesh defendant, elder brother 
of the minor, particularly when the defendant Gunesh had been, by 
will of their father, appointed guardian of his younger half-brother, 
Goopee Lai, and with consent of the mother, Meetun, had assumed 
charge of the guardianship. If Gunesh abused his trust, the minor, 
on attaining his majority, would have the right to call him to account, 
but it would be a dangerous precedent to allow interference of other 
persons during the existence of the trust, on the plea of invalid 
appointment or of mal-appropriation of property. 

Golaum Ahmed Khan, for appellant, contended that as grand- 
mother of the minor, she, appellant, plaintiff, had a right to question 
the validity of the guardianship of Gunesh, only a half-brother, but 
who was heir of the minor, when the natural guardian of the minor, 
his mother, Meetun, had lost cast; more especially when she, 
plaintiff, was ready to prove that Gunesh had abused his trust. He 
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referred to the prohibition in Regulation I. of 1800 to the appointment 
of the heir of a minor to the guardianship, because such person 
was interested in the deeease of the minor. 

On hearing the pleaders as above, the Court (Messrs. Dick and 
Dunbar) directed Ameer Alee to show, that admitting the mother 
had become an out-cast, the grandmother could not claim the 
guardianship of the minor, against his elder half-brother, who 
was in such case the natural legal guardian, even if he were heir 
to the minor. 

Ameer Alee, then referred the Court to the fourth question, put by 
the zillah court, to the pundit of the Sudder Court, in calling for a 
bywasta. The question was found to be, supposing the mother of 
the minor to have become an out-cast, who is the natural guardian, 
the elder brother of the minor or his maternal grandmother? The 
reply was, the elder brother is the proper guardian. 

Golaum Ahmed was now asked, if he had any objection to offer to 
the reply of the pundit. He objected, that the question had not 
been asked regarding a half-brother, which Gunesh, the defendant, 
was. He was then required to show that the Hindoo law, in such 
cases, made a difference between own brothers and half-brothers; 
this he was unable to evince. 

Judgment. 

The Court, therefore, were unanimously of opinion, that as 
Ounesh, the elder brother of the minor, was his natural guardian 
after the mother, in preference to the grandmother, the suit of 
plaintiff could not lie against him. Appeal dismissed with full costs. 
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The 4th Jult 1854. 
Present ; 



K, Esq., } 

t, E8Q., >* 

IN, Esq., J 



ABER. DICK, Esq., 

J, DUNBAR, Esq., \Judges. 

B. J. COLVIN, " 



Case No. 3 of 1853. 



Regular Appeal from the decision of Moulvee Abooul Khyr Mahomed, 
Principal Sudder Ameen of Tapper ah, dated the 25th November 
1852. 

MR. HENRY ROWE, (Plaintiff,) Appellant, 

versus 

KASSEENATH MULLICK and others, (Defendants,) 
Respondents. 

Vakeel of Appellant— Mr. J. G. Waller. 

Vakeels of Respondents— Baboos Nilmonee Banerjea cmdJugdanund 
Mookerjea and Moonshee Ameer Alee* 

Suit laid at rupees 10,487-7-10. The plaintiff sets forth that he Suit for po»- 
18 the purchaser under a deed, dated the 13th Magh 1246, of a 5 ,eB ^ , iJ?™ k 
annas 8 gundas and 2 cowries share of pergunnah Shukadee, out of Sdon the 
a 5 gundas share of the entire estate. When he went to take pos- ground, that 
session he was opposed by the defendant, Ramtonoo Shahoo, who Q f^ LlTun. 
claimed the farm of the property for a term of 20 years, from 1246 der which the 
to 1265. This led to a case under Act IV. of 1840. It was decid- fitiS^ 
ed in favor of the said Shahoo, who was kept in possession. Plaintiff alleged admis- 
al leges the ijara settlement to be fictitious, he therefore instituted a th^seUeMn an 
suit to set it aside ; that suit also went against him, and the ijara answer filed ia 
was confirmed by the decree of the Sudder Court in appeal ; after Jf® circum?* 
that, plaintiff sued for the ijara rent, the defendant said he had paid stances under 
it to Oodyechund Mullick. As that suit was regarded as involv- ^smeiryitJ^^ 
ing the question of purchase, it was thrown out; plaintiff now sues filed were not 
therefore to establish his purchase and to get possession through a ^ the Court" 
the farmer, with mesne profits of the ijara. to regard the 

Peareelal Mullick and others, defendants, denied the validity of Jjjjjjjjjj ** 
the sale, and the farmer Ramtonoo Shahoo said, he had paid his full and suffi- 
rents first to Rooknee Chowdrain, who granted the farm, and after cwnt evidence 
ber death to her heirs, the above-mentioned defendants.^ chase. pur " 

The principal sudder ameen was of opinion, that the property 
claimed belonged solely to Rooknee, from whom plaintiff says he 
bought it; but as he considered the evidence insufficient to estab- 
lish the validity of the sale, he dismissed the claim. * 

The following issues are filed in appeal: — 
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Issues on behatf of Jppeftant. 

First — Rooknee Chowdrain, who executed the* kubala referred 
to by the appellant, having once admitted the purchase of the dis- 
puted property in another suit in tlje civil court, can there again be 
any dispute in respect of the same kubala? and is not the ku- 
bala in question proved to be a valid document ? 

Secondly. — It being established in the opinion of the principal 
sudder ameen, that the disputed property was not hereditary, but 
exclusively belonged to the aforesaid Chowdrain, is not the plaintiff, 
who ckums it under a kubala executed by the said Chowdrain, en- 
titled to a decree for the property in question and to get possession 
of the same ? 

Thirdly. — Is not Rooknee Chowdrain exclusively the owner of 
the disputed property (which in fact was not hereditary ?) 

Issues on behalf of Respondents. 

First — Is not the kubala executed by Rooknee Chowdrain in 
every way disproved ? 

Secondly. — Are not the contents of the answer, filed during the 
life-time of the said Chowdrain in the former case, insufficient to 
establish the validity of the kubala in question ? 

Mr. Waller, for appellant — The husband of Rooknee, by name 
Anwideeram, and Parboram Mulhck, were uterine brothers ; the 
principal defendants are the grand-sons of Parboram. Tlie plaintiff 
purchased fro*, Rooknee, and sued to get possession by setting 
aside an alleged farm held by Rantonoo Shahoo. He got a decree, 
from the lower court Ramtonoo appealed to the Suddeir Coart* 
and the farm being considered good,, the decision of the lower court 
was reversed. In that case^ the heirs of Parboram denied the vah» 
dit/y of the kubala. Rooknee was also a defendant in that case, 
and site fully admitted tlie validity of the kubala, acknowledgiag 
that she had sold the- property to the plaintiff. Rooknee died, while 
the case was pending, and the heirs of Parboram then petitioned 
the Court, setting- forth that she had never given a vakalutnama 
and that the answer filed was not really hers, and praying that some 
one might be authorized to represent her. The principal sadder 
ameen inquired into this allegation, and found that it was false, and 
that the answer filed for Rooknee was quite regular, and: bad been 
filed under a vakalutnama; given by her. As the plaintiff failed in 
his attempt to oust the farmer, he now sues for a declaration- of 
right, under the kubala, and to recover the rents due by the farmer. 
The principal sudder ameen has found, that the property is not 
hereditary, as derived through her husband, but was her own ; but 
in the absence of direct testimony to the execution of the deed of 
sale, he dismisses the claim. Under the circumstances above stated, 
jt is not open to the respondents to question the fact of Rooknee's sale 
of the property, of whatever avail that may be to the plaintiff, she 
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herself haying fully admitted it; bat I admit* that the sale cannot 
create any right, which did not legally exist No further evidence 
ef the deed was necessary tlian the admission of Rooknee ; the farm 
given by Rooknee was held good ; there is no reason why the sale 
made by her and admitted by her, should not be equally good. 
The original deed is registered, and when it was registered, the judge 
did not carry out the registry, till he had satisfied himself, by the 
deputation of an ameen, that Rooknee had really given the mookhtar- 
namafor the registry. The papers are all filed in the case against 
Ramtonoo, the farmer. 

Moonshee Ameer Alee, for respondent. — No proof of the deed of 
sale has been produced by the plaintiff. Unless the plaintiff can 
prove the kubala, bis claim cannot be admitted.' It should be 
shown that the money was duly paid. Moreover it does not appear 
that the name of the purchaser was ever entered in the register of 
mutations. A list of the witnesses necessary to prove the deed 
was given in by plaintiff, but not one of them was produced in 
court Such being the case, the court regarded it as not proved, 
not withstanding the admission of Muss t Hook nee. If the plaintiff 
thougltt that admission sufficient, why did he ever furnish a list 
of his witnesses? The issue as now put by the plaintiff* and as declared, 
below, is not the same. He now asks it to be considered whether 
an admission made in another £ase was not sufficient to prove hia 
claim*— that was not the question before the lower court Moreover 
it is not even now shown that Rooknee ever made an admission 
of such force as pleaded. A mere admission, unsupported by 
proof of the circumstances to which it relates, may not amount ta 
proof. — See precedent in the case of Roy Prankishen Mitter, 
appellant, versus the collector of Sarun and others, decided in 
this Court on the 29th June 1&52. The answer of Rooknee, in the 
other case on which appellant relies, was filed after her death, as 
appears from the papers filed. She died on the 13th Cheyt 1248 
B» S., and the answer was filed on the 17th idem. A question on 
this point was raised before the. principal sudder ameen, who ruled 
thai the answer .was quite regular^as the vakalutnama to the vakeel, 
who filed the answer, was written on the 12th, and no notice of her 
death, had reached the court when the answer was filed ; but I say 
that in consequence ef her death, the vakalutnama ceased to be of 
farce, and consequently the admission goes for nothing. Further, 
it does not appear that the principal sudder ameen was fully satis- 
fied that the property sued for had really been the exclusive 
property of Rooknee. He merely states " that it may be said " to 
belong to her. This, does not imply a positive belief, that it was 
unquestionably hers* 

Mr. Waller, in reply. — The issue as now pleaded in this Court, 
is precisely that which was urged by the plaintiff before the 
lower court, that is, whether the registered deed admitted in another 
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suit by the vender, is valid and sufficient As to admission by 
Kooknee of plaintiH's right, that is clearly stated in the decision 
of the principal sudder ameen of the 29th December 1842, in the 
case instituted by the plaintiff against Ramtonoo, Rooknee and 
her adopted son, with a view to annul the farm. In regard to the 
objection as to the filing of Rooknee's answer after her death, that 
matter was disposed of by the principal sudder ameen, on objections 
raised, both by the heirs of Parboram and by Ramtonoo, in the 
decision already quoted. As he found that the vakalutnama of 
the vakeel was filed on the 12th Cheyt, and that the answer was 
given in on the 19th Chevt, without any objection intermediately 
by the defendants, he held it to be the genuine answer of Rooknee, 
notwithstanding her alleged death on the 13th idem. Subsequently 
the case came up to the Sudder Court in appeal, and the feet of 
its having been tried be ween the plaintiff and the farmer, in presence 
of the vender, shows, of itself, that he was not a stranger, and that 
he came in as the representative of Rooknee. Further, from the 
decision already quoted, it appears that the present defendants came 
in with the allegation that Rooknee was dead, and that they were the 
heirs of Rooknee, but that they never furnished any proof of these 
allegations. Again in the principal sudder ameen's present decision 
he clearly shows, that he considered the claim of the defendants 
to her property, untenable, but he 4 oes not, nevertheless, give the 
plaintiff a decree, because he thought the evidence in support of 
the deed of sale insufficient I contend, in conclusion, that the 
admission of Musst, Rooknee is of itself quite sufficient, and that 
it was unnecessary for the plaintiff to furnish additional evidence 
of the sale. It only remained for the Court to determine what 
should be the effect of that sale, and whether it did, or did not, 
convey to the plaintiff the right of property which he claims. 

Judgment. 

The plaintiff comes into Court, claiming possession of certain 
landed property, in virtue of a deed of sale, dated the 13th Magh 
1246 B. S., executed by Rooknee Chowdrain. The principal 
defendants, who are grand-sons of the brother of Rooknee's husband, 
deny the sale and assert that Rooknee, as a childless widow, had 
no power to make any such transfer. Iu support of his claim, the 
plaintiff has filed the deed of sale, which was duly registered after 
execution, but as not a single witness had been brought forward to 
attest it, the principal sudder ameen considered, that its genuine- 
ness had not been established, and therefore rejected the claim, 
although he thinks there is reason to believe, that the property 
really belonged to Rooknee in her own right. It is contended ia 
appeal, that the evidence of the attesting witnesses to prove the 
sale is unnecessary, inasmuch as the fact of the sale has been fully 
admitted by Rooknee Chowdrain herself, in the answer filed by her. 
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in a suit, which the plaintiff brought against her and her adopted 
son ; and Ramtonoo $hahoo, who, after the purchase, opposed his 
possession on the ground that he held the lands in farm, on a lease 
granted by Rooknee herself. On that admission the appellant rests 
his case, so far as the fact of the sale is concerned, leaving the 
question of the effect of that sale for separate consideration. It is 
alto urged, that as the dispute between the plaintiff and the farmer 
was carried up to the Sudder Court, in appeal, and finally decided 
there on the 4th February 1846, the fact of his being the purchaser, 
and his purchase being good pro tanto> cannot now be questioned. 

As so much stress is laid on the alleged admission of Rooknee, 
it is necessary to examine carefully both the nature of it, and the 
circumstances under which it was made. No copy of the answer 
is filed, but in the decision of the principal sudder ameen in that 
case, it is distinctly stated, that the answer of Rooknee contained a 
clear acknowledgment of the plaintiff's purchase, and that this was 
the purport of the answer is not denied by the defendants in this 
case. Rooknee's answer was filed on the 19th Cheyt 1248, by a 
rakeel, who received his vakalutnama on the 12th idem; after it 
had been filed, objection was taken to it by Ramtonoo, and by the 
present defendants, who were third parties in that suit, on the 
ground that Rooknee had died on the 13th of the same month, 
that is, one day after the vakalutnama was given and six days 
before the answer was filed. The lower court over-ruled the 
objection and received the answer as good, as notice of the death 
of Rooknee had not reached the court before it was filed. The 
fact of Rooknee having died on the 13th, as alleged, was not how- 
ever denied or refuted, nor did the plaintiff ever show, subse- 
quently, that this statement was untrue. Although, therefore, 
there is no other positive information on the record, as to the date 
of Rooknee's decease, we are warranted in concluding, that it did 
take place at the time indicated ; and under these circumstances, 
apart from the question of the validity of any admission in an 
answer filed after the death of the person said to have made it, we 
cannot regard the admission as altogether free from suspicion, or 
as furnishing such perfect and conclusive evidence of the sale, as to 
enable us to dispense with all other proof. Nor does it appear to 
us, that the plaintiff's case derives any strength from the fact, 
that he was regarded by the Sudder Court, in the above case of 
1846, between him and the farmer, as holding the place of Rooknee 
by purchase from her. He was before that Court as a respondent 
in- the appeal of the farmer, and as he was not opposed by the 
seller, there was nothing to prevent the Court from disposing of the 
question between him and the farmer as to the validity of the lease ; 
but this cannot be regarded as a recognition of his position as 
purchaser which should be of any force against the defendants 
who now deny the validity of his purchase. In fact we do not 
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consider the words employed in the decree of the Sudder Court, 
relative to the deed of sale, to have any other meaning than that 
as both the parties to that case professed to hold under deeds from 
Musst, Rooknee, the deed to the one was equally valid with the 
deed to the other. It was not held, positively and authorita- 
tively, that she had granted to the plaintiff the deed of sale, 
on which this suit is based, and the right of the third party 
was expressed ly not to be affected bv the decision. On these 
grounds we see no reason to disturb the judgment of the lower 
court and we, therefore, dismiss the appeal with costs. 



The 4th July 1854. 
Present : 
ABER. DICK, Esq., ) 
J. DUNBAR, Esq., \ Judges. 
B. J. COLVIN, Esq., j 

Case No. 75 of 1853. 



Regular Appeal from the decision of Mirza Mahomed Siddick, 
Principal Sudder Atneen of Sarun, dated 24*A January 1853. 

SUMRUN MISSER and others, (Defendants,) Appellants, 

versus 

MORLEE RAM, for self and as guardian of HUREE 
RAM and SREE RAM, (Plaintiff,) Respondent. 

Vakeels of Appellants — Mr. J. G. Waller and Moonshee Ameer 

Alee. 

Vakeels of Respondent — Baboos Kishen Kishore Gkose, {absent J 
and Ramapersaud Roy. 

Plaintiff's This was a suit for confirmation of the plaintiffs possession of a 

possession was village called Seetpore, and to render a ticca pottah and ummul* 
^oo?of it^re- dtwtuk, advanced by defendants, null and void ; value of suit Com* 
vious to suit, pany's rupees 7,575. 
and on disproof The parties sued were Gunnessee Lai, his cousin Woomed Lai 

of documents 1 « r »#• 

advanced by and Sum run Mtsser. 

defendant*. i^e plaint was to the following effect: 

The plaintiffs uncle had bought the above village and constituted 
Gunnessee the manager of it He had wished to become a six 
annas sharer in it, but although he had been refused, he had sued, 
and been sued, and had his name entered in conjunction with plain- 
tiffs uncle in connection with the village. On the death of the 
uncle, the plaintiff succeeded to the property for himself and two 
minor brothers, when Gunnessee renounced by petition to the cot- 
lector all claim to a share in the property, but subsequently fabri- 
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cated as executed by plaintiff a ticca pottah to bis servant, Sumrun 
Misser, and cousin, Woomed Lai, on the 21st August 1850, corres- 
ponding with 29th Sawun 1257 Fuslee, and also an ummul-dustuk 
of the 15 th day of the white side of the moon of the month of Sawun 
1247 Fuslee; a case ensued in the foujdaree court preferred by 
Woomed Lai and Sumrun, when plaintiff declared the deeds to be 
spurious. Thereupon the magistrate dismissed it, and on a subse- 
quent application of the plaintiff, committed Gunnessee, Sumrun and 
Woomed, for forgery, but upon trial, they were released by the 
sessions judge. Again a c^se was brought in the magistrate's court, 
instigated by Woomed and Sumrun Misser, which was dismissed. 
Plaintiff having had his right to the village thus repeatedly ques- 
tioned, has sued to establish his possession, and the invalidity of the 
above deeds as not having been executed by him. He says, the 
signature is not his, nor like his ; that he was absent from home at 
the time of the alleged execution, viz., at 3 p. m. of 29th Sawun 
1257 F. ; that the 21st of August was 28th and not 29th Sawun 
1257 F., &c &c 

The defendants Woomed Lai and Sumrun Misser, in reply, main- 
tained the genuineness of the deeds, and stated that they were in 
possession, and that Gunnessee was unconnected with them. Gun- 
nessee disclaimed all connection with his co-defendants. The prin- 
cipal sudder ameen holding that the plaintiff was in possession and 
that the deeds were spurious, decided in favor of. plaintiff, and or- 
dered that the disputed village do, as before, remain in possession of 
plaintiff; that the defendants offer no opposition to the same, and 
that all the three defendants pay the costs of the suit. 

The following issues were filed in appeal : — 

Issues an behalf of Appellants. 

First — As the plaintiffs sue in order to be confirmed in posses- 
sion of the disputed property, and the defendants (appellants) allege 
it to be in their possession, the point to be investigated is, whether 
the appellants or respondents are actually in possession of the dis-^ 
puted property ? 

Secondly.— ^Whether the pottahs and ummul-dustuk set up by 
Sumrun Misser and others, are proved ? 

Thirdly. — Whether Gunnessee Lai should not be exempted front 
paying the costs, in case he has no connection with the plaintiff's 
claim? 

Issue on belialf of Respondents. 

As the defendants have, in order to prove the pottah set up by 
them, filed copies of declarations of the witnesses who had deposed 
in the foujdaree court, but have not produced the witnesses nomi- 
nated in the present suit, notwithstanding he was directed by the 
principal sudder ameen to do so, the point to be investigated is, 
whether the copies of depositions of the witnesses in the foujdaree 
case can be admitted in evidence? 
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Judgment. 

The first thing to be inquired into in this case is, as to the party 
in possession of the village. Evidence has been read on this point, 
on both sides, and we concur with the principal sadder araeen that 
possession of the village has remained with the plaintiffs, respon- 
dents, although it has been attempted to be interfered with by the 
appellants advancing their alleged pottah. The proceedings in the 
magistrate's court, where complaints were made of Sumrun Misser 
and Woomed Lai's disturbing the respondent's possession, corrobo- 
rate the evidence in their behalf. 

The pottah and ummul-dustuk are not before this Court, although 
they were in the court of the principal sudder ameen, produced 
from the magistrate's court, where they have been filed in the for- 
gery case above referred to ; neither of the party has applied to have 
them sent for now. We therefore do not take into account, what 
has been argued from the signatures against their genuineness, bat 
we hold them to be spurious, for the other reasons stated by the 
principal sudder ameen. 

It has been pointed out also in argument in this Court, that a pot- 
tah for such an amount of annual rent as rupees 4,100, is quite 
unusual without security, and that Sawun in 1257 F., had only 
•29 days, whereas the ummul-dustuk professes to be on a date cor- 
responding to the 30th of that month, supposing them to have been 
80 many days in it The pottah too was not registered, and the 
name of its writer could not be deposed to. Its genuineness and 
consequently that of the ummul-dustuk are not proved to the satis- 
faction of the Court 

With respect to Gunnessee being made liable to the costs, Messrs. 
Dick and Dunbar concur with the principal sudder ameen, for the 
reasons set forth in his decision, that he was a party deeply con- 
cerned in the molestation of the plaintiff in the peaceable possession 
of his property, and was therefore properly made a defendant in the 
suit and is responsible for the costs. 

Me. Colvin, on the other hand, would exempt Gunnessee Lai, as 
it was unnecessary to make him a party to the suit, in consequence 
of his name not being in the pottah. The appeal is dismissed with 
costs against all the appellants. 
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The 10th July 1854. 

Present : 

ABER. DICK, Esq., 7 

J. DUNBAR, Esq., > Judges. 

B. J. COLVIN, Esq., 3 

Case No. 579 of 1852. 



Regular Appeal from the decision of Mahomed Nazim Khan, Prin+ 
cipal Sudder Ameen of Patna, dated \8th September 1852. 

BABOO BISHENLAL and othebs, (Plaintiffs,) 
Appellants, 

versus 

BHOOPNARAIN and othebs, (Defendants,) Respondents. 

Vakeels of Appellants — Baboos Sumlhoonauth Pundit and Kishen 

Kishore Ghose. 

Vakeel of Respondent, Bhoopnarain — Moonshee Ameer Alee. 

Suit instituted for the recovery of a bond-debt, principal and iJ 3 ? 1 *^ 11 ^, 
interest ; valued at Company's rupees 6,400. b^ttoiowu 

This is a suit on a bond for rupees 3,000, instituted by plaintiff, court on ae- 
on the 19th December 1851, on the allegation, that it was given by ^S^U^ 
the defendant's father to the grandfather of the plaintiff, on the character of 
13th February 1835, registered 20th March 1835, and the ^J^St^ 
amount due on 13th February 1840, and that divers payments had lower court 
been made in the interim. The defendant, respondent, denied J^^ 111 
totally all the allegations. There was likewise an additional and 
incidental fact urged by plaintiff in corroboration, viz., that the 
bond in suit for rupees 3,000, was mentioned in a bond subsequent- 
ly given by the defendants for Company's rupees 500. The suit, on 
this bond, was however dismissed, both in the court of first instance 
and in appeal, when documents brought in support of it were 
deemed to be gross forgeries. 

The principal sudder ameen dismissed this suit, on the many sus- 
picious circumstances fully set forth in his decision. 

The pleaders of appellant have endeavoured to show, that all the 
questionable circumstances, on which the principal sudder ameen 
has founded his decision of dismissal of plaintiff's claim, have a 
tendency to evince its truth. 

Ameer Alee, for respondent contended that the reasoning of the 
principal sudder ameen was conclusive against the truth of the bond. 

Judgment. 

The long delay, however, without reason assigned, in suing after 
the decease of the parties ; the story of the bond being brought 
ready written for so large a sum, by the borrower himself; of the 
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original mookbtarnamafor registry being lost, a new mookhtarnama 
written without any mention of the first, and attested by the cazee 
on the admission of the giver of the deed himself, who was person- 
ally known to the cazee, thus resting on the character of the 
cazee alone ; the cazee being cazee of pergunnah Kabur, distant 
from Sahibgunge, where the attestation was made, and from Nur- 
hut, the pergunnah in which the attestator, the giver of the bond, 
resided ; thetact on record of his having been dismissed for mal-prac- 
tices, and the fact of the copy of the mookhtarnama in the cazee's 
registry book having only two subscribing witnesses, and the 
original on which the bond was duly registered showing four 
witnesses, viz., two, who are not in the cazee's registry book, and 
they being the two witnesses who testified to the deeds before 
the register of deeds, to the names of these two witnesses on the 
.deeds, both bond and mookhtarnama, appearing evidently to be 
added ; and lastly, the plaintiff, appellant, not producing any ac- 
count books (waste-book, journal, or ledger,) which would at once 
have proved, that the sum of rupees 3,000 had been lent to defen- 
dant's father on bond, at the alleged date, and would, in like manner, 
have established the truth of the alleged several payments, all 
strongly tell against the truth of the plaintiffs claim. 

The witnesses, who have testified to the loan and the bond, have 
declared that the borrower came with the bond ready written, and 
with persons to examine the rupees ; that the money was imme- 
diately given on the bonds being duly witnessed, and the mookhtar- 
nama for the registry written ; that, in short, the transaction was 
in every respect as carried on by a borrower with a money lender 
or banker, and the pleaders for appellants have not been able to 
deny that the appellants' grandfather was a money lender, and 
therefore kept regular account books. 

For these reasons, we see no cause to interfere with the decision 
of the principal sudder ameen, which is affirmed, and the appeal 
dismissed with full costs. 
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The 12th July 1854. 
Present : 



!K, Esq.,) 
I, Esq., >* 
IN, Esq.,) 



ABER. DICK, Esq.,; 

J. DUNBAR, Esq., > Judges. 

B. J. COLVIN ~ 



Case No. 513 of 1853. 



Special Appeal from the decision of Mr. Davidson, Principal 
Sudder Ameen of Zillah Midnapore, dated 27 th September 1853, 
affirming a decree passed by Najeerooddeen Mahomed, Sudder 
Moonsiff of that district, dated 1 \th June 1853. 

BALKISHEN DASS, (Plaintiff,) Appellant, 

versus 

BUNMALEE PANI, (Defendant,) Respondent. 

Vakeel of Appellant — Baboo Kishen Kishore Ghose. 
Vakeel of Respondent — Mr. J. G. Waller. 

This case was admitted to special appeal on the 12th Decern- in a rait on 
ber 1853, under the following certificate recorded by Messrs. Mills whteh d to&! n 

and RaikeS : — fendant plead- 

" The petitioner instituted a claim before the moonsiff of Niraal ^nd W* 
in zillah Midnapore, to recover a bond-debt Defendant denied the forgery, the 
claim and pleaded the bond was a forgery. plaintiff filed 

" While the case was pending, plaintiff withdrew his claim, stating etaUajrlhaSTiia 
it had been satisfied with all costs of suit The defendant some cl ^g]j d b f en 
time afterwards petitioned the moonsiff that he had been no party the ease was 
to the settlement, the moonsiff declined to inquire into the matter, derided ac- 

"On this, the defendant preferred a regular appeal to the judge ^He"! that 
from the moonsifTs order of withdrawal. the defendant 

"The judge supposing that fraud had been committed and that ZIl^T^ 1 
' plaintiff had obtained a judgment of the lower court by false repre- agamst this 
sentations,' admitted his appeal and directed a re-trial of the case. jJSSSStln 

" The moonsiff re-tried the suit, and finding nothing in the pro- the raseenama 
ceedings to warrant plaintiff's commitment for forgery, struck the b ^^ciai to d 
case again off the file, making each party liable for his own costs. Ein^as pre- 

a The defendant again appealed, on the grounds that plaintiffs ▼«**"&* fJJSeto - 
claim was fictitious and based on a fabricated deed. covery o 

* The judge, considering the moonsiff of Nimal had evaded his 
former instructions, and had been influenced by other motives than 
those apparent in his decision, remanded the c^se to be tried by the 
town moonsiff. 

"The town moonsiff dismissed the claim as based on a forged 
document, and directed the magistrate to institute proceedings 
against the plaintiff on a charge of forgery. 
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" The plaintiff appealed against this decision to the principal sud- 
der ameen, who confirmed the raoonsifTs order, and directed that 
the criminal prosecution should proceed against the plaintiff. 

€t We admit the special appeal to try, whether the judge was 
warranted in receiving an appeal from the defendant in this case 
against the order of the moon si ff, striking the case off his file on the 
plaintiff's motion of withdrawal, on the plea of having compromised 
the suit with his opponent, and thereby closed the controversy 
between them." 

Judgment. 

' The perusal of the moujibat shows, that the appellant objected 
to the decision of the moonsiff, because he had directly charged 
the plaintiff with forgery in his answer and prayed for investiga- 
tion, and because the moonsiff had admitted the razeenama which 
set forth falsely, that he, appellant, had satisfied his claim and paid 
his costs without calling upon him to consent or deny. The appel- 
lant, therefore, had good grounds for appealing, and the recovery of 
his own. costs was dependant on it ; for if the moonsiff admitted a 
document which set forth that appellant had paid plaintiff his claim 
with costs, hie could not order plaintiff to pay appellant, defendant, 
the costs he had incurred. This case, therefore, is very different 
from that cited by the pleader for special appellant, No. 521 of 1853, 
decided on the 11th May 1854, which had been dismissed on the 
merits. We dismiss the appeal with full costs. 

Mr. Dunbar. — I would add for myself, that I wish to be under- 
stood as giving no opinion as to the regularity or otherwise of the 
subsequent proceedings. 
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The 19th July 1854. 

Present t 

ABER. DICK, Esq., T 

J. DUNBAR, Esq., y Judges. 

B. J. COLVIN, Esq.J 

Case No. 40 of 1854. 



Special Appeal from the decision of Mr. R. J. Loughnan, Judge of 
Patna, dated 2nd July 1853, affirming a decree of Syed Amjad 
Alee, Acting Moonsiff of the Western Division, dated 28th 
February 1852. 

BABOO ISHWtTREE PERSHAUD SINGH and others, 
(Defendants,) Appellants, 

versus 

MOHUNT GOSAIN GUNGARAM DASS, (Plaintiff,) 
Respondent* 

Vakeels of Appellants — Mr. J. G. Waller and Moonshee Ameer Alee. ' 

Vakeels of Respondent — Baboos Ramapersaud Roy and Kishen 
Kishore Ghose. 

This case was admitted to special appeal, on the 8th February The Service * 
1854, under the following certificate recorded by Messrs. A. Diet S f n< J ticeof 

i tS t i~t i • • J . foreclosure 

and r>. J. OolVin : — under Section 

" The petitioner argues that personal notice was not served upon YI1 h^fF a f m 
him as required by Section Vllt, Regulation XVIL of 1806 ; the ^,n™'n°ot 
notice issued having only been affixed on his house, and refers to J* 1 *?2 0, ? al ; 
the Court's decision, dated 23rd June 1852, in the case Sutbhama, tothe mort- 1 * 
(plaintiff,) appellant, versus Baboo Sheopursun Singh, (defendant,) pag^e house 
respondent, in which the question was raised, although not decided. w flufficient * 
We therefore admit the special appeal to determine, whether affix- 
ing notice of foreclosure to the house is sufficient under the law. 
The other grounds of objection are withdrawn." 

Judgment. 

With reference to the decision of the full bench in the casd 
No. 202, dated 21st ultimo, we reject the special appeal with 
costs. 
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The 19th July 1854, 

Present : 

ABER. DICK, Esq., ) 

J. DUNBAR, Esq., > Judges. 

B. J. COLVIN, Esq., ) 

Case No. 41 of 1854. 



Special Appeal from the decision of Mr. J. S. Torrens, OffUAa&sg 
Judge of Hooghly, dated 8th June 1853, affirming a decree of 

. Motdvee Mahomed Saem Khan, Principal Sudder Ameen of that 
district, dated \th September 1851. 

SYED DAD ALEE and others, (Defendants,) 
Appellants, 



versus 



MOONSHEE MAHOMED MOZUFFER, (Plaintiff,) 
Respondent. 
Vakeels of Appellants — Mr. R. Norris and Moonshee Ameer Alee. 
Vakeel of Respondent — Baboo Ramapersaud Roy. 

Seeproced- This case was admitted to special appeal on the 8th February 
ing case. 1854, under the following certificate recorded by Messrs. A. Dick 

and B. J. Colvin : — 

" The petitioner argues that personal notice was not served upon 
him as required by Section VIII., Regulation XVIL of 1806. 
The notice issued having only been affixed on his house, and refers 
to the Court's decision, dated 23rd June 1852, in the case Sutbhama, 
(plaintiff,) appellant, versus Baboo Sheopursun Singh, (defendant,) 
respondent, in which the question was raised, although not decided. 
We therefore admit the special appeal to determine, whether 
affixing notice of foreclosure to the house is sufficient under the 
law. The other grounds of objection are withdrawn." 

Judgment. 

This special appeal is dismissed with costs with reference to the 
order recorded on petition No. 806. 
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The 19th July 1854. 

Present : 

ABER. DICK, Esq., 1 

J. DUNBAR, Esq., • > Judges. 

B. J. COLVIN, Esq., ) 

Case No. 168 of 1853. 



Special Appeal from the decision of Baboo Kasheeshur Mitter, 
Second Principal Sudder Atneen of 24-Pergunnalts y dated 24th 
August 1852, reversing that of Mr. H. S. Thompson, Sudder 
Moonsiff of above zillah, dated 24th November 1851. 

RAMCHUNDER DUTT, (Plaintiff,) Appellant, 

versus 

CHUNDERKAUNTH ROY and others, (Defendants,) 

Respondents. 

Vakeel of Appellant — Baboo Nilmonee Banerjea. 

Vakeel of the Respondent, Chunderhaunth Roy — Baboo Hurohali 

Ohose. 
This case was admitted to special appeal on the 13th April 1853, Apottah, 
under the following certificate recorded by Messrs. W. B. Jackson *^j£ ron*ti- 
and J. Dunbar : — tuting- him a 

Mb. W. B. Jackson.— « A suit was brought under Regulation Sdauthoris- 
VII. 1799, against a ryot by a zemindar for rent, and decreed in in* Mm to 
favor of the zemindar. The ryot brought a regular action to {^ds^houid 
reverse the decision, alleging the amount was not due, and in sup- be written on 
port of his statement, he filed his lease. SSBtoSTK 

" The principal sudder ameen declared the lease should bear a cultivated for 
stamp, and on this ground rejected it as evidence; his reason is, that Jj^^jSjS^*' 
the plaintiff is not a person, who cultivates the soil with his own 
hands. Now the point, whether a stamp was necessary or not, 
does not depend on whether the plaintiff is, or is not, an actual cul- 
tivator with his own hands, it depends on the terms and effect of 
the lease itself, and not at all on any other consideration what- 
ever. 

" The lease constitutes the plaintiff a ryot (proja) and leases to 
him certain lands, adding at the end ' you will cultivate the lands 
above-mentioned and will pay such a rent 9 

" The exemption in the law is in favor of * leases executed and 
exchanged with ryots and other actual cultivators of the soil.' 

" It appears to me that as the lease constitutes the plaintiff a 
ryot and authorizes him to cultivate the soil, it is not liable to stamp, 
whether he has exceeded his powers under the lease, by cultivating 
through others, does not affect the question, which rests simply on the 
contents of the lease. 
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" I admit the special appeal to try, whether the lease required any 
and what stamp, and if none, then whether the principal sadder 
ameen's decision ought not to be reversed." 

Mb. J. Dunbab. — " The .petitioner came into court to obtain the 
reversal of a summary decree for rent against him by the collec- 
tor. The lease filed by him treats him as a ryot, the word used 
being ' proja/ but he distinctly sets forth in his plaint, that the lands 
held by him, under the lease in different villages, are cultivated for 
him by koorfa ryots. He is not, therefore, himself an actual culti- 
vator of the soil, and it does not appear to me that the lease, re- 
presenting him to be such, contrary to the fact, can justly entitle 
him to the privilege of exemption from stamp extended to ryots 
or actual cultivators of the soil. 

" I join in admitting the application to try, whether the principal 
sudder ameen decided this point rightly or not" 

Judgment. 

The plaintiff, petitioner, it appears on perusal of his plaint, and 
of his pottab, holds on the pottah 336 beegahs situated in different 
villages, at a rental of rupees 384-6-16-1, and cultivates them 
through koorfa, or under-ryots. There is not a word in his plaint, 
or in his pleas of appeal (moujibut) that he himself cultivates any 
portion of them. On being asked by the Court, the special appel- 
lant's pleader was unable to say what portion of the lands his client 
cultivated himself, and the pleader was unable to cite or produce 
any precedent in his favor. 

We are therefore of opinion, that as special appellant was not 
an actual cultivator of the soil, the pottah granted to him should 
have been on stamped paper. Special appeal dismissed with full 
costs. 
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The 19th July 1854. 

Present : 

ABER. DICK, Esq., 1 

J. DUNBAR, Esq., V Judges. 

B.J. COLVIN,Esq.,J 

Case No. 199 of 1853. 



Special Appeal from the decision of Kasheeshur Mitter, Additional 
Principal Sudder Ameeri of 24rPergunna1is 9 dated 8th September 
1852, reversing that of Beneemadub, Moonsiff of Pathurghutta, 
dated 13th November 1851. 

SHEIKH BASHEER and others, (Plaintiffs,) Appellants, 

versus 

MOHESH CHUNDER ROY and others, (Defendants,) 
Respondents. 

Vakeel of Appellants — Fuqeer Ahmed. 
Vakeel of Respondents — Kishen Suhha Mookerjea. 
This case was admitted to special appeal on the 20th April A ^7 rho 
1853, under the following certificate recorded by Messrs. W. B. pi^JSny <Jfhia 
Jackson and J. Dunbar: — aged father, 

" Ameenooddeen attached certain property for rent of a tenure, m^y h fl u*M3*. 
the ryot admitted the claim for rent, but a third party interposed fore the coi- 
and denied the rigljt of plaintiff and sued to get the attachment h^wL^un^ 

taken off. cessful. In 

" Collector, by a summary decision, ordered the attachment to b& JSSar^iwtion 

taken off. to reverse the 

" Ameenooddeen now sues to reverse this decision and associates S^tton'the 
with himself Basheer Alee, his father, who is stated to be the owner father's name 
of the property, while Ameenooddeen is only manager on his part. J^im^Beid 

" The principal sudder ameen nonsuited the claim on account of that this was 
misjoinder of plaintiffs, referring to precedents, Sudder Dewanny "f ^^^ nder 
Adawlut, 28th April 1851, Rasmonee Chowdrain. 

" We are of opinion, that as the interests of the father and son 
were in effect one and the same, the son having acted for the 
father in attaching, there was no misjoinder of parties such as to 
vitiate the suit, and that the case should be tried on its merits. 

" Special appeal admitted to try this point." 

Judgment. 

We concur with the judges who admitted the special appeal. 
The father, Basheer, is the owner of the mourosee tenure, but being 
an old man, his son, Ameenooddeen, has been in the habit of 
managing the property, thus he alone appeared in the proceedings 
before the collector, but when it became necessary to sue to set 
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aside the collector's order, the father's name was associated in the 
plaint Their interests are in all respects identical ; there was 
therefore no misjoinder, such as to vitiate the suit. We accordingly 
remand the case to the principal sudder ameen to be tried on its 
merits. 



The I 9th July 1854. 

Present : 

ABER. DICK, Esq., 

J. DUNBAR, Esq., \ Judges. 



K, Esq., ) 
t, Esq., >. 
IN, Esq., J 



B. J. COLVIN 

Case No. 225 op 1854. 



Special Appeal from the decision of Mr. C. Garstin, Judge of Sana, 
dated 25th November 1853, reversing a decree of Mvrza Mahomed 
Sadiq Khan, Principal Sudder Ameen of that district, dated 7th 
April 1849. 
RAMPERSAUD, for self and as guardian of JUGOPER- 
SAUD MUCKHUNLAL and GOKOOLPERSAUD, minors, 
(Plaintiff,) Appellant, 

versus 
GUNESSEE LAL, (Defendant,) Respondent. 

Vakeels of Appellant — Baboos Ramapersaud Roy, Kishen Kishore 
Ghose and Moonshee Ameer Alee. 

Vakeel of Respondent — Baboo Sumbhoonauth Pundit 

Service of This case was admitted to special appeal on the 15th Jane 1854, 

notice of fore- nnc ( er the following certificate recorded by Sir R. Barlow and Mr. 

closure under t» t /^i 1 • 
Section VIII., 1>. J. U)lvin; — 

Bejruiatmn « The petitioner objects that the judge decided against him, be- 

need not be ' cause personal notice was not served upon the defendant, as required 
personal. by Section VIIL, Regulation XVII. of 1 806, the notice issued having 

only been affixed on his house, and the petitioner further argues that 
even although defendant did not get personal notice, he was cogni- 
zant of the case, inasmuch as he deposited the amount of the mortgage, 
and therefore must be held to have consented to the knowledge. 
We admit the special appeal, as in the petition No. 804 of 1853, 
and direct it to be brought on the certified list by Clause 6, Section 
VIIL, Act XIX. of 1853. 

Judgment. 

As it has been held in. case No. 202, disposed of by a full bench, 
on 21st ultimo, that notice similar to what was issued in this case 
is sufficient, we remand the case to be tried on its merits. 
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The 19th July 1854. 

Present : 

ABER. DICK, Esq., ^ 

J. DUNBAR, Esq., \Judges. 

B. J. COLVIN, Esq., j 

Case No. 290 of 1853. 



Special Appeal from the decision of Mr. W. Luke, Judge of Mid- 
napore, dated 30th November 1852, affirming that of Mr. Alexander 
Davidson, Principal Sudder Ameen of that district, dated 22nd 
May 1852. 

KISHEN MUNDLE SONTAL, (Plaintiff,) Appellant, 

versus 

POORUN DEBEA and others, (Defendants,) 
Respondents. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeels of the Respondent, Poorun Debea — Baboos Jugadanund and 
Kishen Kishore Ghose. 

This case was admitted to special appeal on the 4th July 1853, a suit to ob. 
tinder the following certificate recorded by Sir R. Barlow and % m ft _<Jec lar a- 

- r x ^ , ° ^ tion of toe 

Mr. J. Dunbar : — ^ plaintiff's title, 

" The judge's decision will be found at page 150, of the Midna- ^JljifijJ* ^ 
pore reports of 30th November 1852. ES^^mcoti- 

" It is urged that the judge has gone beyond the pleadings and £"»«<*> and for 
that his dictum, that according to the rules- which regulate the Se*soi?beinJf 
absolute transfer of landed property, it must be supposed that valued only at 
mesne profits formed part of what was sold to Laidley, one of the m^^profits* 
defendants, is a wrong principle. will not He. 

" We admit a special appeal to try : 4Ss*i. di8 " 

First. — " Whether the above inference drawn by the judge is a 
correct and legal inference on the premises ? 

Secondly. — " Could the question of wasilat for years antecedent 
to Laidley's purchase in 1253, be raised by the judge suo motu, 
Laidley himself having raised none ? 

" The Court raise a further point, whether a suit for wasilat for 
years antecedent to alienation of the property by plaintiff to Laid- 
ley in 1253, can lie without some proof of his (plaintiff's) proprietary 
right up to the time of alienation in 1253, since which period 
Laidley has been in possession." 

Judgment. 

We are of opinion, that the judge was perfectly correct in con- 
firming the decision of th$ principal sudder ameen, though wrong 
in the reason he assigned for it. It mattered not, whether Laidley, 
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who was nominally made defendant, admitted the reservation or 
not, alluded to by the judge, or whether it was expressly stated 
in the deed of sale, the suit could not lie. The plaintiff prayed 
to have his right to the property judicially declared, and bis 
vendee's possession confirmed (which was admitted by respondent, 
but as obtained by force) and for the mesne profits, yet estimated his 
suit at the amount of mesne profits only. The plaintiff should 
have associated his vendee with himself in the action, and then 
estimated his suit at the value of the property, together with the 
amount of mesne profits claimed. We therefore dismiss the special 
appeal with full costs. 



The 20th July 1854. 

Present : 

ABER.DICK, Esq.,1 , . 
J. DUNBAR, Esq., ) Jud 9«- 

Petition No. 19 op 1854. 



Remand on In the matter of the petition of Mohun Puratee, filed in this 
application for Court on the 21st January 1854, praying for the admission of a 
fnorderSat a special appeal from the decision of Mr. W. Luke, judge of Midna- 
decisiononthe pore, under date the 16th November 1853, reversing that of Nazee- 
cMemay be* rnddeen Mahomed, sudder moonsiff of that district, under date 13th 
recorded by the May 1853, in the case of Mohun Puratee, plaintiff, versus Ishwur 
judye. Chunder Bose, defendant 

It is hereby certified, that the said application is granted on the 
following grounds : — * 

The judge, in his decision, records that " this case is similar to 
that recorded Nos. 132 and 143, and for like reasons, the appeal is 
decreed." We find, however, that in this case the summary de- 
cision, sought to be reversed, was given on a kubooleut proved by 
two witnesses, the defendant defaulting and not present 

In the case No. 132, the summary decision was given on the 
admissions of the defendant, who had been seized and was present, 
and in the case No. 143, the summary award was made, dismissing 
the claim of plaintiff, on a summary decision for the rent of a 
former year, which decision had become absolute. 

This case is therefore remanded for the judge to decide it on its 
own merits, adverting to the reasons recorded by the sudder ameen 
in his decree. 
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The 24th July 1854. 
Present. 
ABER. DICK, Esq., 
J. DUNBAR, Esq., V Judges. 
B. J. COLVIN, ~ 



K, Esq., ) 
t, Esq., >« 
IN, Esq., J 



Regular Appeals from the decision ofSyedFuzzle Rvbee Khan, Prin- 
cipal Sudder Ameen of East Burdwan, dated 30th December 185 1 . 
Case No. 92 of 1852. 

NUNDLAL BABOO and MUDUNLAL BABOO, 
(Plaintiffs,) Appellants, 

versus 
BOLAKEE BEBEE and others, (Defendants,) 

Respondents. 
Vakeel of Appellants —Baboo Kishen Kishore Ghose. 

Vakeel of the Respondents, Monee Koonaree Bebee and others — 
Baboo Jugdanund Mookerjea. 

Vakeel of the Respondent, Rasbeharee Baboo — Mr. J. G. Waller. 

Appeal laid at rupees 5,000, being the value of an orchard 
excluded from the property decreed in their favor. 

Case No. 93 of 1852. 

BOLAKEE BEBEE, (Defendant,) Appellant, 

versus 

NUNDLAL BABOO and others, (Plaintiffs,) 
Respondents. 

Vakeels of Appellant — Mr. J. G. Waller and Baboo Jugdanund 

Mookerjea. 

Vakeels of the Respondent, Muddunlal Baboo — Baboos Ramapersaud 
Roy and Kishen Kishore Ghose. 

Vakeels of the Respondent, Luckmun Bebee — Baboo Jugdanund 
Mookerjea and Moulvee Alee Afsur. 

Vakeel of the Respondent, Rasbeharee — Baboo Jugdanund 
Mookeijea. 

Appeal laid at rupees 1,27,901-2-6 decreed against hen Held thatan 

The plaintiffs alleging themselves to be the next heirs, sued to action institut- 
set aside certain sales and settlements made by Bolakee Bebee, S^^Yre 
widow of the late Lala Dyachund Baboo, as prejudicial to their against a Hin- 
rights, as also to declare a will made by the said Bebee, null and ^ uptime 1 
void, and to have the estates, movable and immovable, placed in to invalidate* 
their possession, a suitable allowance for maintenance being award- alienations by 

j . * i r> t her ot nor bug- 

eU to the tfeoee. band's ances- 
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tral property, The widow questioned the right of the heirs (which she denied 
her e°f the™" the plaintiffs to be) to interfere during her life-time, and alleged 
management in that all the acts complained of, in the plaint, had been done in 
a^d^obtoin virtue of an onoomuttee putter granted to her by her deceased 
possession husband. 

themselves, rpj^ p r i nc ipal sudder ameen finds in his judgment that the plain- 

w Alienations tiffs are the next legal heirs of the deceased proprietor. After 
bavi e^toan disposing of several technical objections to the plaint, he declared 
Stent entirely the onoomuttee putter to be a false and fabricated deed, and as the 
subversive of w jd ow wag proved to have done a variety of acts prejudicial to the 
thehfirsf^id interests of the legal heirs, he decreed the claim, with certain de- 
an onoomuttee d uc tions, in the following terms : — 

If authorizat " Ordered, that this case be decreed in favor of the plaintiffs and 
tion, under ^ e c ] a im be amended ; that plaintiffs obtain possession of all estates 
wereaiieged to left by Lala Dyachund, trir., rent-free and rent-paying lands, dewut- 
have been f er lands, and Deb or Thakoor Shebas, and house, together with 
b^AectoSf buildings, as well as possession of the proprietary right of the dig- 
invalid, the gee (tank), exclusive 01 lot Daspore Khoshbag, the bamboo garden of 
prfved ofthe 6 " Bungpore, the two Shivas temples standing on the eastern bank of 
management the diggee (tank), the aforesaid five items of land and the whole of the 
ty^hFc^wts movable things out of all the estates specified in the detail of the 
placed in the plaintiff's plaint; that the defendant Bolakee Bebee receive from 
he? d8 under ^ e plaintiff" 8 Company's rupees 500 per annum, at the rate of CJom- 
certaln condi- pany's rupees 41-10-8 per month, on account of the expenses of her 
U °8aieofpart 8upport; that a house, together with buildings, having two apart- 
of the property, ments, male and female, be given to her to reside in as before, during 
nresumedfrom k er life-time ; that the said Bebee shall have no power to injure or 
amTother cir- spoil the buildings ; that the plaintiffs shall repair the said things ; that 
eumstancw to fa C08 tg f the plaintiffs, in proportion to the amount claim decreed, 
i* satisfaction be paid by the defendant Bolakee Bebee ; that the costs in proportion 
of a decree of to the amount claim not decreed, the value of the stamps of Rashbe- 
the deceased' haree Baboo, Kheterkoomaree Debea, Shamchund Baboo and others, 
proprietor-held heirs of those who have sold to Rasbeharee Baboo and Kishen 
to be valid. Chunder Baboo, as well as their vakeel's fees in proportion to the 
value of the estates with which they are concerned, be paid by the 
plaintiffs ; that the costs of the defendants in proportion to the 
amount decreed be borne by themselves ; that the costs of the third 
parties be paid by themselves ; that this decree shall not affect the 
rights of the third parties: and that it be also recorded here, that 
the plaintiffs shall not have the buildings prepared by Luchmee 
Bebee or her husband on the 6 cottahs of land leased by Bolakee 
Bebee and others." 

The following issues are filed in appeal: — 

In case No. 92. 
First — Ont of the articles sued for, the principal sudder ameen 
has dismissed the plaintiff's claim to the rent-free garden, named 
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Khooshbagh, as barred under the limitation rule ; whether, with 
reference to the circumstances of the case, such decision of the said 
authority is not incorrect and worthy of being reversed ? 

Secondly. — Whether the appellant is not entitled to a decree for 
possession of the above-mentioned garden ? 

In case No. 93. 

First — Whether the plaintiffs claim, during the life of the defen- 
dant, is valid according to the Hindoo law ? 

Secondly. — Whether the onoomuttee putter, set up by the appel- 
lant, is not proved to the satisfaction of the Court? and whether it 
is not valid according to the Shaster? If valid, whether the plain- 
tiffs claim ought not to be dismissed? 

Thirdly.— Whether the mookurraree settlement, &c, which have 
been made by the appellant to pay her husband's debts, and to 
defray the necessary expenses, can be cancelled ? 

Fourthly. — The present suit comprises a claim as heir to the pro- 
perty left (by the husband of the appellant) and also a claim for 
cancelment of the mookurruree settlement, &c, whether such a suit 
is a legal one ? 

. The case No. 93 in which Bolakee Bebee has appealed against 
the whole judgment, as it affects the alleged heirs at law, is first 
taken up, as involving the substantive controversy between the 
parties. 

Baboo Jvgdanund Mookerjea on the first issue for the appellant — 
Lala Dyachund died in 1215, leaving two wives, and his mother. 
Subsequently the mother and one of the wives died, leaving only 
Bolakee, who came into possession of the whole property. The 
plaintiffs are thus related to the deceased proprietor; Nundlal 
Baboo (deceased) was Dyachund's uncle's nephew. Muddun Lai 
now present, as a respondent, is a great grand-son of Lala Dya- 
chund's uncle. They allege, that the widow has been making 
transfers and doing other acts injurious to the property, to 
which they are the next heirs. I contend, that the widow 
cannot be deprived of the property daring her life-time. The 
principal sudder ameen, holding that there is sufficient evidence 
of the acts complained of, and that these acts are prejudicial 
to the heirs, considers the widow entitled only to maintenance. 
He relies chiefly on two decisions of this Court, one in a case 
of special appeal, disposed of by Messrs. Tucker and Reid on 
the 23rd November 1842, Debamonee Debea, petitioner; the 
other a full bench decision, dated 30th October 1849, in the case 
of Kaleekauoth Lahoree, appellant, versus Goluckchunder Chow- 
dree, respondent In the case first cited, it is true the judge of 
Dinagepore awarded possession to the heirs, but the question of 
a widow's light to remain in possession was not fully disposed of 
in this Court In the other case, this question was not considered at 
all, as may be clearly seen from the judgment The question there- 
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fore of a widow's right to remain in possession of her husband's pro- 
perty daring her life-time, has never been set at rest by any conclu- 
sive decision. I beg to call the Court's attention to the case of 
Gokoolchund Chuckerbuttee, versus Musst. Rajranee and Joygopal 
Chowdree, decided on the 27th January 1816, by Mr. Ker. In that 
case, the plaintiff brought his action as next heir to the husband of 
the widow, against her and the party to whom she had sold a portion 
of the property. The sale was declared to be invalid, but it was not 
ruled as a consequence, that the widow should be deprived of inheri- 
tance ; on the contrary, it was directed that the parties suing her, 
should be put in possession, only as in trust for her during her tem- 
porary absence, and that on her re-appearance, they should account 
to her, and give up possession. In the case now before the Court, a 
by wusta was called for from the pundit of the 24-Pergunnahs, who 
gave one to the following effect ; that according to the Dhyabhag, dur- 
ing the life-time of the widow, the next heirs cannot have possession, 
and that according to the Mitacasara, if the estate has been divided, 
possession remains with the widow, who, however, has no power to 
alienate, but if the estate is joint, then the widow is only entitled to 
maintenance. Now, there is no dispute as to this estate being an 
undivided one, both parties admit that it was given to Lala Dya- 
chund by the Raja of Burdwan, and also that the ancestor of the 
plaintiffs was entirely separate from the said Dyachund. Let the 
case be viewed with reference either to law or practice, there is 
nothing to justify the principal sudder ameen in depriving the widow 
of possession. 

Mr. Waller on the same side. — The position of a widow is 
unfortunately not precisely defined in the Hindoo law ; but there is 
nothing in it which should operate to exclude her from possession, 
or to entail forfeiture, more than there is with other heirs. Ac- 
cording to the Mithila school, in case of a proprietor dying, leaving 
a son and a grand-son, the son would have no more right to alienate 
any part of the property, than a widow has. In both cases the 
concurrence of the next heir would be necessary. Now, in no 
instance under the rules in the Mithila school, has it ever been held 
that if the heir in possession has done any acts prejudicial to the 
interests of the next heir, and beyond his own powers, forfeiture 
must follow ; the simple consequence has been that these acts were 
held to be null and void. A widow, therefore, is not the only person 
who has a limited interest, why then should the result be 
different in her case ? I shall endeavour to show the peculiar position 
of the widow from the best authorities, in order that the Court may 
judge, whether they warrant the conclusions, which are sought to 
be established in this suit Wynch in the chapter on inheritance, 
page 3, in reference to a widow's right of succession, states, that in 
default of a grand-son or great grand-son, the wife succeeds to the 
estate which she is to enjoy with moderation, during her life; but 
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she has no power to alienate, and after her death the next heirs are 
to come into possession. It is also laid down that she should not make 
waste or useless expense, but that if she be distressed for funds, she 
may mortgage or even proceed to sell ; full authority is also given to 
her to make gifts under certain circumstances. Much it will be 
seen, is left to her own discretion. Moderate enjoyment is enjoined, 
but what constitutes that moderate enjoyment is not defined, it is 
merely a precept, not a command. It is notorious, that notwith- 
standing all the restrictions under which widows are placed by the 
strict letter of the Hindoo law, they in reality occupy a very promi- 
nent place in society, and exercise all the rights and privileges of 
other proprietors, excepting only alienation. I challenge the plead- 
ers on the other side to produce even a single authority, showing 
that the next heir can succeed, before the death of the widow. 
What is laid down in the Hindoo law as to the conduct of a widow, 
must be viewed in the light of counsels and precepts, by which it 
is proper that she should be guided, but if she fails to act up to 
them, no penal consequences to her can follow. The necessary 
protection to the interests of the next heir, is to be found in the law 
which declares any alienations made by her, invalid, unless made 
under peculiar circumstances. Elberling, at page 67 of his book, 
mentions the exceptional cases in which widows take upon themselves 
those duties connected with the obsequies of the dead, which usually 
fall only to male heirs, whenever it is incumbent on the widow to 
perform such duties, as a matter, of course, possession must be vested 
in her also. Then, see W. H. Macnaghten on the subject of a 
widow's right, at page 19, Volume I. — The law, he says, admits of 
great latitude: her right is not absolute, yet it can scarcely be said 
to be merely a proprietary right for life. She is held to be only a 
holder of the property in trust, who may be restrained from waste, 
by those who have a reversionary interest. The law, however, not 
having defined waste, every case must be judged of, by its particular 
circumstances. Nothing I contend can be gathered from any of the 
authorities I have quoted, which authorises the supposition,that under 
any circumstances a widow can be turned out of her possession. At 
pages 32 and 33, volume II. of Macnaghten, it is laid down, that 
during the life-time of the widow, the next heirs cannot possibly 
succeed, they are to get the property only after her death, but then 
unincumbered by any of the incumbrances put upon it by the 
widow, unless they be such as are recognized by the law, as within 
the scope of her power. 

Having thus laid down what appears to me to be the intent 
of the law, I proceed to notice the erroneous views entertained 
by the principal sudder ameen. The decision of this Court, 
dated the 30th October 1849, so far from being against the 
position which I claim for the widow, will be found completely to 
bear out what I contend for. In that case the only question before 
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the Court was, whether the alienations were good or bad, as between 
the next heir and the purchaser. The rights of the widow were 
not considered, as distinctly stated in the judgment The other case 
relied on by the principal sudder araeen, dated the 23rd November 
1842, is not one either, in which any solemn consideration of the 
point now at issue before the Court was had, it was only a case 
disposed of by the judge of Dinagepore in which a special appeal was 
made and rejected, and it has not therefore the weight of the autho 
rity of this Court. There is one case, which I admit, tells partially 
against the view I contend for. It is that of Munglemonee, versus 
Ramdoolub and others, decided by this Court (present Mr. Dick) on 
the 12th September 1848, in which the decision of the lower 
court was confirmed. The principal sudder ameen has not quoted 
it in direct terms, but it is referred to in the case of Kaleekaunth 
Lahoree, which he has quoted. There is a note attached to the 
latter case, regarding Mr. Dick's decision, which shows distinctly 
that no opinion had been given by the Court as to the widow's rights; 
so it is evident that this is the first occasion on which the question 
of these rights has been brought under the solemn consideration of a 
full bench sitting of this Court In the case decided by him, Mr. Dick 
did not rule that the widow should be deprived of the enjoyment of 
her husband's property. The heirs sued because she had actually 
transferred it to another, the Court found the transfer invalid, and 
made over the property to the heirs, but directed that the widow 
should have the proceeds ; that order applied only to that portion of 
the property which was in controversy, not to the whole. It seems 
to me that Mr. Dick was guided by considerations of general equity 
rather than of law ; nor would it appear that Mr. Ker's decision of 
1816, could then have been brought to his notice in argument, as 
otherwise it would have been noticed. Mr. Ker having ruled under 
similar circumstances, that the estate should go back to the widow, 
that is, to the heir incumbent, not to the heir expectant There may 
be cases, in which the property might with propriety be placed 
under charge of the Court of Wards, but I contend that in no case 
should it be taken from the widow and be made over to her enemies. 
Baboo Ranwpersaud Roy, for respondents. — The husband of the 
widow in this case died in 1212, since which time, there have been 
successive alienations. The fact, that the widow has been so 
long in undisturbed possession, will show that this is no wanton 
attempt to oust her. In 1251, she suddenly made known by petition 
in Court, and by registration of a deed, that she had made over the 
whole of her property to her nephews and some servants of the 
family as hereditary managers, with complete power not only to 
manage themselves, but to appoint other hereditary managers, so as to 
exclude the heirs for ever, and in order to sanction such a proceeding, 
for the first time after 50 years, she produces an onoomuttee putter, 
given to her, as she alleges, by her husband in 1211, whereby she is 
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authorized to do all those acts, which the heirs consider so prejudicial 
to themselves. Upon this state of facts, the heirs found themselves 
absolutely compelled to come forward. They merely seek the 
interference of the Court to ward off the ruinous consequences of 
the Widow's acts. If it can be shown, that she has transgressed the 
rules laid down for the guidance of widows in possession of property, 
surely the heirs may reasonably expect that the Court will apply a 
remedy, by giving them possession, and assigning to her a suitable 
maintenance ; I deny the conclusions drawn by Mr. Waller, as to any 
analogy between the rights of widows and of male heirs. The 
rights of widows are extremely limited, they are bestowed for spe- 
cal purposes, and if there be any deviation on her part from the rules 
laid down, in regard to the appropriation of the proceeds of the 
property in her possession, such deviation cannot be sanctioned by 
the courts of justice. According to the western school, a widow, 
in a joint family, can never succeed, even in regard to her self-ac- 
quired property, the husband has control over the wife, so thatthere 
is no parallel between widows and male heirs; I will not occupy the 
Court's time with numerous citations from Hindoo law, it is unneces- 
sary to do so, as the question of the rights possessed by Hindoo 
widows was fully considered on the decision of this Court, in the 
case of Kaleekaunth Lahoree versus Goluckchunder Chowdree, de- 
cided on the 30th October 1 849, — the position of a Hindoo widow 
was therein completely laid down. That judgment bars all transfers, 
save for special and excepted purposes, and declares that a widow 
holds her husband's property only as a trustee, and that she can in 
no way make transfers or do any thing to the prejudice of the heirs. 
As it is clear, therefore, that she possesses but a limited interest, it is 
to be considered what is the remedy, if she exceeds her powers. 
Macnaghten says, at page 19, that she can be restrained. If it 
be shown then that she has alienated the property, what is the na- 
ture of the restraint to be exercised? At page 168, Volume III. of 
Colebrooke's Digest, we find, that the king should duly punish her, 
but there is no distinct punishment laid down in the Sh asters, then 
surely the Court must have power to provide the remedy, and, 
taking the analogy of the English courts, I maintain that a widow, 
who transgresses the law, and does what she is forbidden to do by 
law, should be divested of the management of her husband's pro* 
perty, so as to prevent injury to reversioners. In England the 
Courts of Equity in such cases, interfere by a bill of quia timet, 
whereby persons are restrained from acts of a tendency to injure the 
rights of persons having a reversionary interest in any property, 
and the property is placed in the hands of a receiver. We have no 
law precisely correspondent to this, but the analogy has been followed 
to a certain extent, for instance, in the case of Munglemonee, versus 
Ramdoolub, decided on the 12th September 1848, both the lower court 
and this Court decided on this principle, and divested the widow of 
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the possession of the property. In the case also of Kirpamoy, petitioner, 
decided on the 23rd November 1842, two judges of this Court reject- 
ed a special appeal brought against a decision of the lower court, by 
which the widow had been divested of the charge of the property in 
toto. These decisions show, that the Court has, in equity, extended its 
interference, where the law, on wrong done, is silent as to the remedy, 
and surely this equity rests on the most reasonable grounds, for 
it would be absurd to admit that a widow could not do certain acts, 
and yet to apply no remedy, if it were proved, that they had been 
done. The case decided in 1816, by Mr. Ker, is in reality not op- 
posed to that decided by Mr. Dick, in 1848 ; for, in that case, there 
was no question of dispossession of the widow, in consequence of 
her acts. I contend, therefore, that the principal sadder ameen was 
perfectly right in giving the plaintiffs that protection against the 
wanton alienation of the property, openly avowed by the defendant 
In regard to the argument, that sufficient protection is afforded by the 
law, declaring all alienations made by a widow without good cause, 
invalid, I contend, that she should be divested of the management of 
the property, as she is in possession, merely in trust for the reversi- 
oners, both as regards the property and the accumulated savings, as 
laid down by Sir T. Strange, — see page 246, Volume I., of his book. 
If not, no such thing as waste would ever be admitted by the courts; 
moreover many alienations, were the party purchasing did so in good 
faith, might be barred from restoration to the reversioners by lapse of 
time, as the principal sudder ameen has ruled in respect to some of 
the transfers in this very case. The courts should take precautionary 
measures to prevent waste and all its injurious consequences, and it 
is for this Court now to determine the precise nature and extent of 
those measures. 

Baboo Kishen Kishore Ghose on the same side. — Mr. Waller has 
taken occasion to state, that the position of a widow under the Hin- 
doo law had not been urged in the case disposed of by Mr. Dick, 
but in that case (decided on the 12th September 1848) the grounds 
of appeal are before me, and in the fourth objection in appeal, the 
point was fully urged, and in those days, the mowjibut of reasons of 
appeal were every word read and considered by the Court. In the 
special appeal case rejected by two judges of the Sudder Court, on 
23rd November 1842, the order merely sets forth, that the application 
is rejected, but in the opinion endorsed on the petition of special 
appeal by the pleader, and also in the petition, all the points now 
urged by Mr. Waller, were brought forward ; thus in both cases, that 
decided by Mr. Dick, and that by Messrs. Tucker and Reid, the pro- 
visions of the Hindoo law were prominently brought before the 
Court and considered. In this case the widow has, in her answer, 
acknowledged that she has made over her trust in the property 
to others, being unable to manage it herself; surely, therefore, the 
heirs have a preferable right, under such circumstances, to be en- 
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trusted with the management of the property. The widow has been 
in possession 40 or 50 years and is now 70 or 80 years old, and at 
the mercy of any one, therefore all we wish is, that the property 
be entrusted to us or any others, so that it be preserved. 

Mr. Waller in reply. — The plaintiffs want possession on all sim- 
ply. Baboo Ramapersaud Roy would have waived the point of 
possession as the object <rf the suit. All the rest, viz., that the 
alienations are invalid, I admit. The only point at issue is removing 
her from possession or depriving her of her rights during life. 
Equity and justice cannot interfere with law. The quia timet is a 
writ under special statute. Equity comes in to relief in contracts, 
to see if they can, under the circumstances, be carried out. The 
reversionary right of the heirs is contingent on their surviving the 
widow. To give possession with any conditions is futile, for they 
may abuse It. The prayer in the plaint is, for uncontrolled 
possession. The heirs are as liable to abuse it as the widow, 
and moreover they may never live to be entitled to it The 
law has laid down certain acts which cause forfeiture of inheri- 
tance. Alienation is not one, though prohibited. There are no 
protective measures that can prove effectual. This is no action 
for commiting waste. Even then, the heirs can only restrain 
her, and therefore the suit should have been to restrain her, by 
requiring security ; alienation is not waste. - 

The law has nowhere awarded forfeiture. The acts of alienation 
are merely null. There are many precedents to prove this, indeed, 
it has never been questioned that the suit of an heir suing a male 
party in possession on the ground of invalid alienation to oust him 
and obtain possession, has always been dismissed. Why then should 
such invalid alienation entail forfeiture on a woman ? It is only 
lately that alienation by a widow caused forfeiture and investiture 
in the next heir. This is a question of law, not of equity and 
justice. 

The majority of the Court, Messrs. Dick and Dunbar, being of 
opinion, for reasons which will be recorded in the final judgment, 
that the suit as laid will lie, the Court direct that the pleaders 
proceed to argument on the second issue. 

Baboo Jugdanund Mookerjea for the appellant. — The onoo- 
muttee putter (deed of general authorization) filed in this case is 
dated the 14th Assar 1211 B. S., corresponding with the 26th June 
1804, executed by the husband of the widow, Lala Dyachund, in 
favor of two wives, and his mother, of whom the appellant is the 
only survivor. To authenticate this deed, two witnesses were pro- 
duced whose names are recorded on it One Rajibchunder Kooer 
and the other Gopeenath Shamunt; also three witnesses pre- 
sent when the deed was executed have been examined, Ramper- 
saud Jasoo, Obhoychurn Kollea and Gungputtee Mohatter, from 
the evidence of these five persons the deed is clearly proved, the 
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principal sudder ameen gives five reasons for rejecting it:— -fint, 
that it is written on old paper, with new ink; secondly, that the 
cazee's seal bears no date ; thirdly, that the witnesses state precisely 
what is contained in the deed and many other particulars, 
whereas it is impossible that they should remember with accuracy, 
circumstances of such old date ; fourthly, that the existence of this 
deed, has never before been made known in connection with any 
suits in Court; and fifthly, that in her petition to the Court, intimat- 
ing the appointment of certain managers of the property, the widow 
Bolakee made no mention of such a deed. I contend that he is wrong 
on all these points. The deed is written on old paper with old ink. 
Although the seal bears no date, there is an entry on the back of 
the deed, showing the date on which it was affixed, viz., 17th Assar 
1211 B. S.; this was in accordance with the practice then in force. 
With regard to the rejection of the evidence, I read the depositions 
of the two witnesses to the deed ; these witnesses as well as the others, 
having to depose to a matter of such old date, refreshed their memo- 
ries by comparing notes and the like, but their having by these 
means been enabled to speak with more accuracy does not invali- 
date, and should not throw any doubt upon their evidence, speaking 
as they were, to what we allege to be a true deed. That the deed 
has never before been produced in Court, is easily accounted for by 
the fact, that the widow has never had any case in Court, in which 
it could have been produced. It is true Bolakee, when intimating 
the appointment of certain managers to the Court in her petition of 
January 1845, did not mention the onoomuttee putter, but a petition 
presented to the Court by the plaintiffs themselves, in opposition to 
Bolakee's petition, shows that they admitted the fact of there being 
an onoomuttee putter as given by Dyachund, although they held 
it to apply only to the legal heirs of the family. (The petition, dated 
26th January 1845, is here read. It admits that the deceased 
proprietor had empowered the widow to manage the estate generally 
in the way he had done, but it makes no mention of any deed to 
this effect) Taking all these circumstances into consideration, I do 
not think the grounds on which the principal sudder ameen has re- 
jected the onoomuttee putter can be regarded as valid. 

Mr. Waller on the same side.— Dyachund having no imme- 
diate heirs of his own bofly, it was quite natural, that he should 
have written such a document, and surely the principal sudder 
ameen is not justified in throwing any doubt on it, from the circum- 
stance of the widow not having ever before brought it into Court, 
when no necessity for doing so has ever been shown. It is true 
that in the petition presented by the plaintiffs, referred to by my 
co-pleader, no onoomuttee putter is mentioned, but the fact of their 
having allowed an onoomuttee or authorization to the widow to have 
been given by the deceased proprietor, surely goes far to support the 
deed itsel£ The seal of the cazee being tantamount to registrar 
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tion, proves the existence of the deed at tbe date specified. Unless 
it can be shown, that the cazee's seal was falsely and fraudulently 
attached, there are positively no grounds, on which the deed can be 
presumed to be a forgery. This deed having been in existence in 

1211 B. S., practically, all that the widow has done in the way of 
settlement or alienation, has been done in virtue of the power con- 
ferred by it It had sufficient publicity, at the time, by the regis- 
tration before the cazee. Assuming the deed then, to be a fact, and 
not a fabrication, for the purposes of this case, we have to consider 
the effect of it in this suit, the object of which is to give immediate 
possession of the property to the remote collateral heirs. The 
meaning and purpose of the deed, which relates mainly to property 
endowed for religious purposes is to vest the power of appointment, 
in those whom the executor of it had himself appointed, without 
restriction. Now if this be the true purport of the deed, and if the 
widow has acted upon it, in good faith, the proceedings can in no 
way furnish the grounds of such a suit as this. 

In equity the facts complained of must be well weighed, against 
which remedy is prayed for; if the suit be with reference to acts 
done, some more than 12 years before, and some five years before, 
surely the widow will not be dispossessed after nearly 50 years of 
possession ? 

What has been her conduct ? Holding the onoomuttee putter, 
she, when old, appointed her own nephews, those whom she could 
best trust In all this there is nothing improper or wasteful, and 
as to the rest, the plaintiffs should have come forward when the 
alienations were made, when she could have proved their necessity, 
and their delay, especially after 12 years, is clearly invalid, and with 
respect to the alienations within six years, they show no such miscon- 
duct as should subject her to dispossession. In brief, we argue, that 
there is strong evidence in the case, to show, that the widow has 
been acting in good faith, that the delay of the plaintiffs in object- 
ing to her conduct, tells strongly in favor of the onoomuttee putter, 
and thus, I would submit that this is no case for dispossession of 
the widow. 

Baboo Ramapersaud Roy in answer. — Adverting to what has 
been urged by Mr. Waller, I am prepared to show that the conduct 
of the widow was such as would have excluded the heirs from their 
inheritance, and not till then did they wish to interfere. The ap* 
pellant's pleaders have waived all reference to the main points 
insisted on by the principal sudder ameen. The onoomuttee putter 
is dated 14th Assar 1211 or 26th June 1804, and its first uncontest- 
ed publication is 2nd May 1849, in the answer filed in this case. In 

1212 the widow's husband died, and in 1214 for the first time, she 
alienated a small portion of garden, for which plaintiff's claim has 
been disallowed. In 1251 & E», (about 1845 A. D.,) the principal 
acts amounting to more than waste were committed, immediately) 

p 
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protested against, and followed up by the institution of this suit 
The will is dated 1 1th March 1845, and the mookurruree was grant- 
ed in the same year, February 1845, whence my friend found 
out that there were years of delay on our part, I know not Now 
let us look to the effect of these transactions, and see whether 
they do not fully justify the suit The motive for the will 
is stated in her answer, which see. The answer amounts to 
no more than the appointment of her nephews to act in her stead, 
but the will gives them power to appoint, after their death, 
others to administer ; in fact to set aside the heirs altogether. In 
the will there is no mention of the onoomuttee putter, and in July, 
in her petition to the civil court, proclaiming this will, no sort of 
allusion is made to it ; in fact, in the answer to this suit is the first 
mention of that onoomuttee putter. Before going to the direct 
evidence let us look to the probabilities. The onoomuttee putter 
gives most extensive powers, not possessed by a widow, yet in the 
will no mention is made of it, and again in the long petition to the 
judge, setting forth in detail all the circumstances, there is no allu- 
sion to the onoomuttee putter, on which alone all rested. This is 
strongly insisted on by the principal sudder ameen, and not touched 
upon by appellant's pleaders. The plaintiffs immediately protested 
and told the whole truth, that, as usual, the husband had called all 
his relatives and told the widow what she was to do. At any rate 
after this statement of our clients, how was it that if the onoo- 
muttee putter had then existed, the other party did not rejoin and 
produce the onoomuttee putter in contradiction to our averment? 
Can their silence be excused, or the onoomuttee putter be believed 
to have been then in existence? It was only when the defendants 
found that their acts were invalid, that an onoomuttee putter was 
thought o£ 

My friend, Mr. Waller, has argued that the onoomuttee putter 
has been all along acted upon : but he has been unable to give a 
single instance in which it was so specified. The alienation in 1214, 
she in her answer justifies under the general powers possessed by a 
widow ; so with regard to the mookurruree in 1251. The pleaders 
on the other side have propounded a new doctrine in this Court, 
that the witnesses were of course as usual instructed as to what 
they would be examined upon ; — can such witnesses be trusted, 
when, although strangers to the house, they could describe the 
apartments minutely ? I shall now comment on the appearance of 
the document and the registry. The freshness of the ink in several 
parts is obvious, viz., the words above the seal, the names of some 
of the witnesses, Anundchunder Shah and others, and the endorse- 
ment on the back, these are evidently not of the same date as the 
body of the document ; then as to registry, the deed was drawn out 
and said to have been registered at Burdwan by the cazee; the 
office of the register of deeds is at Burdwan, and the will made by 
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Bolakee was registered by him with all publicity, so as to leave 
no ground for suspicion as to the fact of registration, is it not 
strange, therefore, that the onoomuttee putter was not in like 
manner registered ? Deeds of this kind are distinctly pointed to in 
the law as requiring to be registered by the zillah register. There 
is a seal on the deed, but no signature of the cazee or of his officers, 
and the mere affixing of a seal cannot of itself constitute valid 
registry: signature of the officer is indispensable. See Section VII., 
Regulation XXXIX. of 1793. Unless the provisions of the law 
are fully attended to, the registry is null and void. The law also 
enacts that the cazees shall use a circular seal, one inch and a half 
in diameter, and the words inserted therein to be — " the seal of 
the cazee of such a place," and the name of the cazee. The seal 
on the deed does not correspond with these requirements. Neither 
the present cazee nor any of the officers attached to his office, have 
been cited by the other party to prove it, which was certainly 
incumbent on them, with reference to a document produced under 
such circumstances. After the death of her husband, Bolakee's 
name was registered as malik ; why did she not produce or refer 
to the deed then ? It is contrary to" all probability that this deed 
should have been in the hands of the widows and mother at the 
time, conferring such extensive powers as it does, and that their 
names should yet have been registered merely as widows, who have 
ordinarily only a life interest The first sale of the property of the 
deceased (a garden) was effected in 1214 B. S., then followed a 
mookurruree pottah, dated 4th Sawun 1229, and then another 
mookurruree pottah in 1251. These pottahs are in themselves 
invalid, as ruled by a decision of this Court, dated 20th June 1854, 
in the case of Juggut Roy, versus Raja Sahib Perhlad Sein. All 
these transactions furnished opportunities for allusion to the docu- 
ment, but none was made. It is clear from the 7 th para, of the 
answer, that these alienations were made by Bolakee, merely in 
her capacity of a widow. It is surely extraordinary that she 
should enter into these transactions with the ordinary restricted 
power of a Hindoo widow, when she was possessed of much wider 
powers I I now advert to the circumstances under which the 
deed is alleged to have been given. It amounts to an exclusion of 
the natural heirs, yet no cause has been shown for an exclusion 
so irreconcileable with the general feelings of Hindoo proprietors. 
An occurrence of such an extraordinary nature, if true, must have 
attracted the notice of, and been well known to, all the relations, 
but not one of the family has been cited to prove it; the two attest- 
ing witnesses are merely casual comers, not of the same caste or 
creed as the family, and the three other witnesses have no connec- 
tion with the family. The fact appears to be that the widow has 
been duped by those to whom she has now made over the property 
by will, manifestly much to her own detriment, as they are to enter 



Digits 



zed by GoOgle 



( 364 ) 

on immediate possession ; if the two deeds are good, Bolakee realty 
has no longer any interest in the case, and yet she alone has appeal- 
ed. Taking all the circumstances into consideration, it appears to 
me, that there is the strongest reason for believing the onoomuttee 
patter not to be a genuine document; and situated as they were in 
consequence of Bolakee's acts, there was no course left to the heirs, 
if desirous of protecting their own rights, save that which they 
have adopted. They have no wish whatever to subject the defen- 
dant to any degree of hardship; all they want is, that such restraint 
may be put upon her, as may preserve their rights in tact, and yet 
take from her no substantial comfort It is for the Court to deter- 
mine how that shall be done. 

Baboo Kishen Kishore Ghose, followed on the same side, with 
remarks on the evidence of the witnesses to the onoomuttee putter 
and on other points. He observed that as Dyachund lived for 
two years after the date of the deed, it can hardly be supposed 
that he would not have had it registered in order to preclude all 
future doubts ; it was obviously the most proper and the most natural 
course, and would certainly have been adopted, had the deed been 
a true one. 

Mr. Waller in reply. — The real question is, whether the onoo- 
muttee putter is a genuine document, or whether it has been got 
up for the purposes of this suit The argument used by the pleaders 
on the other side, with reference to the mutation of names, is 
altogether without force, for the fact is, that the names of tlie 
two widows and the mother, were all registered, which could 
not have beon done, except under .a special permission ; at least 
the presumption is strong, that it was so. It is clear that Bolakee 
did not succeed as heiress, the mother who came in at the same 
time being no co-heir. Moreover the first sale effected in 1214, 
was made by all three, that is by the two wives and the mother, 
the next alienation in 1229, was made by Bolakee, and the 
mother, the other wife having died previously. Those alienations 
not having been effected by the defendant alone, cannqt be regarded 
as constituting the present cause of action. As the heirs who were 
then alive made no objection, the presumption surely is, that the 
transfers were made under an authority which could not be ques- 
tioned, namely the authority of the onoomuttee putter. In regard 
to the appearance of the deed, the absence of any of the requirements 
of the law, on the part of the cazee, cannot affect the legality of the 
deed itself. It has not been shown by the other side that the cazee 
was in the habit of attaching his signature to all deeds. I affirm, 
on the authority of authenticated documents, that it never was the 
practice of the cazees to affix their signatures. It has been argued 
that we must view the appointment of the widows and the mother 
to manage property set apart for religious .purposes with extreme 
suspicion, as no motives to such a course have been shown, but the 
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fact is that nothing is more common than to tfee women placed in 
such trusts. The acts complained of are not of a character incon- 
sistent with the trust she held. She has only carried out the 
intention of the deceased proprietor. If the onoomuttee patter be 
made out, I contend that she had full power to appoint whom she 
chose to manage the property. Even if the onoomuttee putter 
gave her power only for her lifetime, she has done nothing which 
can be regarded as an abuse of her trust, but regarding it, as both 
parties do, as giving her a right beyond her own life-time, if the 
Court hold the proof to its validity to be sufficient, the present claim 
of the plaintiffs must of course be rejected. 

The Court asked the pleaders for the appellant, whether with 
reference to that part of their statement in Bolakee Bebee's answer 
that she, her co-widow and mother-in-law published their names, 
both in the Sudder and Mofussil as proprietresses of the estates, they 
meant to say that their names were registered in the colleotorate, 
on a petition for mutation ? — to which they replied, that there is no 
estate in. the property which requires mutation of names in the 
collectorate, and that the word Sudder referred to the sherishta of the 
Raja of Burdwan. 

The Court then asked the same pleaders whether such a disposition 
of the property as that made in the onoomuttee putter is cood and 
valid, according to Hindoo law ? — to which it was replied that all 
property in Bengal, where the Dhyabhag prevails ; may be alienated 
in that way, but that families migrating from the Mithila country, 
may, if they choose, observe and follow out the laws of the Mita- 
casara, though it is not binding on them to do so, as they may at 
any time adopt the laws of the country to which they have migrat- 
ed, so that no man can be compelled to observe the law as current 
iu Mithila, when he has settled in Bengal 

The Court having intimated to the pleaders for the respoadettf, 
that they were at liberty to make any remarks they might deem 
necessary on this point, Baboo Ramapersaud Roy, said that he 
admitted that in Bengal under the Dhyabhag, a person can dispose 
of his property in any way he likes, but under the Mitacasara, not 
only can he not do so, but the locality of the thing disposed of or 
the residence of the party disposing of it, does not settle the point 
of disposition; thus a person coming from Mithila to Bengal, does 
not follow the rules there current, but adheres to those current in 
his own country, a point which has been settled by the decisions of 
this Court. All the Khettrees of Burdwan, to which class the parties 
in this case belong, are guided by the Mitacasara, they having kept 
up all the. customs and habits of the western country. A bywusta 
in this case has been given, according to the Mitacasara rules. 

The Court asks Mr. Waller, whether he admitted that a bywusta 
had been called for in this case, and given according to the 
principles of the Mitacasara? he replied that the bywusta had been 
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taken and given under both laws, and that as there wasno specialty 
pleaded, and as both the parties and the property are in Bengal, the 
only law will be that current in Bengal. 

The Court having then heard the pleaders on both sides on die 
issues in case No. 92 of 1852, on the appeal of Muddun Baboo, 
plaintiff, regarding the rent-free garden named Khooshbagfa, his 
claim to which was dismissed under the law of limitation by the 
lower court, record the following 

Judgment. 

Messrs. A. Dick and J. Dunbar. — The question which 
. was first argued, was — whether an action instituted by reversionary 
heirs against a widow in her life-time, to invalidate alienations by 
her of her husband's ancestral property, and to dispossess her in 
consequence and to obtain possession themselves will lie ? At the 
close of the argument, we intimated our opinion that such an action 
will lie ; that opinion was founded on the following grounds. We 
observe that both the precedents, cited by the pleaders on both 
sides, and commented upon, that of 1816, decided by Mr. Ker and 
that of 1848, by Mr. Dick, concur in this point Mr. Ker declared 
invalid, the alienation by the widow, and gave possession to the 
heirs until the widow should re-appear. Mr. Dick confirmed the 
decision of the lower court, which declared the alienation invalid, 
and entrusted the management of the property to the heirs, reversing 
the usufruct to the widow. There can be no question that an 
action for waste will lie, because the Shaster expressly authorises 
the heirs to. restrain the widow from waste, and we consider this 
an action of a similar nature, and the misconduct alleged likely to be 
far more injurious, as the purchasers must be aware, that they hold 
their purchases only so long as the widow survives, and one of the 
acts complained of goes so for as to extinguish the rights of the legal 
heirs entirely. 

A Hindoo widow succeeds to her husband's property, qn certain 
prohibitory and restrictive conditions. She is prohibited from 
alienating it. Her life interest in it is not transferable. In brief, 
she can be considered in no other light than as a holder in trust fer 
certain uses. See Macnaghten's Principles of Hindu Law, page 19. 
If she be convicted of alienation, she is guilty of a breach of trust, 
and no further confidence can be placed in her. It is true, there 
is no specific remedy expressly provided in the Hindoo law for 
such breach of trust In cases in which the law has not provided 
a remedy for an evil, it is the peculiar duty of courts of equity to 
supply the omission, in accordance with the spirit of that law. Now 
the proper remedy for a breach of trust is the removal of the trust 
from the party violating it. 

The uses however on account of which the trust was given, should 
be preserved, if possible ; and the reasons for which the widow was 
selected to administer the trust, should be respected. 
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The natural course then, for equity and justice to proceed upon, 
is to remove the widow from the management of the property and 
to allow her such a maintenance from the proceeds of the property, 
as shall enable her to perform all the uses enjoined her, as widow, 
and as much as shall uphold her respectability and rank in life, 
secure her from want of every kind, and leave her no pretence to 
disgrace her husband's family, or to pursue immoral courses* 
Such a procedure secures to the widow all that the law declares, 
her right and gives her, and merely prevents her from repeating 
her disregard of the injunctions of that law. It, at the same time; 
secures to the reversionary heirs their right uninjured and 
unimpaired, without subjecting them to expensive and vexatious 
litigation, to invalidate sales and obtain possession with perhaps 
years of mesne profits, which of itself is a sufficient answer to all 
arguments against hearing a suit in the lifetime of the widow. 

It has been argued that the reversionary heirs are the last 
persons who should be selected to hold possession of the property, 
as they are the natural enemies of the widow ; that their interests 
are directly opposed to hers, and that such a course would entail 
innumerable suits on the widow ; they are, however, the parties 
most deeply interested in the due preservation of the property, and 
consequently most likely to preserve it. The courts are bound to 
care for their rights as well as for those of the widow, and as they 
will hold possession only so long as they pay out of the property the 
whole or such portion of the usufruct as the court may decree, and 
which may be required to be deposited at given times into court, 
the widow cannot be injured, or obliged to institute any suits. 

It has been held that the Supreme Court represents those that 
by the Hindoo law are to control and superintend widows in such 
cases. This Court therefore is the proper authority to interfere 
for the good of all concerned. See Morley, page 281, Volume I, 
Alienation, 2-11 (Hindu Widow.) 

Having disposed of the question of the admissibility of the action, 
we have now to decide upon the genuineness and authenticity of 
the onoomuttee putter put forward by Musst. Bolakee, as justify- 
ing the acts complained of by the plaintiffs. These acU being 
the sale of a garden in 1214 B. S., the grant of lands under here- 
ditary mookururee pottahs at inadequate jummas on two different 
occasions in 1229 and 1251, and lastly the entire and absolute 
transfer of the proprietary right in the estate. 

The direct evidence in support of this deed, consists in the testi- 
mony of two subscribing witnesses and of three other persons, who 
say, that they were present when it was executed. The evidence 
of these witnesses is distinct and positive, and although it is no 
doubt open to the objection taken by the principal sudder ameen, 
that they have, notwithstanding the great lapse of time, entered so 
ininutely into particulars^ as to raise a strong suspicion that they 
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had been previously instructed, yet their testimony, making allow- 
ance for some exaggeration, might still be good as to the fact of 
execution of the deed, did the collateral evidence go strongly to 
support it, but in this respect, the case for the defendant is unques- 
tionably weak. The appearance of the deed is not in its favor ; the 
paper is evidently old, but, as remarked by the principal sadder 
ameen, the writing is in some places of apparently much later date, 
and the ink has sunk through the paper, while the names of some 
of the witnesses are entered in such a way, as to induce a sus- 
picion, that they have been added long after the preparation of the 
deed. A seal alleged to be that of the local cazee, is attached to the 
deed, but the date of this attestation is not given and his signature 
not subscribed. Of whatever value such attestation may be, it 
must be admitted to fall short of that, which would have been 
derived from registration before the register, a measure which was 
not taken. The genuineness or otherwise of the onoomuttee putter 
has been very ably and at great length argued by the pleaders on 
both sides, and the importance of the question at issue induced us 
to postpone judgment, until we had time to weigh well the many 
arguments brought forward for and against the truth of the docu- 
ment The admitted facts that the mother's name was regis- 
tered in the Maharaja's cutcherry, as proprietress, together with 
the names of the two widows, on the decease of the husband, she 
being no heir, and that the mother was afterwards associated with 
the widow, Bolakee, in the sale, made in 1214, were forcibly urged 
by Mr. Waller in his reply as conclusive evidence of the truth of 
the onoomuttee putter, and sufficient to overset all the strong 
reasons detailed by Ramapersaud in his able and elaborate answer. 
These facts no doubt, at first sight, appear very strong ; and had 
it been shown, that tlie registry in the Maharaja's cutcherry, of 
the mother's name had been effected in virtue of the onoomuttee 
putter, or the associating of her in the sale in 1 2 1 4, had been express- 
ly on that ground, the proof in favor of the existence of the onoo- 
muttee putter, at that time, would have been conclusive, and the 
silence of the father and grandfather of the respective plaintiffs, the 
then heirs, would have been irresistible as evidence of the genuine- 
ness of the deed. 

There is, however, no proof that the onoomuttee putter, was ever 
mentioned at those periods, and the above facts can be accounted for 
as well as the silence of the heirs on very plausible and reasonable 
grounds. The widows at the time of the decease of Dyachund, 
were very young, little more than children. Bolakee, the 
defendant (appellant,) her counsel have said, in answer to a ques- 
tion of the Court, is now about 60. She therefore was only 10 or 
12 years of age, and the other deceased widow probably not much 
older. Hence it was very natural, that the expiring husband 
should wish to associate his own mother with his young wives in 
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the management of the property, and of the worship of the 
idol. This in fact he probably did do verbally, in the presence 
of the heirs and other relatives, as in the statement of the 
plaintiffs in their petition, impugning the right of the widows 
to deprive them of their inheritance, when her will was first 
publicly proclaimed, and acted upon, they allude to Dyachund's 
authorising his wives to manage the property after his death ; 
and as we afterwards find the mother associated with them, it 
is to be presumed, that this was done in accordance with his 
wishes. In this way, the registry, and the sale in the names of 
all three, and the silence of the heirs are sufficiently accounted for, 
without inferring those acts to be the inevitable consequence of the 
execution of the onoomuttee putter, the existence of which was not 
even mentioned then, or during a period of nearly 40 years thereafter. 
The facts then so forcibly urged by Mr. Waller, have, on a close 
examination into the circumstances of the case, little or no strength 
as evidence in favor of the deed. The silence on the other hand of 
Bolakee and the other defendants, in whose favor her will was 
written, when Bolakee's power to alienate and deprive them of their 
rights was denied, and the nature of the verbal permission given 
by her deceased husband distinctly set forth by the heirs (plaintiffs), 
the non-mention of the onoomuttee putter in the will, and, above 
all, the non-production of it instantly, is irresistibly strong against 
its existence, even when the will was written and published. In fact, 
the first mention of the onoomuttee putter is in Bolakee's answer 
in this case. 

Further, it is known that the family to which the parties belong 
came from the west, and were originally guided by the Mithila law. 
Admitting that property may be disposed of under the law current 
in Bengal, when such a family have permanently fixed their resi- 
dence there, it is but reasonable to believe, that Dyachund would 
either have taken the precaution to have had a deed, involving a 
disposition of his property at variance with the Mithila rules, re- 
gistered at the time of execution, or that the widows and the 
mother should have had this strong evidence of authenticity as- 
sured to them, when they began to act upon the deed. The absence of 
registration, a measure which Bolakee has been careful to effect in 
the case of her own will, is, under the circumstances of the case, 
of much force against the genuineness of the deed. 

Upon the grounds above detailed, we have no hesitation in re- 
jecting the onoomuttee putter. Viewing the grant of the mookur- 
ruree tenures, as acts, not within the scope of a Hindoo widow's 
authority, and regarding the late transfer of the whole of the 
estate by Musst. Bolakee's will to others, as an act, so prejudicial 
to the heirs, and indeed so utterly subversive of their rights, as to 
go far beyond any acts which could be brought under the defini- 
tion of mere waste, for which the Shasters distinctly declare that 
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Hindoo widows are to be held responsible and restrained, we 
think it our duty to deprive Musst. Bolakee of the future manage- 
ment of the property. In doing this, however, we are carefal, 
that she shall lose none of those substantial advantages, to which 
during her life-time she is entitled. 

In the appeal of Musst Bolakee, (case No. 93,) we confirm the 
decision of the principal sudder ameen with the following modifi- 
cations : — We direct that the plaintiffs be placed in possession of all 
the landed and other property, with exception of the family mansions, 
which will continue in the possession of the widow during life. 
They will pay the whole of the net profits, arising from the seve- 
ral properties into the zillah court, quarterly, for the benefit of 
Musst Bolakee, during her life-time. In the event of their failing 
to fulfil this condition, for a period exceeding three months after 
any payment becomes due, the zillah court will report the circum- 
stance, with a view to having the property placed in the hands of 
a surburakar or receiver. 

In the appeal of Muddun Baboo, (case No. 92,) regarding the 
rent-free garden, called Khooshbagh, we also confirm the decision 
of the lower court The garden was sold in 1214 B. S., and there 
is primd facie evidence of its having been sold to provide the means 
of paying a debt due by the deceased proprietor, under a decree 
of court. Such a sale is valid, under the Hindoo law, and as the 
plaintiffs, by their long silence, have prevented the purchasers 
from producing satisfactory evidence to prove that the sale was 
made in order to satisfy the decree referred to, the latter are 
entitled to the benefit of the presumption in their favor, of its 
validity, without being required to give actual proof. The costs 
in the appeal of Bolakee to be paid by her, and the costs in the 
appeal of Muddun Baboo to be paid by him. 

Mb. B. J. Colvin. — This is a suit by the reversionary heirs 
against the widow of a Hindoo and certain parties, said to have 
leased or purchased from her, her husband's estate, to which she 
had succeeded as legal heiress for her life-time. 

Their plaint is to have the several deeds of conveyance 
and lease set aside, and to obtain possession of the property 
for themselves. The lower court has set aside the deeds in 
question, except such as is considered protected by the law of 
limitation, and declared the plaintiffs entitled to possession of the 
property with exception of a small portion; it also decreed her 
maintenance. 

Two appeals have been preferred, one by the plaintiffs against 
that part of the decree in favor of the purchaser, and the other by 
the widow. 

The widow's appeal has been first heard upon the issue, whether 
the plaintiffs' claim is valid according to Hindoo law during her 
life-time ? 
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I find that claims, corresponding to the present one, have been 
preferred and disposed of without objection being taken to them 
on the ground of the widow being alive. 
To show this, it will be sufficient to refer to the cases, noted in 

the margin, in which, 
Gocoolchund Chuckerbuttee, Appellant, notwithstanding the ex- 

Musst Bajranee and" tyegopal Chowdree, ^ tenc( ? of th ® wid . ow , at 

Respondents. the time of suit, the 

Sadder Dewanny Reports, Volume II., page 167. above objection Was not 

Mungulmonee, (Defendant,) Appellant, brought forward. But 

versus the argument has gone 

Ramdoolub Dass, (Plaintiff,) Respondent. beyond this point, and 

Sudder Decisional 1848, page 818. hasextended to, whether 

Kaleekaunth Lahoree, (Defendant,) AppeUant, possession can be award- 

versus ed to the plaintiffs dur- 

Golackchunder Chowdree, (Plaintiff,) Respondent. : nD> t u wiHnw'a 1 ift» Th« 

Sudder Decisions for 1849, page 405. . & l 1 .®. Wia0W p S m f • X ne 

invalidity of sales or 

conveyances effected by her, except for certain purposes described 
in the Shasters, is admitted, and it is conceded that they could 
not operate to the prejudice of the heirs after her death, unless 
made for those purposes, but it is argued that while the widow 
lives, the fact of such transactions by her does not disqualify her, 
so that she shall lose the use and enjoyment of her husband's 
estate. 

On looking at the cases which have been above cited, I find 
that in the first, although the sale was declared invalid, the 
reversionary heir was only put in possession of the estate, because 
the widow was not forthcoming at the time of decree, but it 
was ordered that in the event of her being forthcoming, provided 
she had not done any act involving expulsion from her tribe and ex- 
clusion from inheritance, she was to have immediate possession, and 
an account of mesne profits rendered to her. In the second case, 
the Sudder Court confirmed the judgment of the lower court, which 
declaring the sale by the widow invalid, had ordered that plaintiff 
as next heir be put in possession on condition of paying over to 
the widow during her life-time all the net profits from the estate. 
In the third case, this Court did not decide between the widow 
and the heir, but only between the latter and the purchaser, in con- 
sequence of the withdrawal of the widow's appeal. The award 
was in favor of the heir, on the ground that no interest had passed 
to the purchaser at the court sale, which was the mode of acquisi- 
tion of the property by him. 

The first of the above decisions clearly did not consider that the 
widow was to lose the estate for her life, because she had sold it, 
for it ordered restoration to her on her re-appearance. The second 
ousted the widow, because she had shown her readiness to injure 
the eventual heirs to the estate by selling it, but although it put 
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the next heir in possession, it was for the widow's benefit, as he 
was to pay her the net profits. The third decision expressly 
abstained from noticing the decree of the lower court as it affected 
the widow. The second decision is opposed to the first, which 
evidently considered the sale by the widow as not disqualifying 
her from holding the estate. The point may therefore be held to 
be yet open to judicial decision, 

Mr. Waller for Musst. Bolakee, the widow, has argued, and 
I think successfully, that no penalty, such as the plaintiffs now 
wish to enforce, attaches to the act of sale by her, that act may be 
invalid, except under special circumstances, but she is not to be pu- 
nished for it In corroboration he has cited Strange, Macnaghten 
and other well-known writers on Hindoo law, and certainly aliena- 
tion is not stated by them as disqualifying ; but such acts only 
as incontinence, forfeiture of caste, &c. It is also laid down by 
Macnaghten, at page 19, that should a widow make waste, they 
who have the reversionary interest have clearly a right to restrain 
her from doing so. What constitutes waste, however, must be 
'determined by the circumstances of each case, no other right seems 
to be reserved to them. 

I do not therefore consider the plaintiffs to have established any 
right to what they have now applied for. They have only a 
reversionary interest in the estate, and it is not impossible that the 
widow may outlive them ; so that if their prayer be granted, they 
will obtain what otherwise in the course of nature might never fall to 
their lot So possible is this contingency, that it is laid down in Sir 
W. H. Macnaghten's work on Hindu law, page 309 — " It has 
been declared by the law officers of the courts in other suits, that 
a widow's gift of the estate to the next heir, is good in law, though 
she be restrained from making any other alienation of it. This 
opinion, though not founded on any express passages to that effect 
in books of authority, seems reasonable ; as such a gift is a mere 
relinquishment of her temporary interest, in favor of Hie next heir. It 
may, however, happen, that the person who would have been 
entitled to take the inheritance at her decease, may be different 
from the one who obtained it under gift or relinquishment to 
him as presumptive heir, and if the title be either preferable or 
equal, it may invalidate such gift in whole or in part, n and again 
by Elberling, page 126. €€ A Hindoo widow cannot make any gift 
from her husband's estate, nor from the profits accruing therefrom, 
nor from her own acquisitions made by means of such property, 
or its profits for worldly purposes, without the consent of her 
husband's heirs, or unless specially empowered by her husband, 
because she has only a life interest in such property, (see 165.) 
Even a gift with the consent of the nearest heir at the time is not 
irrevocably valid, as it may happen that he may not be so at the 
time of her decease." 
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The plaintiffs have offered to give the widow reasonable food and 
clothing, but the decisions above cited show that a widow has never 
had her allowances so curtailed, when her husband's estate has 
been alienated by her; the net proceeds at least have been adjudged 
her, and the heir has been awarded nothing. 

I would therefore, adverting to what has been applied for by the 
plaintiffs, have dismissed their suit. 

My colleagues, however, having decided that the plaintiff's "Suit 
is, under the circumstances, valid, argument has been now heard 
upon the issue regarding onoomuttee putter. Its disproof cannot, 
in my view of the absence of plaintiff's right to bring this action, 
affect the case, for it would only leave Musst. Bolakee in the same 
position as if she had never advanced it, while its proof on the 
other hand would afford a second reason for rejecting plaintiff's 
claim. 

On the subject of the deed itself, there is some reason from its 
appearance to doubt its genuineness, for new signatures and writing 
seem to have been added with the object of corroborating its 
authenticity, but I consider it to be shown that its provisions were 
acted upon immediately after the death of Musst Bolakee's husband 
by his two widows and his mother, when the question that has now 
been raised could easily have been raised by the then reversionary 
heirs, but they were silent, from which it must be regarded that 
they felt the deed was to be respected. Again in 1229 an aliena- 
tion was made by Musst Bolakee, the surviving widow, and the 
mother-in-law, which was undisputed. 

It is only now that it has been questioned, long after it had been 
given effect to, when much proof is necessarily wanting. 

I am therefore of opinion that plaintiff's claim should be dis- 
missed, and a decree given in favor of appellant, Musst Bolakee. 
Upon the other appeal, that of the plaintiffs against the decision 
of the principal sudder ameen, confirming the sale in 1214 to 
Neemch under Baboo of the Khoshbagh, I find that the sale was 
not made by Musst Bolakee alone, but in conjunction with her 
co-wife and mother-in-law, that the purchaser and his heirs re- 
mained in undisturbed possession for 32 years, when they sold it to 
the present occupants. If the original purchaser had any reason 
to doubt the power of the seller, his heirs had none to question 
their right of inheritance from him, and it has not been shown 
that they had been less than 12 years in possession, when they 
sold it in 1246. The present purchasers have therefore purchased 
from those, who by inheritance had a fair title and right of posses- 
sion and property. The case No. 142 of 1848, cited by the appel- 
lants, decided on 5th April 1849, is not in point, for it referred to 
a gift by a widow, whereas in the present one, the sale was not by 
the widow alone, as already stated. 

I therefore concur in dismissing the appeal preferred by the 
plaintiffs with costs. 
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The 25th July 1854. 

Present : 

ABER. DICK, Esq., ^ 

J. DUNBAR, Esq., > Judges. 

B. J. COLVIN, Esq.,) 

Regular Appeals from the decisions of Moulvee Mahomed Saem Khan, 
Principal Sudder Ameen of Uooghly, dated 3rd March 1851. 
Case No. 246 op 1851. 



BEEPUR DASS DEY and others, (Plaintiffs,) 
Appellants, 

versus 

CAZEE ASHFAOODDEEN and others, (Defendants,) 

Respondents. 

Vakeel of Appellants — Baboo Kishen Kishore Ohose. 

Vakeels of Respondents — Mr. J. O. Waller, Moulvees Aflabuddeen, 
Murhumut Hossein, Moonshee Ameer Alee and Baboo Kishen 
Sukah Mooherjea. 



Case No. 247 of 1851. 
HURCHUNDER CHATTERJEA, (Plaintiff,) Appellant, 

versus 

CAZEE ASHFAOODDEEN and others, (Defendants,) 

Respondents. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeels of Respondents — Mr. J. O. Waller, Moulvees Aftabuddeen, 
Murhumut Hossein, Moonshee Ameer Alee and Baboo Kishen 
The plain- Suhah Mookerjea. 

fe^n^cfiiC Claim laid at Company's rupees 9,596-12-6 for possession of 
in^rtue of purchased ayma lands in villages as named, and for recovery of 
StonW for™ mesne profits; suit instituted on 25th June 1844. 
want of proof Plaintiff stated as follows : — 

° f ht e towif 8 Cazee Ashfaooddeen's grandfather had acquired in 1163 B.S., 
Sfd of his*™*- 651 beegas 5 cottahs of ayma lands; of these he gave away 51 
session of the beegas, leaving 600 beegas 5 cottahs, which came in the course 
Su^tjme of of time into the possession of Ashfaooddeen : not into his undisputed 
the alleged possession, however, for he had several suits, both in the civil and 
e * criminal courts, the result of which was, according to the state- 

ments of the plaintiffs in both cases, that his possession was con- 
firmed, and he sold to them the land in two parcels of 300 beegas, 
2£ cottahs each, the date of the one sale being 2nd Jeyt 1246 B. S., 
and that of the other, 2nd Sawun 1247 B. S. They "then collected 
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one kist of 1247 when they were ousted by one Ramchunder Bose, 
who has since remained in possession ; they have therefore had to 
institute the present suits against him, Ashfaooddeen, and others. 

Ashfaooddeen answered, that he had not absolutely but only 
conditionally sold the land, and on being questioned by the prin- 
cipal sudder ameen on 1st February 1851, acknowledged that he 
had not been in possession since 1233 B. S. Moreover in his 
answer he denied that the plaintiffs had ever been in possession as 
alleged by them. The other defendants, who were numerous, denied 
Ashfaooddeen's right to sell to plaintiffs, saying that the property 
had not been acquired by Jumeerooddeen, grandfather of Ashfaood- 
deen alone, but in conjunction with Ghyazooddeen, Neeamutoollab, 
and others ; and that Jumeerooddeen had in his lifetime given his 
portion to his wife Busheerut-ool-oozma, so that Ashfaooddeen had 
not obtained any portion from his grandfather, and what he derived 
with other heirs from his grandmother, viz., 25 beegas as the share 
of himself and two other brothers, had been sold" in execution 
of decrees, &c 

The principal sudder ameen dismissed both suits, on the ground 
that Ashfaooddeen had neither been in possession nor had any 
right and interest in the disputed lands, and that plaintiff's plea of 
purchase from him could not consequently be sustained. Hence 
the appeals, in which the following issues were filed by both parties. 

Issues on behalf of Appellants in cases No 246 and No. 247 of 1851. 

First — The principal sudder ameen having dismissed the plain- 
tiffs' claim as not proved, the point to be investigated is, whether, 
with reference to the circumstances of the case and evidence on the 
record, the decision passed by that officer ought not to be reversed, 
and whether the plaintiffs are not entitled to a decree for posses- 
sion and wasilat of the disputed property ? 

Secondly. — Whether the plaintiffs are not entitled to a decree 
for those of the disputed lands, regarding which no objection was 
taken by the defendants ? 

Issues on behalf of Respondents. 

The plaintiffs have founded this claim on their purchase, and on 
the right and possession of cazee Ashfaooddeen, but as the said 
cazee has not been in possession of the disputed property for 
upwards of 12 years before the suit, the point to be investigated is, 
whether, under this circumstance, the case is not barred by the law 
of limitation ? 

The respondent's plea that the suits were barred by the law of 
limitation was first heard. It was founded upon Ashfaooddeen's 
admission before the principal sudder ameen above referred to, 
which showed dispossession for 18 years, also upon the ground that 
a suit brought by him against the present defendants and others 
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for 25 beegas had been dismissed on 26th November 1830, thus 
showing dispossession for 14 years. In reply it was urged that the 
admission before the principal sudder ameen was collusive with a 
view to injure the plaintiffs, and that the suit, dismissed on the 26th 
November 1830, was only for 25 beegas, and could not affect the pre- 
sent claims for 600 beegas 5 cottahs. 

After hearing the argument on both sides, the Court considered 
that there was not any such prima facie proof of dispossession as to 
bar the hearing of the suit 

Judgment. 

On going into the case on its merits, we find that the principal 
allegation of the plaintiffs that the property was acquired by 
Jumeerooddeen alone and descended to Ashfaooddeen is disproved, 
for, it has been satisfactorily shown by a hookumnama or decision of 
the collector of Nuddea, dated 18th January 1790, and decrees of 
court, dated 26th November 1830 and 22nd June 1832, that the 
property was not acquired by Jumeerooddeen alone, but in conjunc- 
tion with other parties, and that Jumeerooddeen transferred his 
portion to his wife by a deed of byemokasa. This is corroborated by 
the other sharers being co-plaintiffs with her in 1790. Hence what 
Ashfaooddeen got he had only as inheriting from her, and therefore 
he never could have inherited the whole property, 600 beegas 5 
cottahs. 

It has been urged in reply that Busheerut-ool-oozma's name and 
those of the other alleged sharers were entered collusively, by 
Neeamutoollah her brother, and that Jumeerooddeen was at the time 
alive and in possession, in confirmation of which certain chittas of 
1199 have been referred to, but as it is stated in the hookumnama, 
that an ameen was sent to measure the land, he must have had 
cognizance of the case, and could have immediately repudiated the 
plaint, which led to the decision of 1790, if collusive. 

It has also been urged that the decisions of 1830 and 1832, prove 
nothing, for the suit was only for 25 beegas, but the origin of the 
claim was based as the present one on Jumeerooddeen 's original ac- 
quisition of the property singly and Ashfaooddeen's inheritance from 
him. 

Another argument of the appellant's is, that the chittas referred to 
were in Jumeerooddeen's name. On this point it need only be ob- 
served that he was probably the principal party of those who got 
the grant and therefore his name was recorded. 

The foundation of plaintiffs claim is therefore, in our opinion, 
destroyed. How Ashfaooddeen subsequently acquired the property 
as stated, so as to render the sale of it by him valid, is not shewn. 
On the contrary the plaint discloses that he was constantly both in 
the civil and criminal courts contending for it, but without success. 

Finding, therefore, in addition to no right of Ashfaooddeen to sell, 
no proof of possession by him of the property at the time of alleged 
leas,we dismiss the appeals in both cases with costs. 
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The 26th Jolt 1854. 

Present : 

ABER. DICK, Esq., } 

J. DUNBAR, Esq., } Judges. 

B. J. COLVIN, Esq., J 



Case No. 170 op 1853. 



Special Appeal from the decision of Mr. C. Mackay> Principal 
Sudder Ameen of Furreedpore, at Dacca, dated 28th August 1852, 
reversing a decree of Moulvee Ubdoossumad, Moonsiff of Muh- 
soodpore 9 dated 1th .December 1850. 

BISHESHWUR MUJOOMDAR and others, (Plaintiffs,) 

Appellants, 

versus 

NUBOKISHEN MUJOOMDAR, (Defendant,) Respondent- 

Vakeel of Appellants — Baboo Hurokalee Ghose. 
Vakeel of Respondent — Baboo Kishen Kishore Ghose. 
This case was admitted to special appeal on the 13th April 1853, . Th* obieo- 
under the following certificate recorded by Messrs. W. B. Jackson uS3i^ fthe 

and J. Dunbar : evidence were 

"Plaintiffs claim certain lands by inheritance, the defendant, SS^S? 
admitting that the lands belonged to plaintiffs' ancestor, alleges that plea of fraud 
he received them in exchange for other lands, the exchange i^o^an* *" 
having been effected by the plaintiff by virtue of a permission from ameen held to 
his father, during the lather's life-time ; the principal sudder ameen AppSlS2S£ 
considers the exchange to be established and rejects the claim. sod. 

" The plaintiff, now in special appeal, says : — 

First — " That there is no legal evidence to the exchange, or to the 
power to effect it, and that such power could not be exercised by the 
son in his father's life-time, this being contrary to the Shasters ? 

Secondly. — " He further states that he made objections to the re- 
port of an ameen sent by the principal sudder ameen and offered to 
prove them, but the principal sudder ameen admitted the report 
without disposing of his objections. 

" We admit the special appeal to try the above two points." 

Judgment. 

We are of opinion that the evidence, on which the principal 
sudder ameen decided, as to the father's consent, was legal, and 
under the circumstances sufficient On the second point, the pleader 
of special appellant being asked on what valid and important 
objection offered to the ameen's report, which was not attended to 
by the principal sudder ameen, he wishes to found his special appeal, 
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he replied, fraud on the part of the ameen, without specifying any 
instance. So general and so common an objection deserved no 
notice. 

We therefore dismiss the special appeal with costs. 



The 26th July 1854, 

Present 

ABER. DICK, Esq., 
J. DUNBAR, 
B. J. COI 

Case No. 241 of 1853. 



>ICK, Esq., 1 
AR, Esq., > 
LVIN, Esq.,) 



Judges. 



One out of 
four arbitrators 
having- with- 
drawn, it was 
held that the 
validity of the 
award by the 
remaining 
three, could 
not be impugn- 
ed by the 
plaintiff, as he 
did not object 
to the arbitra- 
tion proceed- 
ing* to a deci- 
sion after the 
withdrawal. 



Special Appeal from the decision of Mr. C. Garstin, Judge of Sarun, 
dated 29th September 1852, affirming a decree of Mirza Mahomed 
Sadiq Khan, Principal Sudder Ameen of that district, dated 17 th 
April 1849. 

GOKOOLCHUNDER and others, (Defendants,) 
Appellants, 



versus 



IMDAD ALEE, (Plaintiff,) Respondent. 

Vakeel of Appellants — Moonshee Ameer Alee. 

Vakeel of Respondent — Baboo Kishen JKishore Ohose. 

This case was admitted to special appeal on the 30th May 1853, 
under the following certificate recorded by Sir R. Barlow and Mr. 
J. R. Colvin : 

" The judge's decision is to be found at page 72 of zillah reports for 
29th September 1852. 

" The ground taken in the petition is, that the absence or with- 
drawal of one of four arbitrators named, does not affect the validity 
of the award, no corruption or partiality on the part of the three 
arbitrators who gave in the award being proved. 

" The decisions of the lower court distinctly set forth, that there is 
no proof of bias or corruption, but the authorities have rejected the 
arbitration, on the ground that under the agreement between the 
parties, four arbitrators were to act, whereas three only gave in the 
award, and there was no stipulation as to what should be done in 
the event of the four not attending or of their differing in opinion. 

" We admit a special appeal to try what is the effect of the with- 
drawal of the arbitrator, Kannahee Thakoor, upon the validity of the 
award, if the plaintiff fails to prove from the record that he did not, 
immediately on Kannahee's withdrawal, protest against any further 
proceeding with the award and himself at once cease to attend, re- 
cognise and sanction the matter under arbitration being decided by 
three only out of the four arbitrators named ?" 
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Judgment. 

The pleader of special respondent, plaintiff, has been unable to 
show that plaintiff did object to the arbitration proceeding to deci- 
sion after the withdrawal of Kannahee Thakoor. We therefore 
reverse the decision of the judge and dismiss the plaintiff's suit, de- 
creeing the special appeal with costs. 

This ruling in this case, of ours, is in accordance with the decision 
of three judges of this Court, dated 4th April 1848, case No. 161 
of 1847, page 277, Sudder Dewanny Decisions 1848. 

The judgment in this case, No. 241, is equally applicable to, and 
disposes of, the case No. 242. 



The 26th July 1854. 

Pkesent : 

ABER. DICK, Esq., ) 

J. DUNBAR, Esq., V Judges. 

B. J. COLVIN, Esq.,) 

Case No. 242 op 1853. 



Special Appeal from the decision of Mr. C. Garstin, Judge of Sarun, 
dated 29 th September 1852, affirming a decree of Mirza Mahomed 
Sadiq Khan, Principal Sudder Ameen of that district, dated 17 th 
April 1849. 

GOKOOLCHUNDER and others, (Dependants,) 
Appellants, 

versus 

IMDAD ALEE, (Plaintiep,) Respondent. 

Vakeel of Appellants — Moonshee Ameer Alee. 

Vakeel of Respondent — Baboo Kishen Kishore Ghose. 

This case was admitted to special appeal on the 30th May 1853, Seepreced- 
under the following certificate recorded by Sir R. Barlow and Mr. **& cas «- 
J. R.Colvin: 

" For the decision of this case, which rests upon the judgment to 
be passed in No. 241, see the above certificate. 

" The nature of this claim is different, it is for amount which has 
been decreed to plaintiff on the award of the arbitrators being set 
aside in the preceding case No. 241. The judgment in that case 
will govern this." 

For judgment, see preceding case. 
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Remand on 
application for 
special appeal, 
the principal 
sudder ameen 
having 1 , with- 
out stating his 
reasons, admit- 
ted certain ac- 
counts as food 
which the low- 
er court had 
rejected as bad. 
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The 27»h July 1854. 

Pbesent : 

ABER. DICK, Esq.,1 r „ , 
J. DUNBAR, Esq., ] Jud ^ 

Petition No. 57 op 1854. 



In the matter of the petition of Chooa Misr, filed in this Court on 
the 11th February 1854, praying for the admission of a special 
appeal from the decision of Moulvee Mahomed Rooknooddeen 
Khan, principal sudder ameen of Shahabad, under date the 25th 
November 1853, reversing that of Mr. W. D'Costa, moonsiff of 
Gurhanee, under date the 17th November 1852, in the case of Chooa 
Misr, plaintiff, versus Bukshee Roy and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The plaintiff, petitioner, in this suit sued to recover possession of 
land -which he had mortgaged with possession given in lieu of 
interest, on the allegation, that the principal with interest of the 
loan had been received from the usufruct of the land. The defen- 
dants filed accounts on oath to prove that the loan with interest had 
not been liquidated. These accounts were rejected by the moonsiff, 
for reasons recorded by him, and a decree given in favor of plain- 
tiff with possession. 

In appeal, the principal sudder ameen admits the accounts filed 
by defendant and rejected by the moonsiff, without recording any 
reason for his admission, or for disagreeing with the moonsiff in 
regard to their value. 

This we consider an important defect in the investigation of the 
case, apparent on the record, and likely to have produced error on 
the decision. 

We therefore remand the case, for the principal sudder ameen to 
record his reasons for admitting the accounts as good, when they 
were rejected as bad by the moonsiff, should he be still inclined to 
accept them, and then to decide. 

With reference to the opinion expressed in his decision by the 
principal sudder ameen, that the claim in the suit is contrary to 
the terms of the mortgage deed, we observe that the terms of the 
deed in such cases is of no moment. The law declares that when 
the loan with legal interest is liquidated from the usufruct of the 
land, the land is redeemable. 
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The 27th July 1854. 

Present : 

ABER. DICK, Esq., } 

J. DUNBAR, Esq., y Judges. 

B. J. COLVIN, Esq., ) 

Casb No. 283 of 1853. 



Special Appeal from the decision of Mr. R. B. Garrett, Judge of 
Beerbhoom, dated \Zth December 1852, affirming that of Moulvee 
Nujmul Huq Khan, Principal Sudder Ameen of that District, 
dated 27th June 1851. 

KALEEKOOMAR MOOKERJEA, (Defendant,) Appellant, 

versus 

BEEPROCHURN CHUCKERBUTTEE, (Plaintiff,) 

Respondent. 

Vakeel of Appellant— Mr. J. O. Waller 

Vakeels of Respondent — Baboo Ramapersaud Roy and Moulvee 
Murhamut Hossein. 

This case was admitted to special appeal on the 27th June 1853, Soeoiaiap- 
under the following certificate recorded by Messrs. J. Dunbar and ^ decUionof 
H. T. Raikes : the lower 

"The particulars of this case are detailed at pages 92, 93 and 94, S^jj £^" 
of the Beerbhoom zillah decisions for December 1852. held that this 

" The plaintiff, Beeprochurn Chuckerbuttee, sued Munglee Bebee, ^La^nder 
(whose representative the special appellant now is) for the recovery Section xvi., 
of rupees 1,270 principal and rupees 181 interest, on account of SnS^of ^?Ss. 
excess revenue paid by the plaintiff on account of defendant his co- 
sharer in an estate. 

" The defendant pleaded that the action is barred under Section 
XVI., Regulation III. of 1793, as the plaintiff had previously sued 
her in case No. 130, for the sums which now form the present 
cause of action, in conjunction with her co-sharers, on the plea that 
he had advanced* them on her account for revenue, and in that 
suit she proved having received credit for them in the collector's 
accounts as payments made through the plaintiff on his own account 
and from her own funds. 

" The judge considered it proved that the plaintiff had originally 
paid the sums, which form the cause of action, on account of a 
putnee talook which plaintiff held from defendant, and paid them 
into the collector's office for arrears of revenue due from defendant, 
who with plaintiff are joint proprietors of an estate ; that the defen- 
dant refused to recognise this as a payment of the putnee rent, sued 
for it and got a decree in his favor; the plaintiff then sued the 
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defendant for a refund of these sums as payment made by him on 
account of the revenue due by defendant to Government, on her 
share of their joint estate ; in that suit plaintiff was cast, as he was 
unable to prove that the payments were made from his own funds ; 
the judge in the present suit overrules the defendant's plea, that 
this suit is contrary to the provisions of Section XVL, Regulation 
III. of 1793, with the following remarks, * one way or other the 
respondent, plaintiff, is clearly entitled to a re-imbursement, but as 
he could not obtain it in either of those suits in consequence of the 
conflicting allegations put forward by the appellant, defendant, he 
had no other alternative, but to bring this action for the recovery 
of what was due to him,' the judge then confirmed the decision of 
the lower court in plaintiff's favor. 

" It appears to us doubtful, whether the present action could be 
brought It is for precisely the same payments plaintiff made to the 
collector on account of revenue due from the defendants, and for the 
refund of which, his claim was dismissed. We therefore admit the 
special appeal to try, whether this action is not barred under Section 
XVL, Regulation III. of 1793 ?" 

Judgment. 

Messrs. A. Dick and J. Dunbar. — On a reference to the two 
cases, Nos. 109 and 130, we find that in the case No. 109, the plaintiff 
in this case pleaded, as a set-off, the payments in question into the 
collectorate on account of Munglee Bebee, out of the rent due by 
him to her as her putneedar. The plea was disallowed, because 
there was no clause in the pottah of the putnee, authorising him to 
pay the revenue for her. The fact of the alleged payment by him 
was not questioned, nor whether the money so paid belonged to her 
or to him. Her suit was for rent of the putnee due by him to her. 

In the suit No. 130, the plaintiff in this case, Beeprochurn, sned 
a number of his co-sharers in an estate for arrears of revenue paid 
by him into the collectorate due by them, and Munglee amongst 
them. She claimed credit for the payments in question, and credit 
was given to her, because the payments were made in her name 
though through (maarufut) Beeprochurn. These payments appeared 
to be, from the collectorate books, very different from those on 
account of which the claim in the suit was preferred. 

These were expressly in Munglee's name through Beeprochurn. 
Those were sums paid by Beeprochurn in his own name, over and 
above the revenue due by herself, and therefore on account of arrears 
due by the co-sharers. Therefore Munglee was very properly 
allowed credit for them as payments made on account of her share 
of revenue, and there the investigation stopped. It was a question 
foreign to the case, whether the money so paid through, or by 
Beeprochurn, belonged to him or to her. It is here to be observed, 
that the same principal sudder ameen tried the case No. 130 and 
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this suit, and the judge records in his own decision. « The principal 
sudder ameen has held, that neither of the cases No. 109, nor 130, . 
can interfere with the disposal of this suit on its merits, and as the 
defendant ( Munglee) has not prored the money, confessedly paid 
into the collector's treasury on her account by the plaintiff, to have 
been her own funds, he has decreed the two original sums." From 
this, it is manifest, that the question as to whether the money paid 
by Beeprochurn for Munglee, was out of his own funds or was hers, 
had never been adjudicated. Had it been adjudicated in her fa- 
vor, in either of the cases, No. 109 or 130, she could have easily 
shown it 

Lastly, the judge states in his decision : — " The appellant (Mun- 
glee) urges that the money covered by the receipts was her own, en- 
trusted to the respondent (Beeprochurn) to pay into the treasury on 
her account, and did not form a portion of the rent due by him to 
her on account of the putnee talooks, but in support of this plea 
not a particle of evidence is adduced I " Surely, if, as now urged for 
her, Munglee, that the point was investigated and decided in her 
favor, in either of the cases, Nos. 109 or 130, she could readily 
have proved it There cannot then remain a doubt, that the main 
point in controversy in this suit was never adjudicated in the two 
former suits, and consequently they can be no bar to the hearing of 
this action. 

The law, Section XVI., Regulation III. of 1793, declares, "that 
the courts are prohibited entertaining any cause which from the 
production of a former decree, or the records of the court, shall 
appear to have been heard and determined." 

The suit No. 109, was instituted by Munglee for rent due by 
Beeprochurn on account of putnee tenure held by him from her. 
The suit No. 130, was instituted by Beeprochurn, for recovery of 
revenue paid by him over and above his own share, on account of 
himself y for arrears of his co-sharers, all of whom he made defen- 
dants, and Munglee among the rest. 

This suit is instituted by Beeprochurn, for recovery of two sums 
paid by him, in her name, of revenue due by Munglee, on the allega- 
tion, that the money so paid was out of his own funds. 

The points in controversy in the three cases were totally different, 
and the point now under consideration and the only point at issue, 
though it might incidentally have been raised and decided in those 
two first cases, was by no means necessary to be considered and 
decided. It was irrelevant to the main issues in those cases, and was 
therefore untouched. 

We hold this cause could be heard, and seeing no reason to 
interfere with the decisions of the lower courts, confirm them and 
dismiss the special appeal with full costs. 

Mb. B. J. Colvin.— I think, that this action is barred by Section 
XVI., Regulation III. of 1793. 
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The plaintiff and defendant stood in different relations towards 
each other in regard to two mehals. 

In the one, the former was an under-tenant of the latter ; in the 
other, they were with other parties co-sharers, paying revenue to 
Government. . 

In a suit, No. 109, by this defendant against the present plaintiff, 
for balances of rent, the latter claimed as a set-off in account, excess 
payments of revenue made by him for the malgoozaree estate upon 
the former's share in it ; the claim not being allowed, he instituted a 
suit, No. 130, against her and the other co-sharers for excess revenue 
paid in by him on their accounts. In settling accounts between the 
parties, the principal sudder ameen allowed Munglee Bebee credit 
for two sums, viz., rupees 717-10 and rupees 423-12-4, and struck 
a balance against her after their deduction. The present suit is 
brought to recover these very sums, on the ground, that they were 
sums paid to Munglee Bebee's credit by plaintiff. Both of the lower 
courts having decided in his favor, the special appeal is prefered, 
urging that the action was untenable by Section XVI., Regulation 
III. of 1793. 

It is argued by special respondent, that the question out of whose 
funds the above two sums were paid, was not inquired into in the 
former suit, and that merely for the adjustment of the accounts of 
the mehal, Munglee Bebee got credit for them, and that therefore 
they can be sued for, upon the allegation that they were paid in her 
name by the plaintiff. To this, it is answered, that the defence in 
that suit was that they were payments out of Munglee Bebee's own 
funds, and whether the point was expressly inquired into or not, 
the fact of her having been allowed them in account, bars the pre- 
sent suit. It is contended by Mr. Waller that a review of judgment 
may be applied for in that suit, No. 130, if the point as to who sup- 
plied the money has not been tried in it 

I consider that the plaintiff, when he brought his suit No. 130, 
knew of the payment of the sums in question, for he claimed them 
as payments by himself out of his own funds in Munglee's name. 
For this reason, he did not give her credit for them, but on her state- 
ment to the*contrary, the principal sudder ameen in his judgment 
gave her credit It therefore follows, in my opinion, that the point 
is not open to question in another suit, unless it had been specially 
reserved for after decision, which it was not ; I would accordingly 
reverse the judgments of both the lower courts, and leave the plain- 
tiff to his remedy by application for review of judgment in suit No. 
130. 
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The 31st July 1854. 

Fbsssnt : 

ABER. DICK, Esq., \ Judaes 
B. J. COLVIN, Esq., J Jua ff es - 

Petition No. 451 of 1853. 



In the matter of the petition of Kaleekoomar Gope, filed in this a J^J5 ( ? n £ ff 
Court on the 5th July 1853, praying for the admission of a special pontiff one e 
appeal from the*decision of Moulvee Abbas Alee Khan, principal plot ©f land 
suddef ameen of Dacca, under date the 29th March 1852, nonsuiting andooste'iSng 
thecaseby reversing that of Obhoykoomar Dut, moonsiff of Lechra- part of the 
gunge, under date the 29th December 1851, in the case of Kalee- ^L^The 
koomar Gope, plaintiff, versus Golukchunder Roy, defendant. principal gud- 

This case was first taken up on the 3rd January 1854, by Sir R. B£t^hT 0n " 
Barlow and Mr. H. T. Raikes, who recorded the following certi- plaintiff on the 
ficate: SStLm* 

"Plaintiff sued for possession of four plots or daghs of land with oouidnotbe 
wasilat The moonsiff awarded plot No. 1 with wasilat and costs £i2n7J!ito 
according to his own calculation. The defendant appealed to the wasUattnd 
principal sudder ameen, who nonsuited the plaintiff, saying, that no ^Ji he In i*f n ". 
execution of decree could betaken out on the plaint, inasmuch as tiffwoivediSs 
plaintiff had relinquished a portion of his claim without specifying claim to wasi- 
distlnctly how much wasilat, costs, &c, were to be deducted. andUhere*- 9 

" This relinquishment was made in the moonsiff's court, who award- maimngr part 
ed possession to plaintiff of plot No. 1, as above shown. BiTs^ecree 

u Referring to the plaint, we find that the boundaries of each plot was upheld, 
are laid down, no difficulty therefore could arise in giving possession, 
though to apportion costs and wasilat would be impossible. 

"The case must be remanded to the principal sudder ameen : he 
will try the case on its merits, if the costs and wasilat proportion- 
ately cannot be determined, which the special appellant admits, 
they can of course be disallowed, but that would be no impediment 
to a determination of petitioner's right to possession and executing 
the decree, in the event of the principal sudder ameen concurring 
with the moonsiff, that petitioner is entitled to possession of plot 
No. 1. 

" The petitioner's appeal has regard only to possession of this plot, 
he waives any claim to costs and wasilat 

" It appears, that there are other respondents who must be cited 
under Act XVI. of 1853." 

Messrs. Aber. Dick and B. J. Colvin. — Upon taking|jp this 
case to-day, the petitioner's pleader stated that he had not served 
notice on the other respondents, because he did not wish to include 
them as respondents in his appeal. We therefore remand the case 
w per the above certificate, to be tried by the principal sudder 
ameen on its merits between petitioner and Golukchunder Roy, 
respondent 
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The 31st July 1854. 

Present: 

ABER. DICK, Esq., \ Judaes 
B. J. COLVIN, Esq., J* 71 "^ 

Petition No. 623 op 1853. 



Remand on ^ N ^ e m *tter of the petition of Nubokishen Banerjea, filed in 
application for this Court on the 22nd August 1853, praying for the admission of a 
tneloweroowt •PgcmI appeal from the decision of Mr. W*. J. H. Money, judge of 
having held 24-Pergunnahs, under date the 18th May 1853, affirming that of 
tobT^ntf- M^ **• S# Thom l> son > sudder moonsiff of that district, under date the 
tied to appeal 22nd May 1852, in the case of Babooram Dhopa, plaintiff, verm 
t^wST 7 to Nubokishen Banerjea and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The application is founded on the allegation, that the judge dis- 
missed petitioner's appeal, because he considered him only^aaa 
claimant in the moonsiff's court, and that the moonsiff had distinctly 
declared his rights were not affected by the order, whereas the 
petitioner was a defendant in the suit, and his rights were investi- 
gated and adjudged against him. 

On referring to the roobukaree of decision of the moonsiff, in detail- 
ing the proceedings in the cause, we find that the petitioner was 
made a defendant in the case by the moonsiff, on a petition of other 
defendants, on 28th July 1851 ; and on reading the decision of the 
moonsiff in English, that the allusion in it to a claimant, and the 
order not affecting his rights, does not appear to have reference to 
thepetitioner. 

We therefore remand the case, for the judge to look into these 
particulars, and if it be manifest that the petitioner was legally made 
a defendant in the cause and his rights were investigated, and are 
affected by the decision of the moonsiff, to re-try the appeal before 
him on its merits. 



Digits 



zed by G00gle 



( 387 ) 

The 1st AUGUST 1854* 
Pkesent : 



ABER. DICK, Esq., 

Sir R BARLOW, Babt., \Judges. 

B. J. COLVIN,Esq., 



,;. 



Case No. 303 of 1853. 

Regular Appeal from the decision of Moulvee AboolKhyr Mahomed 
Alee Khan, Principal Sudder Ame.en of Tipperah, dated 2%th 
May 1853. 

BHYROBCHUNDER OHUCKERBUTTEE and others, 
(Plaintiffs,) Appellants, 

versus 

MAHOMED AMEEROODDEEN KHAN and others, 
(Defendants,) Respondents. 

Vakeel of Appellants — Baboo Kishen Kishore Ghose. 

Vakeels of Respondents — Baboos Ramapersaud Roy and Gobind 
Chunder Mookerjea. 

The defendant was ousted of his share of Ameerabad pergunnah, ^ plain . 
by Khubeerooddeen ; he sued him and borrowed from pTaintifl's tifiV suit ww, 
father rupees 24,000, on the 18th March 1825 ; the bond was in the ^^ 
name of plaintiff's brother, Sheochunder Chuckerbuttee. On the stances of the 
23rd Assar 1240, corresponding with 5th July 1833, defendant ^^1^ 
Ameerooddeen gave Sheochunder a deed of sale of 12 annas of the of limitation. 
decree, of the wasilat and interest and costs, he had obtained against 
Khubeerooddeen. 

On the 2nd Magh 1245, corresponding with 14th January 1843, 
Ameerooddeen and Sheochunder adjusted accounts, and settled that 
rupees 10,000 were due to Sheochunder ; it was agreed that if the 
adjustment was not carried out, the deed of 5th July J 833, was to be 
in full force. 

The plaintiff in this case sues on the infringement of the terms of 
the adjustment, and claims the wasilat, interest and costs due on the 
deed of 5th July 1833, after deduction of rupees 5,818, realized on 
different dates. The claim is laid at rupees 23,199-5, and was 
brought on the 9th March 1852. The principal sudder ameen re- 
jects the plaint, which he alleges is founded on the bond of 5th July 
1833, and therefore beyond the 12 years prescribed ; now the settle- 
ment of the 14th January 1843, precludes the application of the 
limitation law; the defendant does not in his answer deny the adjust- 
ment or the terms of it 

The action is brought upon the ground of the infringement 
of the terms of the deed of 14th January 1843. 

B 
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Baboo Kishen Kishore Ghose, for appellant. — My action Is found- 
ed on the deed of 14th January 1843, and prays that it be enforced 
in its terms, which specify that the deed of 5th July 1833, shall be 
in full force, if the agreement of the 14th of January 1843, be not 
carried out 

Baboo Ramapersaud Hoy, for respondents. — The adjustment of 
1843, is not filed on the record, though plaintiff has put in such 
other proof as he possessed. I do not deny that an adjustment 
was made, but I deny that the terms of it are such as stated by 
plaintiff. The principal sudder ameen called for the deed of adjust* 
mentof 1843, and for the proofs, but plaintiff has never filed it, 
though some months elapsed before the decision was passed. 

Judgment. 

The plaintiff relies upon the document of 1833, which he pays, by 
the terms of the deed of 1843, are to be enforced, if the latter are 
not fully carried out The defendant admits there was an adjust- 
ment made in 1843, but he denies that it was such as pleaded by 
plaintiff. Plaintiff, though he had the opportunity of filing the deed 
of 1843, and was called upon to file and prove it in the Section X. 
proceeding, failed to do so ; the principal sudder ameen upon this 
determined that the cause of action had arisen more than 12 years 
antecedent to the institution of the suit in 1852, and dismissed the 
plaint under Section XIV., Regulation III. of 1793. The plaintiff 
could not claim to be heard on the merits of the case, till by filing 
the deed of adjustment of 1843 he should establish, under its terms, 
that he could legally fall back upon that of 1833 ; in the absence of 
the former the plaint itself shows that the cause of action arose in 
1833, and limitation bars the action. 

In appeal, plaintiff has urged that from the last payment made, 
the 12 years nave net run out, and therefore he is entitled to judg- 
ment for such amount as may be due within 12 years from that 
date. He was called upon to show that he had in his plaint dis- 
tinctly claimed that right, but was unable to point out any passage 
to that effect 

From the pleadings we are satisfied that the principal sudder 
ameen's judgment must be upheld. Plaintiff admits the cause of 
action to have arisen in 1833, he sues in 1852, but to avoid the 
operation of the limitation law, pleads an adjustment in 1843, with- 
out producing the deed of the last-mentioned year, by the terms of 
which he would escape the consequences of his laches under the 
provisions of Section XIV. Regulation III. of 1793. 

We see no reason to interfere with the principal sudder ameen's 
decision, and dismiss the appeal with costs. 
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The 2nd August 1854. 

Present: 

ABER. DICK, Esq., 

Sir R. BARLOW, Bakt., } Judges. 

B. J. COLVIN, Esq., 

Case No. 188 of 1853. 



r.,>. 



Special Appeal from the decision of Mr. C. Steer, Additional Judge 
of Dacca, dated 4th September 1852, reversing a decree of Mr. 
Charles Mackay, Principal Sudder Ameen of that district, dated 
28th June 1851. 

MUSST. RASHMONEE DASSEA, (Plaintiff,) Appellant, 

versus 

RAMRUTTUN ROY and others, (Defendants,) 
Respondents. 

Vakeels of Appellant — Mr. J. G. Waller and Baboo Sumbhoonath 

Pundit. 

Vakeel of Ramruttun Ray, one of the Respondents — Baboo Kishen- 

hishore Ghose. 

This case was admitted to special appeal on the 19th April Held that in 
1853, under the following certificate, recorded by Messrs W. Jack- a suit to re- 
son and J. Dunbar : Z™\Jw3? 

" This is a suit to reverse or set aside a kubala and a decree, on and fraudu- 
the ground of circumstances stated at large, urging that the decree ^d It was^un- 
and the kubala were fraudulently and collusively obtained to the necessary, no" 
plaintiff's prejudice. fiSdbeto" 

" The judge finds the fraud and collusion not proved, and there- proved, uuie- 
npon dismisses the claim. c i are i^^ r 

€t It is now urged that the plaint, which is not before us, contained ordlfendanfr 
a claim to affirm the plaintiff's possession, and that the judge was tiUe to proper- 
bound not merely to find on the point of fraud and collusion, but or.Tuch'nST 1 " 
having declared fraud and collusion not proved, to declare further, j^?* 81 *?^" 
Whether, with reference to the other facts in evidence, the decree y or# 
and kubala, though not fraudulent and collusive, were of any avail 
or effect to the prejudice of the plaintiff's right and title, which is 
founded on a prior mortgage and conditional sale. 

" We admit the special appeal to try; first, whether the judge 
was competent or bound, with reference to the terms of the plaint, 
to make such further declaration ; and secondly, that if held requi- 
site, such declaration may be made." 

Judgment. 

Messes. A. Dick and B. J. Coltin. — It is very evident, from 
both the decisions in the lower courts, as well as from distinct ex* 
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pressions in the plaint, and from no objection on the point being 
preferred to those courts on the part of plaintiff, that her suit was 
to cancel the decree obtained by defendant on the 29th October 
1838, A. D. She was, of course in so praying, obliged to show she 
had an interest, such as entitled her to come forward, and thus 
brought her own conditional sale and decree into proof. Therefore 
the mere prayer for investigation into the proof of her title, does 
by no means constitute a claim to have her title, compared with that 
of defendant and declared superior, so as to render the conditional 
sale to him and the decree obtained by him in virtue thereof, inef- 
fective as against her previous purchase. The judge, therefore, 
having decided the decree to be neither collusive nor fraudulent, 
nothing further was left for inquiry. We see therefore no reason 
to remand the case to be tried on a distinct issue, certainly not dis- 
tinctly raised in the plaint, and which must be tried on grounds 
totally different from those on which the cause has been twice 
investigated and decided. A plaintiff is bound so to bring his suit, 
that the defendant may be able to meet the allegations distinctly, 
and the courts may be able at once to extract the points in con- 
troversy. We therefore dismiss the special appeal with full costs. 

Sir Robert Barlow. — I do not find that the judge has any- 
where decided whether the plaintiff has a preferable claim on her 
mortgage deed, which is anterior to that of the defendant, and on 
which she makes the ground of action. He has merely decided 
that there was collusion or fraud between the defendant, Ramrut- 
tun and Waheeooddeen (the mortgager to both parties.) 

The correct issue in this case is, which of the two mortgage 
deeds, that on which plaintiff claims or that on which defendant 
relies, is preferable ? 

Regarding the respective dates of the deeds, there is no contro- 
versy ,- a supplemental plaint was filed in the court of first instance, 
by the plaintiff, in which she said that, in addition to a prayer for 
setting aside the collusive deed put forward by defendant, she had 
by mistake asked also to have his collusive mortgage deed annulled. 

Respondent's pleader from this deduces that plaintiff's sole prayer 
was to set aside his collusive decree, and that the grounds, upon 
which the special appeal has been admitted, are new and irrelevant, 
and do not form the real issue ; that the true issue has been tried 
by the judge, and as the fact of there being no collusion or fraud 
between Waheeooddeen and Ramruttun has been established, no 
special appeal will lie. 

I see nothing in the supplement which changes the nature of the 
claim ; the plaintiff nowhere repudiates or resigns her rights as first 
mortgagee. The principal sudder ameen has passed a decision in 
her favor, more on the proof of collusion and fraud between Ram- 
ruttun and Waheeooddeen than upon the pleas and proofs of plain- 
tiffs title as first mortgagee. 
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The judge also ha* decided the case with reference to the ques- 
tion of fraud and collusion, which he finds not proved, and therefore 
reverses the principal sudder ameen's judgment* He has given no 
judgment on the merits or demerits of plaintiff's mortgage deed. 
It was incumbent on him to set these forth clearly, and to record 
Tvhy he held defendant's claim to be better founded than that of 
plaintiff, or at least he should specifically have shown why he did 
not consider the plaintiff's mortgage and claim preferable to that 
of the defendant 

This was the true issue between the parties, and it was laid in 
the Section X. proceeding in the principal sudder ameen's court, 
though not noticed by the judge when he laid down the issues* 
Admitting, for the sake of argument, that Ramruttun's mortgage 
was not collusive on his part, and that he, being ignorant of the 
first mortgage, was not guilty of fraud, which cannot be said of 
Waheeooddeen, who gave two mortgages of the same property, the 
period of the redemption of the posterior running out before the 
period of redemption in the anterior was completed, it still remained 
to be determined whether, supposing both mortgage deeds to have 
been executed and delivered, the prior one of plaintiff should or 
should not have preference to that of the defendant of a later date. 
On this point, there is no finding the judge's decision, and it is clear 
that the absence of collusion of Ramruttun could not invalidate 
the prior mortgage, if proved. The substantive plea urged by the 
plaintiff is her preferential right on her first mortgage, she has 
nowhere departed from this ground of action. She is in admitted 
possession of the disputed property, and is entitled to a judgment 
on the merits of her claim, and to a declaration of 'her right to the 
property or otherwise, which is all she seeks in this action. 

I would not remand the case for this purpose, but as we have all 
the merits before us dispose of it at once. Upon this, however, I 
cannot pronounce judgment, as the majority of the Court confirm 
the lower court's decision upon the grounds taken by the judge. 
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The 2nd August 1854. 
Present : 

ABER. DICK, Esq., 

Sir R. BARLOW, Bart., } Judges. 

B. J. COLVIN, Esq., 

Case No. 281 of 1853. 



r.,>* 



A zillah 
judge is not 
competent to 
fine for a liti- 
gious appeal. 
Appellant or- 
dered to pay 
respondent's 
costs, as appel- 
lant was unsuc- 
cessful in his 
appeal as re- 
garded her. 



Special Appeal from the decision of Mr. R. J. Loughnan, Judge ef 
Patna, dated 18fA December 1852, affirming a decree of Shunkar 
Lall Roy, Principal Sudder Ameen of that district, dated 13rf 
September 1851. 
MUSST. JUSWUNT KOONWUR, (Dependant,) Appellaxt, 

versus 

MUSST. NUMOO BECHOO, (Plaintiff,) Respondent. 

Vakeel of Appellant — Baboo Kishen Kishore Ghose. 

Vakeels of Respondent — Moonshee Ameer Alee and Moulvee Golaun 

Ahmed Khan. 

This case was admitted to special appeal on the 27th June 1853, 
under the following certificate, recorded by Messrs. J. Dunbar and 
H. T. Raikes : 

" The judge, in his decision, remarks that the litigious, ground- 
less and vexatious appeal of the appellant in his court is deserving 
of the severe notice of the Court, and he therefore adjudges the 
appellant to pay a fine of rupees 2,000 to the State. The special 
appeal is preferred on the ground that a zillah judge has no authority 
•MahadeoPanday and others, to im P 08e a fine of this nature. The 

appellants, 26th August, 1852. precedents, noted in the margin, * show 

Muddun Buksh and others, that no fine can be imposed by a zillah 

appellants, 3rd March, 1853. court Qn m appellant for a vexa tioUS or 

litigious appeal. We therefore admit the special appeal to try 
whether this order of fine should not be set aside, with reference 
to the precedents noted above. 

" The particulars of this case are given at pages 122 to 135 of 
the printed decisions of zillah Patna for the month of December 
1852." 

Judgment. 

With reference to the decision on No. 271 of 1853, dated 18th 
May 1854, we reverse the order of fine in the decision of the judge, 
18th December 1852, and for the reasons in the above decision 
of 18th May 1854, award her own costs to the respondent against 
special appellant. 
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The 2nd August 1854. 
Present : 



ABER. DICK, Esq., 

Sir R. BARLOW, Bart., V Judges. 

B. J. COLVIN, Esq., 

Case No. 429 op 1852. 



r.,L 



Regular Appeal from the decision of Mr. James Reily, Principal 
Sudder Ameen of ZiUah JDinagepore, dated 9th July 1852. 

NUBOKOOMAR NUNDEE CHOWDREE and others, 

(PLAINTIFF8,) APPELLANTS, 

versus 

REKHRAJGEER GOSSEIN and another, (Dependants,) 
Respondents. 

Vakeels of Appellants — Baboos Kishen Kishore Ghose and 
Ramapersaud Roy. 

Vakeel of Respondents — Mr. J. O. Waller. 

Suit instituted for the possession of 461 beegas, 8 cottas lands; The plaintiff 
valued at Company's rupees 5,776-9-3. "^ZSm?™ 9 

This is a regular appeal from the decision of the principal sudder the lands in 
ameen of zillah Dinagepore. The particulars of the case are thus J^pute ^be- 
set forth by Mr. Reily, and the reasons for his judgment i fore 6 , his ai- 

" Plaintiffs declare that their ancestor, Thakoordass Nundee, le 8£ d d gP^ 
bought pergunnah Ujhor, the property of Raja Radhanath Roy, Soof hieeSt*" 
which was sold for arrears of Government revenue, consisting JJPjl 61 * in ft P" 
of 17 mouzas and recording a jumma of Company's rupees pei4 ^' 
8,073-3-5, which has been in their possession for 50 years ; that in 
1249 the zemindars, defendants, applied to the collector of Maldah 
for partition of their estate Lai Dehuttee, and one Eannye Ram was 
appointed the ameen ; that he measured off plaintiff's zemindaree of 

B. C. P. 

Mouza Onnontopore, the hasilaand puteet,».» 176 11 1 

„ Banshara, 141 7£ 

Boojroo Khoil, 54 4£ 



99 



Total, 372 3 1 

of land as belonging to their mouza Hureenundun Beteedeeghur ; 
that plaintiff petitioned the collector, but without taking their 
evidence he rejected their petition, on the 15th September 1843; 
that besides, the ameen dispossessed them, in Cheyt 1250, of 89 
beegas, 4 cottas, 3 poas of land, in the following mouzas : — 
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B. C. P. 

MouzaBoojroo Khoil, 35 2 

„ Onnontopore, 5 16£ 

„ Banshara, 12| 

„ Barinda, 10 10 

„ Jytun, 6 16 

„ Shimla, „ 25 18± 

„ Nepaulpore, 4 9 1 

That the Government surveyor considered 89 beegas 6^ eottahs of 
Boojroo Khoil, and 20 beegas 3 poas of mouza Shimla, as belonging 
to plaintiffs' zemindaree, and recorded the facts in his roobukaree of 
the 6th and 8th June 1847; that these lands are therefore ia 
plaintiffs' possession; plaintiffs pray for possession of 461 beegas 8 
cottas of land, inclusive of the above lands, with wasilat and interest 
" Sheebsoondoree and Rekhrajgeer contend that the lands belong 
to their estate Lai Dehuttee. 

" Point for adjudication — Do the lands belong to plaintiffs' estate 
pergunnah Ujhor, or to defendants' estate Lai Dehuttee ? 

" Plaintiffs have filed 85 kubooleuts, alleged to be of the 
persons who cultivated the lands; 18 are dated 1247, 23 dated 
1248, 44 dated 1249, but they have not been proved ; they 
bear the names of witnesses, but they have not been examined, 
and of those who gave the kubooleuts, only 10 have been 
examined, namely, Hatoo, Janokee, Laloo Haree, Kristino Desee, 
Kooshai Desee, Gedroo Desee, Bidooa Desee, Panchcowree 
Mundul, Shoobul Desee and Roy Sumbhoo alias Baishtialoo. 
With the exception of Shoobul Dosee, to none of the others were 
the kubooleuts shown, so that they have not been identifi- 
ed. Kooshai and Bidooa and Panchcowree and Roy Sumbhoo 
and Puddolochun Chuckewurhee do not allude to a kubooleut 
at all. Hatoo says that he had a jote of 10 cottas, that 
he cultivated the lands 12 or 14 years, and that he gave a kuboo- 
leut when he first broke up the land, so that this can have no 
reference to the kubooleut of 1249. Besides he speaks of 10 cottas, 
whereas the kubooleut is for 6 cottas. Laloo Haree speaks of 1 J 
beegas of land, whereas the kubooleut is for only 13$ cottas. Kristino 
Desee states he had 25 cottas in Onnontopore, whereas the kuboo- 
leut is for only 8 cottas of that village, and 5 beegas 11 cottas of 
Banshara ; all who speak of having executed kubooleuts, say they 
gave them to plaintiffs' putwaree, Anundo Suhai. But plaintiffs have 
not examined the putwaree, nor even named him as a witness. But 
of what avail are the kubooleuts, though proved, without evidence 
that the rents stated in them were actually collected ? This can 
only be proved by filing a series of jumma-wasil-bakees, and prov- 
ing their authenticity by examining the tehsildar and shoomun- 
nuvees of the villages to which the lands relate. But plaintiffs have 
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not filed a single jumma-wasil-bakee, nor examined a single omla 
on the subject, nor have the witnesses filed their dakhilas. 

"Plaintiffs have also filed chittas, one for 1 198, signed Ojoodanauth 
Nag, one for 1216, signed Ramchunder Surma, one for 1228, signed 
Kalee Roy, and one for 1249, signed Shusteepersaud Chuckewurhee. 
They have examined Shusteepersaud, but he is not only a servant 
to the plaintiffs, but is their tenant. He states that he measured 
the lands in Magh 1249, according to the chitta of 1228, and 
that Lukheea Mundul and others pointed out the plots. This 
witness's evidence therefore, by itself, proves nothing, for he derived 
his knowledge from others. It is moreover strange that from the 
previous measurement in 1228 to 1249, a period of 21 years 
elapsed, and no measurement took place till defendants had applied 
for the partition of their estate. 

" Nor do we find from the situation of the lands, that there are 
any natural boundaries which create a presumption in favor of 
plaintiffs' claim. The lands of all the villages lie between two 
villages, one of which belongs to the plaintiffs and the other to the 
defendants. 

**' Frojn all these considerations, I do not think the claim proved, 
and therefore dismiss the suit, with costs and interest against the 
plaintiffs." 

Kishen Kishore then proceeded to argue for appellants. — The case 
has been dismissed on the merits. What proofs we had, some of 
these the principal sudder ameen has overlooked. An ameen was 
deputed by the principal sudder ameen to make a local inquiry, 
and he reported in favour of our claim. The principal sudder 
ameen has not a word in his decision regarding this fact ! The 
report is dated 15th June 1852. The ameen's report under the 
law is evidence, and not to be set aside except on valid grounds 
recorded. (Sudder Decisions, Special Appeal, 21st May 1850.) This 
is enough to render his decision defective. Reads the deposition of 
the butwara ameen, dated 8th September 1843, in which the ameen 
admits that he measured lands in our possession, and on being asked 
how he came to do so said he became aware of the fact of our posses- 
sion at the measurement. We were then ousted by the deputy magis- 
trate, he being both collector and deputy magistrate, whose interfer- 
ence was caused by the defendant's wishing our ryots to desist from 
cultivation, or give them kubooleuts, which they resisted. 

With respect to the reasoning on the chittas, those of very 
old date could not of course be proved by oral testimony, and 
there is nothing strange in no measurement having taken place 
for 21 years from 1228 to 1249. Admitting, then, that the plaintiff 
has been remiss in not producing all his proofs, the facts of the 
ameen's report, not alluded to in the decision, and the testimony of 
the butwara ameen above noticed, sufficiently prove the truth of 
our claim. 
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Mr. Waller, for respondent. — The first real objection for appel- 
lant is the principal sudder ameen's non-allusion to the report of 
the ameen he had himself deputed to make a local inquiry. I hold a 
document which shows that the appellant applied for a review on this 
very ground, and that it was refused by the principal sudder ameen, 
because he had considered the ameen's report and argued on it 

This document was read by permission of the majority, Sir 
R. .Barlow and Mr. Colvin, who were of opinion that the principal 
sudder ameen's judgment, on the face of it, showed in detail the 
grounds of his objection to the ameen's report ; the points upon 
which the ameen relied are shown seriatim, and when the appel- 
lant before them applied to the principal sudder ameen for review 
of judgment upon this very ground, his petition was rejected by 
that officer, who referred to his original decision, and pointed out how 
in it he had already discussed the merits of the ameen's report, and 
fpr the reasons he had assigned rejected it 

Mr. Dick was of opinion that this appeal was preferred on the 
very ground that the review was asked; and that, therefore, the 
decision of the principal sudder ameen was of no avail in the appeal 
before us, the allegation that the report was duly considered in the 
decision by a comparison of it with the report: for the decision 
makes no mention of the ameen's report 

Baboo Ramapersaud Boy for appellant — My friend is completely 
mistaken as to the effect of the order on the review petition, and w4 
were not bound to notice it in our pleadings before this Court No 
subsequent opinion given by a judge on his own decision, in expla- 
nation, can be of any value in an appeal on that decision. I will now 
proceed to show that the principal sudder ameen did not consider 
the report It is evident there is no direct mention of the report 
in the decision. It is only argued that, because the principal sudder 
ameen has commented on some of the documents filed before the 
ameen, that therefore he must have considered the report Now 
I will . show that he might have considered those documents, and 
yet not have duly considered the report, for all the papers of the 
ameen with the report were before him. The ameen has given 
eight distinct paragraphs, containing reasons ; not one of these has 
been refuted in the decision as grounds for rejecting the report 
Will it satisfy the end3 of justice and the precedents of this Court, 
that the examination of, incidentally so, some documents on which 
the principal sudder ameen relied, is sufficient for rejection of the 
report, without any allusion to it? The report of the ameen was 
of peculiar importance, for he was deputed at the instance of the 
defendants; they paid for him, and when his report was in our 
favour, though ten days were allowed for them to file any objections 
to it, none were presented. The report of an ameen is not common 
evidence, it is of the first weight and is not to be lightly rejected 
without any reason assigned. There is no direct allusion to t^iio 
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report, and the inference that it was duly considered, inferentially 
is very weak. 

Now to the chittas. The Court are well aware that chittas are the 
very best evidence. The old chittas could only be proved by an 
ameen deputed to test them dagh by dagh, plot by plot. ^ The more 
recent chittas we brought a witness to attest, and he is rejected, 
because, forsooth, a servant and tenant of ours. Who else could 
attest such documents? The .old chittas were procured by us from 
the records of the collectorate and of the former proprietor, who 
possessed both the estates. This is, in reality, a dispute about lands, 
lying on the boundaries of the two estates. The jumma-wasil- 
bakee papers and kubooleuts could not have shown the situation 
of the lands ; they contain no specification of boundaries. 
. As to the last reason in the decision, that there were no visible 
boundaries in favor of plaintiffs, that is because everywhere no 
boundary marks exist between villages in this country. Thus then, 
I contend, that the decision is defective, inasmuch as no notice is 
taken of the butwara ameen's proceedings, the rejection of the 
ameen's report without any allusion to it, the surveyor's proceed- 
ings not mentioned, and the principal document filed not fairly 
dealt with. 

Judgment. 

In this case the plaintiffs were bound to prove, by filing kuboo- 
leuts, jumma-wasil-bakee accounts, for the year in which they were 
ousted of their lands, and two or three years immediately preceding, 
that the lands were then in their possession, and that they received 
the rents of them, and should have summoned their putwaree and 
gomashta or tehseeldar and other village servants to testify to the 
kubooleuts and jumma-bundee-wasil-bakee papers, and to the due 
Receipt of the rents ; nor have they filed any records of courts, 
such as summary decisions, to evince they had received the rent 
for the land in dispute. They have produced only a number of 
kubooleuts, which they have not had proved, and which in several 
instances, as observed by the principal sudder ameen, have been 
t\ot only not corroborated, but shown to be false by the depositions 
of the ryots. The chittas filed of old dates from the records of the 
former proprietor of the estates, could not, from their very age, be 
capable of proof from oral testimony, as correctly observed by 
Ramapersaud for his clients. They however cannot avail when the 
plaintiffs have utterly failed to prove that they were in possession, 
at the time the measurement for the butwara of the defendants 9 
estate was made. 

The plaintiffs sued to annul the decision of the cbllector, affirmed 
in appeal by the commissioner and the Sudder Board, which de- 
prived them of the lands in suit, yet did hot file either of those 
decisions, which inferentially argues strongly against the truth of 
their claim. 
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Seeing no reason to interfere with the decision of the principal 
sudder ameen, we reject the appeal with full costs. 



The 3bd August 1854 
Pbesent : 

ABER. DICK, Esq., \ T , 
B. J. COLVIN, Esq.,/ 171 "^ 

Petition No. 972 op 1853. 



for re-investi- 
gation accord 
ing to certifi- 
cate. 



Remand on In the matter of the petition of Chunderraohun Singh Baboo, 

s^iaT^peS' fi,ed in this Court on the 28th November 1853, praying for the ad- 
mission of a special appeal from the decision of Moulvee Syud 
Osman Alee Khan, principal sudder ameen of West Burdwan, 
under date the 25th August 1853, reversing that of Ishenchunder 
Dutt, moonsiff of Burjora, under date 31st December 1852, inr the 
case of Ramdhun Mookerjea, plaintiff, versus Chundermohun Singh 
Baboo and others, defendants. 

Vakeel of Petitioner — Ally Afsur. 

Vakeel of the Opposite Party — Kisken Sukha Mookerjea. 

It is hereby certified that the said application is granted on the 
following grounds : 

The plaintiff in this case sued the petitioner for a sum due on a 
bond, which petitioner had given for Company's rupees 100, but in 
the plaint there was an allegation that the defendant zemindar, 
that is the petitioner, referred plaintiff for payment to certain of his 
ryots, and as neither the ryots nor the defendant had paid the sum 
due, he had instituted this suit. The defendant (petitioner) admitted 
the giving of another bond for the amount with a reference to his 
ryots for payment, and declared that the ryots had duly paid the 
amount, in proof of which he filed receipts (dakhilas) from the ryots. 
The moonsiff dismissed the suit, disbelieving the bond filed by plain- 
tiff. The principal sudder ameen believed the bond to be proved, 
and gave a decree, rejecting the dakhilas filed by defendant, as 
they had relation to another bond, without however requiring any 
proof from plaintiff that he had demanded the money from the 
ryots, according to agreement, as set forth by him in his plaint 
We therefore reverse the principal sudder ameen's decision and 
remand the case. As plaintiff agreed to receive payment from the 
ryots in the first instance, he is bound to show that he applied to 
them and they failed to pay, before he can come upon defendant 
The principal sudder ameen will require the above proof from the 
(plaintiff) appellant and then decide. 
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The 3rd August 1854. 

Present : 

ABER. DICK, Esq., 1 r • 
B. J. COLVIN, EaQ.J Jua V €S ' 

Petition No. 1110 of 1853. 



In the matter of the petition of Bulwunt Roy and others, filed b J lcma t ^ 8 aa 
in this Court on the 24th December 1853, praying for the admis- c^ being 
sion of a special appeal from the decision of Roy Shunker Lai, prin- connected with 
cipal sudder ameen of Shahabad, under date the 24th September remanded? US y 
1853, reversing that of Mr. S. Dacosta, additional moonsiff of 
Arrah, under date 10th July 1852, in the case of Jankeeram and 
others, plaintiffs, versus Bulwunt Roy and others, defendants. 

Vakeel of Petitioner — Murhamut Hossein. 
Vakeel of the Opposite Party — Mr. K Colebrooke. 

It is hereby cetified that the said application is granted on the 
following grounds : 

The plaintiff, in this suit for balances of rent, was plaintiff against 
the same defendants in a suit for participation in the settlement of 
the village, for which the rents are claimed. The latter suit was on 
special appeal remanded by this Court on the 4th July 1853. The 
right of the plaintiff in this case will depend upon the decision 
which may be come to in that case. We, therefore, remand this 
case to the principal sudder ameen, to decide, it with reference to the 
decision which the moonsiff may come to in the above remanded 
case, or, in the event of appeal, with reference to that which he may 
himself pronounce. 

The 5th August 1854. 

Present : 

ABER. DICK, Esq., \ hi , c 

B. J. COLVIN, Em.,] 9 

Petition No. 694 of 1853. 



In the matter of the petition of Mr. A. Verploegh, filed in b ^ emai f d ** 
this Court on the 10th September 1853, praying for the admission plaintiff bein^ 
of a special appeal from the decision of Mr. J. C. Brown, Judge " eld entitled 
of Nuddea, dated the 28th June 1853, affirming that of Ramlochun to8ue ' 
Ghose, principal sudder ameen of that district, under date 17th 
December 1849, in the case of Mr. A. Verploegh, plaintiff, versus 
Baneemadhub Banerjea, and after his death Ramlall Banerjea and 
others, defendants. 
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VaUel of Petitioner— Mr. Waller. 
Vakeel of the Opposite Party — Baboo Ramapersaud Roy. 

It is hereby certified that the said application is granted on the 
following grounds : 

Mr. A. Dick. — It appears from perusal of the original convey- 
ance to the Union Bank, from the official assignee, that Deverell 
was proprietor of the indigo concern, and not a mere manager, and 
that with the concern his effects were conveyed to the Union Bank 
In fact, as he was proprietor of the concern and the summary- 
award, on account of which the property in question was seized, 
had reference to rents for lands belonging to the factory, the asser- 
tion of the property being personal effects of Deverell was a pure 
distinction without a difference. They were as responsible to the 
summary award as are a ryot's personals, to satisfy an award in a 
summary suit for rents due by him. 

I therefore remand the case to be tried and decided on its merits. 

Mr. B. J. Colvin. — I concur in remanding this case for trial 
on its merits. It is satisfactorily shown that the concern was the 
private property of Deverell ; that on his insolvency the assignee 
sold it, and all suits connected with it, to the Secretary of the 
Union Bank, who having been once admitted as representative of 
the original plaintiff, it was not open to the judge, to question his 
title to carry on the suit. 

The 5th August 1854. 

PRE8ENT : 



Remand as 
above, with 
orders to the 
judge to try 
the case, as 
the principal 
sudaer ameen 
had twice fail- 
ed to go fully 
into the merits. 



es. 



ABER. DICK, Esq., 1 7 , 
B. J. COLVIN, Esq., f w ^ fi 
Petition No. 954 of 1853. 



In the matter of the petition of Musst Radhamonee Dassea, filed 
in this Court on the 22nd November 1853, praying for the admis- 
sion of a special appeal from the decision of Mr. C. Mackay, 
principal sudder ameen of Furreedpore, under date the 31st August 
1853, reversing that of Syed Korban Alee, moonsiff of Bhanga, 
under date 26th November 1850, in the case of Musst Radhamonee 
Dassea, plaintiff, versus Dusruttunker Doss and others, defendants. 

Vakeels of Petitioner — Mr. Waller and Mr. Norris. 

Vakeel of the Opposite Party — Baboo Ramapersaud Roy. 

It id hereby certified that the said application is granted on the 
following grounds : 

This case was instituted by the petitioner oh the allegation that 
the property in suit was conditionally mortgaged, with possession 
under a kut-mouroosee pottah, dated 21st Cheyfr 1242 B. CE., on a 
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certain loan to the defendant's father by lier husband, who got an 
ikrarnama, or deed of agreement, to restore the estate on payment 
of the loan. That since ner husband's death, she proffered payment 
of the loan to the defendants, as he had before done, who refused to 
receive it, and gave out that they held possession under a complete 
deed of sale. Therefore she now sued to obtain possession of the 
property, as the defendants had been more than re-paid the loan 
with interest; however she did not claim the surplus. 

The defence set forth, that the defendants held possession under 
two complete deeds of sale from the plaintiff's husband to their 
father, dated 1239 and 1245 B. (E., respectively. 

The moonsiff disbelieved the genuineness of the deeds of sale set 
up in defence, and declared them not proved. The ikrarnama of 
plaintiff he deemed proved, and also the proffer of re-payment of 
the loan by the husband of plaintiff, and held also the loan with 
interest to have been liquidated from the usufruct of the property 
pledged, and therefore decreed the claim. The principal sudder 
ameen deeming the claim to be false, on the mere inspection of the 
ikrarnama, dismissed the suit 

On special appeal the case was remanded by the Sudder Court, 
on the 9th September 1851, because the principal sudder ameen had 
neglected to record the points to be decided in appeal, and noted 
that the application had set forth that he had relied on one witness 
only to each deed, to which he would fully advert On the 15th 
March 1852, the principal sudder ameen upheld his former decision, 
setting forth that he had rejected the claim on disbelief of the 
ikrarnama of plaintiff, without, adverting to the deeds of sale of 
defendant He again, however, neglected to lay down the points to 
be decided in appeal, as desired by the Sudder Court The casq 
was therefore again remanded to him on the 9th April 1853, and 
he now tries the case, first laying down two points for decision iu 
appeal ;— first, whether the suit was properly laid, with regard to its 
estimation; and secondly, whether the law of limitation barred it, 
and then decides that it is barred by the plaintiff's own showing, she 
having admitted dispossession for upwards of 13 years. 

Had this issue been so patent iu the plaint, it is extraordinary 
that the principal sudder ameen, of so many years' standing, should 
have overlooked it in his two former decisions. The fact, however, 
is that the plaintiff has acknowledged the possession of the defen- 
dants, only as conditional holders from her husband, and this was 
prominently adverted to in the moonsifFs decision, the reason why 
the lapse of time did not bar the suit We are, therefore, under the 
necessity of remanding the case a third time, and as the principal 
sudder ameen has twice failed fully to enter upon its merits, we 
desire that the additional judge will place it on his own file, and, 
after laying down the several points to be decided, in appeal before 
him, proceed to their full investigation and decision. 
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The 7th August 1854. 

Present : 

ABER. DICK, Esq., 

Sir R. BARLOW, Bart., \ Judges. 

B. J. COLVIN, Esq., 

Case No. 412 of 1853. 



..}. 



Held that 
the fact of a 
6uit being 1 
brought in the 
Supreme 
Court, by one 
not a party to 
au arbitration 
deed to set it 
aside, is no bar 
to a suit in the 
inofussil courts 
to enforce the 
deed. 



Regular Appeal from the decision of Ramlochun Ghose, Principal 
Sadder Ameen of Nuddea 9 dated 29th July 1853. 

DYALCHAND MITTER, (Tlaintiff,) Appellant, 
versus 
B1NDA SOONDREE DASSEE, (Defendant,) Responded 

Vakeel of Appellant — Mr. J. G. Waller. 

Vakeels of Respondent — Baboos Ramapersaud Roy and Kishen 
Kishore Ghose. 

Suit laid at Company's rupees 48,724-5-13-1. 

Mr. Waller. — Plaintiff claims a right, under an award of arbitra- 
tion, from the defendant; principal sudder ameen dismisses it, because 
another party has sued in the Supreme Court to set aside the award, 
and as this action has been brought, therefore no action in the mo- 
fussil court will lie by Section XII., Regulation III. of 1793; bow 
this law is not in force as regards the Supreme Court, it only- applies 
to the jurisdiction of the Company's courts. My client Las a right, 
by the Company's law, he sues for that right and he cannot be 
deprived of it by the institution of a suit in the Supreme Court. 

Baboo Ramapersaud Roy. — The case is not exactly as has been 
stated. 

The original parties in the Supreme Court were : — 

Isshurchunder Pal Chowdree, defendant, versus Gunganarain and 
Joynarain, plaintiffs. The present plaintiff holds under heirs of 
Gunga and Joynarain against the heirs of Isshurchunder. While 
the case was pending in the Supreme Court, the above agreed to 
arbitration ; Isshurchunder's heirs took out execution of the award 
first against the others, who opposed them on the ground that the 
arbitrator had no authority, and the award was bad. The heirs of 
Joynarain are Chunder Komar, and Brijinder, a minor. The heirs 
of Gunganarain are Moojoree Monee, widow and guardian of 
Prosonno, Opinder and Jogender. The bill of sale is from all the 
heirs of Gunganarain, and by Chunder Komar, for self and his 
minor brother Brijinder. Kishore Monee, mother of Brijinder, 6ues 
in the Supreme Court to set aside the arbitration award, though his 
brother, Chunder Komar, admits the sale of what they got under 
arbitration, to the plaintiff. 
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Judgment. 

We are of opinion that the order of dismissal, passed by the 
principal sudder ameen upon the grounds which he has recorded, 
cannot be upheld. A suit was formerly pending in the Supreme 
Court between the original parties, amongst whom disputes had 
arisen ; it was however withdrawn, and their differences were referred 
to arbitration in the zillah where the property is situate, under 
Regulation VI. of 1813. An award was passed, and when in course 
of execution was objected to by Chunder Eomar, who said the 
arbitration was invalid. The objections were disallowed by the 
principal sudder ameen,. and this action was brought in the Mofussil 
court to enforce the deed of arbitration. Previous, however, to the 
institution of this suit before the principal sudder ameen, another, 
preferred by Kishoremonee, the mother of Brijindemarain, minor, 
was brought as his guardian to set aside the said deed, in the 
Supreme Court 

It is to be observed that Kishoremonee was no party to the arbi- 
tration deed; Brijinder's interests were on that occasion represented 
by his elder brother, Chunder Komar,— Kishoremonee in no way 
interfering. She now, however, claims to be the minor's guardian, 
and repudiates both the arbitration and the sale, upon which plaintiff's 
claim, as purchaser, is founded. 

The parties to the cause alleged to be pending in the Supreme 
Court and those in the suit now before us are not the same* The 
plaintiff has a ground of action upon the arbitration deed, drawn 
out under agreement entered into by parties resident in the Mofus- 
sil, who bound-themselves to abide by the award which might be 
given by the abitrators selected. The lands forming the subject of 
the arbitration are within the jurisdiction of the Mofussil court, and 
the execution of the award was taken out and its provisions sanction- 
ed by the Mofussil authorities, under the Regulation already referred 
to; under the above circumstances, the mere pendency of the action 
brought by Kishoremonee in the Supreme Court cannot be a bar 
to plaintiff's present action. The law on which the principal sudder 
ameen relies is not applicable to the case in point, for its provisions 
are binding upon the Company's courts only, and are not of any 
force in those of Her Majesty ; and though it might be a question 
whether such a suit as that now before the Supreme Court, if 
brought in a Mofussil court, would bar the present action, we 
need not enter further into the merits of that question ; it suffices to 
direct that the case be remanded to the principal sudder ameen, 
who will consider his order reversed, and proceed to try the case in 
the ordinary course, there being no bar, in the opinion of this Court, 
to his entertaining the suit and deciding it inter partes. 
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Bemand on 
application for 
speoial appeal, 
a defendant, 
who has not 
answered in 
the lower 
court, is enti- 
tled to appeal 
on the record. 



Remand as 
above, the 
lower appel- 
late court's 
decision being 1 
imperfect with 
reference to 
plaint and 
erroneous as 
regarded costs. 
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The 17th August 1854. 

Present : 

ABER. DICK, Esq., 1 T . 
B. J. COLVIN, Esq., ] Juag{ 

Petition No. 316 of 1854. 



>e$. 



In the matter of the petition of Sheikh Ruho, filed in this Court 
on the 4th April 1854, praying for the admission of a special appeal 
from the decision of Captain E. A. Rowlatt, principal assistant com- 
missioner of Kamroop, under date the 11th August 1853, affirming 
that of Baboo Deobur Burdolye, principal sudder ameen of that 
district, under date 6th December 1852, in the case of Sheikh 
Neezamooddeen Cazee, plaintiff, versus petitioner, defendant 
Vakeel of Petitioner \ ^ 

Vakeel of Opposite Party § J}ione * 

It is hereby certified, that the said application is granted on the 
following grounds : 

The lower appellate court dismissed the special appellant's appeal, 
because he had not defended the suit in the lower court He was 
nevertheless entitled to appeal on the record.* We therefore 
remand the case for disposal on its merits. 

As the case relates to an Extra-Regulation Province, it is not 
necessary to follow the course prescribed for remands by Clause 5, 
Section VIIL, Act XVI. of 1853. 

With regard to the observation that one of the defendants had 
withdrawn his appeal, the principal assistant commissioner is referred 
to the case at page 463 of Sudder Reports, (decided 7th June 1852,) 
and, regarding the nature of the suit, to Construction No. 1042, and 
the case of Zeenutoollah Cazee, Sudder Dewanny Reports, volume 
6, page 3], which he will attend to in deciding the appeal. 

The 17th August 1854. 

Present: 

ABER. DICK, Esq., ) T . 
B. J. COLVIN, Esq., j**** 

Petition No. 1111 of 1853. 

In the matter of the petition of Ishen Chunder, filed in this 
Court on the 27th December 1853, praying for the admission of 
a special appeal from the decision of Baboo Lokenath Bose, princi- 
pal sudder ameen of 24-Pergunnahs, under date the 26th Septem- 
ber 1853, reversing that of Mr. H. S. Thompson, sudder moonsiff of 
that district, under date 15th March 1853, in the case of petitioner, 
plaintiff, versus Chunder Kanth Roy and others, defendants. 

* See this Court's decision in the case of Bunwaree Lall, dated 27(h January 1853. 
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Vakeel of Petitioner— Moonshee Fuqeer Ahmed. 
Vakeel of the Opposite Party — None. 

It 19 hereby certified, that the said application is granted on the 
following grounds : 

The plaintiff sued to reverse a summary decree, given against 
him, in favor of defendant and for the recovery of money deposited 
by him in satisfaction of that decree. The principal sudder ameen 
has, for reasons assigned by him, nonsuited the defendant, plaintiff 
in the summary suit, but has omitted to dispose of that part of the 
present plaintiff 's prayer for. the refund. He has also disallowed 
costs, because he had decreed in favor of plaintiff on a ground not 
urged by him in appeal. 

We accordingly remand the case to the principal sudder ameen, 
to dispose of plaintiff's claim for the return of the money deposited 
by him, and that he may award him costs, as he is fairly entitled to 
them, having gained his cause. 

The 19th August 1854. 

Present : 

ABER. DICK, Esq., 1 T , 
B. J. COLVIN, EsQ. 9 f Jua 9 €S ' 

Petition No. 787 of 1853. 

In the matter of the petition of Prosunnokoomar Thakoor, filed in Remand as 
this Court on the 26th September 1853, praying for the admission of ffi 6 ^'^ 
a special appeal from the decision of Mr. W. Bell, officiating judge temPto the 
of zillah Rungpore, under date the 27th June 1853, affirming that Circular Order 
of Syed Ahmed Buksh Khan, principal sudder ameen of that dis- 
trict, under date 24th August 1851, in the case of Prosunnokoomar 
Thakoor, plaintiff, versus Rajender Roy Chowdree and others, de- 
fendants. 

Vakeels of the Petitioner — Baboos Ramapersaud Roy and Kishen 

Kishore Ghose. 

Vakeel of the Opposite Party — None. 

It is hereby certified, that the said application is granted on the 
following grounds : 

This case is remanded, because the judge has neglected to record 
in his decision " what are the leading pleas in appeal, and to state 
distinctly his opinion of them," as directed in Circular Order, No. 
152, 14th November 1851. The judge has contented himself with 
recording merely " it appears from the records that the appellant 
never proved the purchase of any property, or in any way made good 
his claim to it," — see Zillah Decisions, Rungpore, 27th June 1853. He 
will re-try the case, and write his decision in the manner above 
indicated. 
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The 19th August 1854. 

Present : 

ABER. DICK, Esq., ) , . 
B. J. COLVIN, E&Q.,r ua 9 e8 ' 

Petition No. 930 of 1853. 

Remand as * N *^ e matter of the petition of Baboo Moteelal Seal, deceased, 
above?with re- filed in this Court on the 1 6th November 1853, praying for the ad- 
herence to the mission of a special appeal from the decision of Mr. C. Macdonaid, 
DedSon^ited. principal sadder ameen of zillah Bhaugulpore, under date the 10th 
August 1853, reversing that of Anund Mitter, sudder ameen of that 
district, under date 11th July 1851, in the case of Baboo Moteelal 
Seal, deceased, plaintiff, versus Ramnauth Chowdree and others, de- 
fendants. 

Vakeels of Petitioner — Baboos Kishen Kishore Ghose and Rama- 

persaud Roy. 
Vakeel of the Opposite Party — None. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The plaintiff included amongst the defendants one who was dead. 
Immediately on finding out his mistake, he presented a petition, mak- 
ing the heirs defendants, who appeared and filed their answer, when 
decree was given in favor of special appellants. In appeal, the prin- 
cipal sudder ameen nonsuited the plaintiff for making the deceased 
defendant We remand the case for trial on its merits by the 
principal sudder ameen, with reference to the summary decision of 
21st September 1847, in the case of Beepur Dass De, petitioner. 

The 19th August 1854. 
Present : 
ABER. DICK, Esq., 1 , , 
B. J. COLVIN, Esq., j Jl "^- 
Petition No. 971 of 1853. 

In the matter of the petition of Musst Fuzloonnissa, filed 
abavTfw the *** this Court on the 28th Nove niber 1853, praying for the admis- 
lower'appei- sion of a special appeal from the decision of Moulvee Syed Rafiq 
to^roeeed with Khan, principal sudder ameen of zillah Behar, under date the 22nd 
the appeals August 1853, affirming that of Moulvee Fureedooddeen, moonsiff 

r art rd mtd£ e a ° f J enanabad > under date 18tn Ma Z 1852 > in tlie case of MuSSt 

respondent. Bebee Edun, plaintiff, versus Musst. Fuzloonnissa, defendant 

Vakeel of Petitioner — Moonshee Ameer Alee. 
Vakeel of the Opposite Party — Mr. Waller. 

It is hereby certified, that the said application is granted on the 
following grounds : 
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The special appellant was defendant in a suit with Musst Lalun, 
vendor to the plaintiff. On a decree being given in the court of first 
instance in favor of plaintiff, she appealed, making at first only the 
plaintiff respondent Subsequently, after the term of appeal had 
expired, she, in filing her grounds of appeal, said that it was neces- 
sary to make the vendor also respondent Upon this the principal 
sudder ameen dismissed her appeal. Hence her special appeal, upon 
the grounds that it is not required to make a vendor respondent ac- 
cording to a decision of the Sudder Court, 15th April 1851, and that 
the appeal should have been tried as regarded the other respondent, 
according to the decision of 24th April 1851, (page 282 of the 
Sudder Decisions for that year). We remand the case to the principal 
sudder ameen to dispose of the appeal against Bebee Edun, res- 
pondent 

The 28th August 1854. 

Present : 

ABER. DICK, Esq., ^ 

Sir R. BARLOW, Bart. V Judges. 

B. J. COLV1N, Esq., j 

Regular Appeals from the decision of Mr. W. Tayler, Judge of 
Shahabad, dated 25th July 1853. 

Case No. 332 op 1853. 



MAHADEO SINGH, (Dependant,) Appellant, 

versus 

MITTERJEET SINGH, (Plaintiff,) Respondent. 

Vakeels of Appellant — Baboo Ramapersaud Roy and Moonshee 

Ameer Alee. 

Vakeels of Respondent — Mr. J. G. Waller and Baboo Kishen- 

Kishore Ghose. 



Case No. 443 op 1853. 

SHEOTUHUL SINGH, (Dependant,) Appellant, 

versus 
MITTERJEET SINGH, (Plaintiff,) and MAHADEO SINGH, 

(Defendant,) Respondents. 
Vaheels of Appellant — Baboos Sumbhoonath Pundit and Neelmonee 

Banerjea. 
Vaheels of the Respondent Mitterjeet Singh, — Mr. J. G. Waller and 

Baboo Kishen Kishore Ghose. 
Vakeel of the Respondent Mahadeo Singh — Baboo Ramapersaud Roy. 

Suit for possession of 12 annas share of talooka Koolareea, by A * dtaepd 
the annulment of the deed of sale in favor of Mahadeo Singh, with cSceited. the 
wasilat, valued at rupees 6,642-5. evidence of 
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the purchase- Two appeals have been preferred from the decisiofc of the judge 
been%aid™n<i on the suit of Mitterjeet Singh, versus Mahadeo Singh, Sheotuhul 
of possession of and others. One on the part of Mahadeo Singh, against that 
purcSa»ed rty portion of the decision which determines the sale to him by Mitter- 
taringr been jeet to be fictitious and cancels it ; the other by Sheotaho/ 
being defective' against that portion of the decision which declares that he was the 
andunsatisfac- fabricator of the deed of sale in the name of Mahadeo Singh, a man 
^inquiries as °^ straw and a relative of his own ; and both object to the addi- 
to the forgery tional order of the judge, directing that criminal proceedings be 
allowed ^be instituted against them for fraud and forgery, 
proceeded The suit was instituted by Mitterjeet, on the allegation, that lie, 

W riminaiautho- Sheotuhul, and others, were formerly co-sharers in the estate 
rities. talook Koolareea ; that it was sold for arrears of revenue, and tt\ 

A . pl< fi^_ annas purchased by one Goordeal, and the remainder by five ot&ere, 
ed V his arpu- and plaintiff purchased 12 annas share of it from Goordeal ; that 
ment was not Sheotuhul and others, old co-sharers, endeavoured by suit to get the 
nuSJtof his ° auction sale reversed, and failing in that, Sheotuhul and they have 
opponent*^ re- now conspired to forge a deed of sale in the name of Mahadeo 
Forward whS Singh, a relative of Sheotuhul, and a man of straw, and forcibly 
he had omitted ousted him. Therefore he prays to have the said deed of sale can- 
addressing the celled, and possession on the 12 annas of Koolareea, restored to him. 
Court. The defence of Mahadeo is, that he made a bond fide purchase 

of the 12 annas of Koolareea from plaintiff; that the deed was duly 
engrossed on a stamp paper furnished by plaintiff, duly witnessed 
and registered, and the money paid in full and possession immediate- 
ly delivered. Further, that he is a man of substance, and no relative 
of Sheotuhul, who has no concern in the purchase. 

Sheotuhul in his defence, denies that he has any concern in the 
purchase of Mahadeo, also that Mahadeo is a relative of his; and 
denies likewise that he took any part in the registry of the deed, 

The judge's decision at full length will be found in the Zillah 
Decisions for Shahabad, pages 117 to 126. 

Ameer Alee, for Mahadeo, endeavoured to invalidate the several 
reasons recorded by the judge for his decision, and to show that his 
client was a man of wealth ; that he lived not further than 12 or 
14 miles from his purchase; that the money was duly paid and 
possession given ; and he concluded by arguing on the proofe and 
witnesses adduced by his client to evince that plaintiff was in need 
at the time of sale, and paid off several bond-debts with the 
purchase-money. 

Ramaversaud followed on the same side, contending that the 
whole of the reasoning of the judge had no foundation, no head; 
that he had not looked to the direct evidence, but gone altogether 
on what was circumstantial and conjectural ; and begged the Court 
in weighing the evidence on .both sides, to look to the probabilities 
of the two allegations of plaintiff, and of defendant ; the purchase of 
the stamp, the writing of the deed, the registry, and the possession 
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were open acts, done in his village, yet plaintiff would have it 
believed that he remained ignorant for 25 days; The stamp 
purports to have been sold to him, and witnesses to the deed have 
testified that he furnished it; yet he takes no steps to disprove it, aa 
he did in the case of the registry. In forged cases, old stamps are 
used ; here we laid ourselves open to inquiry. Again our deed purports 
to bear the plaintiff's signature; when he charged us with forgery, 
he never challenged a comparison of his signatures with that on 
the deed. We all along have asserted our possession ; plaintiff 
never once alluded to it, till he complained of having been dispossessed 
three months after sale ! Can it be credited that Mahadeo would 
lead himself to be implicated in such a transaction, entailing ruin 
and almost certain imprisonment and disgrace, even if he were so 
distantly related (which we deny,) as plaintiff has attempted to 
prove ? As to the evidence of the registry mohurir, it is mani- 
festly false. Mitterjeet he admits was known to him, and had 
registered a deed only the year before. Had any one attempted 
to personate him, he must have detected him instantly. 

Sumbhoonauth, for Sheotuhul, said his client had all along denied 
any concern in the sale ; the registry mohurir has testified that he 
did not go to get the deed registered, a3 asserted by plaintiff. 
Plaintiff has utterly failed to prove his complicity in any respect. As 
to his being engaged in litigation against plaintiff, he was always 
defendant, and always obtained a judgment in his favor, except in 
one instance, and never has any slur in any of the cases been cast upon 
his character. Plaintiff did, as he says, once before accuse him of 
having purchased stamped paper in his, Mitterjeet's, name : he took 
no steps however to follow up his accusation. The tale told by 
plaintiff's witnesses of Sheotuhul dispossessing Mitterjeet, is too 
absurd for belief; Mitterjeet had been in possession for 6 or 8 years ; 
and the estate consists of several villages; yet he is ousted at once, when 
such a case as the purchase was at stake, and the fact of possession 
was of so much importance, merely on hearing a few, two or four 
words of abuse ! There is nothing distinct or tangible in the judge's 
decision of the complicity of my client, and nothing proved against 
his character. I therefore confidently expect a judgment, freeing 
him from all responsibility, civilly and criminally. 

Mr. Waller, in answer, insisted, that the judge had considered 
the direct evidence for the deed and properly rejected it, because the 
witnesses to it had been engaged in litigation against plaintiff. They 
have in many instances been witnesses against plaintiff, sometimes 
for Sheotuhul, at others for the other old co-sharers. Plaintiff had 
from the first declared Mahadeo to be a man of straw, and that he 
looked to Sheotuhul for the mesne profits. The judge's decision 
shows how utterly Mahadeo has failed to prove that he had wealth 
sufficient to have paid, as testified, rupees 12,000 at once. He was 
bound to make good this point, and his not having done so is fatal 
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to the story of his being the purchaser. He has merely shown that 
he was a petty money-lender, and held some small shares in one or 
two estates. We have shown that Mitterjeet was not in need, and 
as to the witnesses who have been brought to prove the debts he 
paid with the purchase-money, they advert to bonds which were 
never registered, and of the existence of which there is no proof. 
Failure on these two points is fatal to the truth of the deed. 

Mitterjeet purchased the property in question for rupees 13,500. 
Nothing has been produced to show, that he was in such need as to 
sell it for rupees 12,000. 

The writer of the deed was never named until time had been 
taken to tutor him, and hit evidence was then properly rejected by 
the judge. 

It has been shown that Mahadeo is a man of no substance, that 
he is a relative of Sheotuhul, that the subscribing witnesses are his 
co-sharers or servants, and he it was who ousted Mitterjeet, there- 
fore he has been properly declared responsible with Mahadeo. The 
sale by Mitterjeet of 2£ dams of Kolareea (which has been adduced 
to prove his want of means) for rupees 995, shows that the price of 
the 12 annas would at that rate be rupees 96,000, or allowing that 
that sale was very high, still these 12 annas are at least worth 
rupees 70,000. The registry has not been proved, for plaintiff was 
afraid to produce his second witness to it, as he had contradicted 
all the others in his deposition in the criminal court, as to paying the 
money before or after registry. 

Kishenki$hore 9 also for Mitterjeet, contended, had Mahadeo really 
purchased he would have had the title deeds. We have them ! 
Again, he would have got a power to register his name in the collec- 
torate, but that would not have suited his purpose. The collector 
would, as usual, have published a notice of such a petition. The 
dakhilas or receipts filed by Mahadeo, have not been proved by 
witnesses, and do not bear the signature of Cheveel Chund, who 
Was the registered putwaree of the estate. Reads depositions of 
witnesses to the fact, that Sheotuhul dispossessed Mitterjeet in 
April, and was himself in possession ; and that the property is worth 
from rupees 48,000 to rupees 50,000 : and that Mitterjeet had all 
along paid up the Government revenue. 

Sumbhoonauth in reply urged, that as to enmity, nothing had 
been adduced to show that his client is more an enemy than all the 
others, who with him sued to cancel the auction-sale ; and of the 
witnesses, none are more his servants than of the other co-sharers ; 
then why should he be selected ? The plaintiff has not confirmed 
the testimony of his witnesses to the signing of the receipts by 
Sheotuhul, by producing any of them, which he could easily have 
got from the collector. Sheotuhul was examined on oath in the 
criminal court, And though those proceedings have been quashed, 
kill as he was subjected to a charge of perjury, what he stated 
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tinder fear of such a penalty, ought to be received favorably for 
him. 

Ramapersaud in reply, classed his observations under six heads : 
first, he contended that Mahadeo had shown he was a shareholder 
in talooks and also a money-lender, and therefore no pauper, and 
that they had shown that Mitterjeet was not in such circumstances, 
as he would assume ; secondly, the character of the witnesses to 
the deed have not been impugned ; thirdly, they did name the 
writer of the deed in time to have him examined, and this the 
plaintiff should have insisted upon, if he really believed the deed a 
forgery ; fourthly, against the registry, the main evidence is the 
testimony of the registry Mohurir, whom the plaintiff was so an- 
xious to have first examined in the foujdaree. His collusion with 
plaintiff is manifest Plaintiff was well known to him, and had 
registered a deed of sale of a portion of Koolareea, only a year be- 
fore, yet he allowed another to personate him ! Again he deposed that 
the deed was returned to the seller, when it is endorsed returned 
to the buyer. If this man's evidence be thrown out, 12 annas of 
the judge's decision goes with it. 

The Court here closed for the day at 6 p. m. on the 23rd August 
1854. 

Before Ramapersaud rose to continue his argument, Mr. Waller 
begged to be allowed to notice something in the record, which he 
believed would prove of much importance, and which he had over- 
looked when addressing the Court He requested to do so now, 
before Baboo Ramapersaud closed his argument, so as to enable 
him to answer at once. Ramapersaud then rose, and objected to 
Mr. Waller being allowed to address the Court again, when he was 
in the midst of his reply, the right of which would be nullified by 
admitting such a course. The majority of the Court, Messrs. Dick 
and Colvin, were of opinion, that the recognized practice should 
not be departed from ; that the permission to a pleader to speak 
again after he had closed his argument, and his adversary who had 
the right of reply was far advanced in his oral pleading, would 
tend to encourage negligence on the one side, and on the other 
shake confidence in what he was urging, not knowing when he 
might be surprised by something new. Sir Robert Barlow was of 
opinion that when such a request was made by a respectable pleader 
like Mr. Waller, it should be granted, as our system of pleading 
was hot so strict, that we should forego the advantage of having a 

Eoint of importance overlooked in the regular course of argument, 
rought to notice in time for the adverse party to answer, particu- 
larly as it had been admitted on former occasions. 

Ramapersaud then continued his address. On possession, the 
fifth head, surely our evidence is much stronger than that of plain- 
tiff. We asserted possession all along. Plaintiff said not a word 
about it, until he failed to drag us into the foujdaree court We 
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have filed dakhilas, as well as produced witnesses* He has not 
filed a single document, though it would have been most easy for 
him, had he remained in possession. His tale of Sheotuhul dis- 
possessing him in April, is utterly absurd. He had been charging 
us with forgery, and knew possession was all in all. Would hq 
have given it up for a few words of abuse, having been for years 
in possession, and having many supporters in the village, notorious 
for fighting inhabitants ! Under the sixth head, I will remark 
on- the allfeged omission of Mahadeo. He could not get the juipma- 
wasil-bakee papers, because the seller began denying the sale with* 
in 20 or 25 days, and for the same reason could not have his name 
registered in the collectorate. The deed of sale to Mitterjeet 
was of no use to Mahadeo, as he got a deed from him, and 
knew he. was the registered proprietor, and the real purchaser at 
the aMction-sale ; the private sale to him being merely nominal. 
Much stress had been laid on the smallness of the price paid. 
Plaintiff's witnesses state that the usufruct or gross collections 
are rupees 4,000 ; they have doubtless stated the utmost ; allow 5 
per cent for collecting, and the rest may be taken at rupees 3,500, 
out of which the revenue to be paid is rupees 1,800, leaving 1,700 
of net profit The interest of rupees 12,000 at 12 per cent is 
rupees 1,440. It is however well known, that from 20 to 24 per 
cent is obtainable in the country. How then is the price inade- 
quate ? In conclusion I will observe, that nothing has been produced 
to show that Mahadeo is a tool in the hands of Sheotuhul, or in 
any way concerned with him, or that he ever gave evidence for 
him. 

Judgment. 

Mb. A. Dick. — These appeals have been argued on all sides 
by the pleaders at great length, fully and elaborately. The oral 
pleadings have occupied the Court between six and seven hours daily 
for five days. To consider thoroughly all that has been so ably 
and anxiously urged, exacts from the Court their utmost attention, 
taxing to the utmost their powers of scrutiny. The allegations and 
evidence would show, that either a most daring and well-devised 
conspiracy and forgery, supported with a violent outrage, have been 
perpetrated ; or an equally barefaced denial of an honest sale and 
purchase, accompanied with a well-concocted conspiracy, has been 
brought forward. 

To understand rightly the proceedings on both sides, and to esti- 
mate correctly the value of the oral evidence adduced by either 
party, it is requisite to keep in mind, that the estate Koolareea, of 
which 12 annas form the subject-matter in suit, was the hereditary 
property of a number of co-sharers; that in 1843, it, the whole 16 
annas, was sold by auction for arrears of revenue, and was pur- 
chased by six of the co-sharers for Company's rupees 18,000 ; that of 



Digits 



zed by GoOgle 



( 413 ) 

those six, the plaintiff Mitterjeet, who had sometime before become 
a co-sharer by purchase, bought 124 annas in the name of his uncle 
Goordial Singh ; that the remaining co-sharers, and among them the 
ancestor and relatives of Sheotuhul, instituted a suit to cancel the 
sale, on the plea, among others; that the co-sharer purchasers had 
neglected to pay their portions of the revenue designedly to cause 
the sale for arrears, and to purchase the estate themselves ; that 
they obtained a decree in the zillah, which was on appeal reversed 
by the Sudder Court, because the objection to the legality of the 
sale, had not been made to the revenue authorities, and therefore 
was inadmissible in the courts of justice, and that the sale was 
upheld finally m 1846, by the Sudder Decision. Subsequently, in the 
same year, 1846, Goordial delivered over td the plaintiff Mitterjeet, 
the 12 annas in suit by deed of sale for Company's rupees 13,500, 
and Mitterjeet's name was duly registered in the collectorate as 
malik or proprietor of 12 annas of Koolareea. Several suits for rent 
appear from the records, to have been instituted by Mitterjeet 
and his new co-sharers against Sheotuhul and other old proprietors ; 
in one of which he obtained a decree, and in all the others failed. 

The deed of sale from Mitterjeet to Mabadeo, which is repudi- 
ated in this suit, bears date the 18th January 1851 A. D., the stamp 
on which it is engrossed, is endorsed as sold to Mitterjeet, 
on the 15 th January 1851, and is said by the subscribing witnesses 
to the deed, to have been famished by Mitterjeet. The stamp- 
vendor has not however been summoned by either party, to depose 
if he could, to the identity of Mitterjeet, or as alleged by him to 
Sheotuhul, as the real purchaser of it in his, Mitterjeet's, name. The 
proof therefore on this point is in either way defective and unsatis- 
factory, though stronger for the purchaser than for the sellers 
Five subscribing witnesses, besides others, who are said to have 
been present, testify to the truth of the deed, to the payment of the 
purchase-money, and to the delivery of possession ; and one of the 
subscribing witnesses deposes to the registry of the deed by Mitter- 
jeet and Mahadeo in person. Lastly, the fact of possession, from the 
time of sale and purchase, is supported by the production of 12 
dakhilas or receipts obtained from the collectorate and given to the 
sezawul or officer of the collector, who attached the estate after 
the institution of this suit at the instance of plaintiff, under Regular 
tion II. of 1806 ; those dakhilas bearing date previous to the date 
declared by plaintiff of his having been forcibly ousted, and after 
the date of the averred possession of Mahadeo in virtue of his pur- 
chase. There are no marked discrepancies in the depositions of the 
subscribing witnesses to the deed and its registy, except of one 
Dewan Singh, who in his testimony before the criminal courts, 
(whither in the first instance plaintiff had carried his complaint,) 
deposed directly contrary to the other five witnesses, that the pur- 
chase-money was paid before the registry. lie was therefore not 
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summoned in this suit to give evidence, though on the fact of 
registry, in the criminal court, he had corroborated the testimony of 
the other witness who has been examined on this point. The alle- 
gations of plaintiff, on which he founds his claim to cancel the sale, 
are, that Sheotuhul is the fabricator ajid forger of the deed for his 
own benefit ; that he, personating him, purchased the stamp in his, 
Mitterjeet's, name ; and in like manner again personating him got the 
deed registered ; and that he, Sheotuhul, ousted him in April by force, 
and is the person in possession. These several allegations, plain- 
tiff has been unable to establish. He has not produced the stamp 
vendor to testify, that Sheotuhul is the man who personated Mit- 
terjeet; and the deposition of the registry mohurir, is so mani- 
festly untrustworthy, that nothing can be determined on it He 
swears that neither Mitterjeet nor Sheotuhul, nor either of the 
two witnesses who attended to identify Mitterjeet as the seller, (all 
of whom were placed before him,) were present at the registry. He 
admits that Mitterjeet was known to him for several years before, 
but declares he did not know that he was connected with Koola- 
reea. This can hardly be credited, when it is known that Mitterjeet 
was long engaged in litigation about the public sale of Koolareea 
for arrears of revenue in Arrah, from which Koolareea, a large 
estate, is only 3 koss distant, and the decision of the zillah court 
appealed to the Sudder, where it was reversed and the sale upheld. 
Moreover when it is in proof, that this very Mitterjeet had regis- 
tered a deed of sale for a small share of Koolareea within a year 
before ! Again, Sheotuhul and the two witnesses shown to him, he 
says he never knew, yet confidently declares they were not pre- 
sent at the registry ! The proof of the assertion that Sheotuhul 
ousted him, Mitterjeet, in April, and was himself in possession, 
rests on evidence very akin to that on which the deed of sale 
is established ; viz., the testimony of the partizans ; for the per- 
sons who have testified to it from their own knowledge, have 
been engaged in litigation on the same side with Mitterjeet, as the 
subscribing witnesses to the deed sided with Sheotuhul, or were in 
like manner, his servants or dependants. It is indeed incredible, 
that Mitterjeet, who had been for years in quiet possession, should 
have allowed himself to be so easily ousted, especially after he 
had proclaimed the forgery of the deed ; to establish which, the point 
of possession still in himself, was so capital and convincing a proof. 
Mitterjeet should have been easily able to show he held possession 
till April, by documentary evidence ; such as the putwaree's papers, 
ryots' receipts, kubooleuts, &c This he has not done. He has succeeded 
however in showing that he was not in such need as to sell what he 
had so long striven to secure, for a sum considerably less than the 
prime cost to him, after a heavy expenditure in litigation on ac- 
count of it; and Mahadeo has been unable to manifest, that he was 
able to make such a purchase, and pay down rupees 12,000 for it 
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at once, though he did show to my mind, that he was not the 
pauper represented. He gave proof that he was a proprietor in two 
or more estates, and he produced bonds due to a considerable 
amount. I do not concur with the judge that he was bound to 
prove those bonds to be genuine. By producing them, he enabled 
the plaintiff, if he questioned any of them, to summon the givers of 
them, and the witnesses to them, and that I think was sufficient on 
his part. My main reasons for disbelieving the truth of the sale, 
are rather acts of omission, than of commission. Mahadeo before 
paying the purchase-money, ought to have insisted on having the 
title-deed, — the deed of sale to Mitterjeet from Goordial, on which 
the right of proprietorship of the 1 2 annas sold, rested. He should 
have insisted on indubitable proofs of delivery of possession, by 
having handed over to him the jumma-wasil-bakee papers of the 
putwaree, and the kubooleuts of the ryots. He should have got an 
amulnama and a power, mookhtarnama, to enable him to effect a 
registry of his name as proprietor in the place of Mitterjeet in the 
collectorate. These would have been incontestible proofs of his sale, 
and it is inconceivable, that a man in his apparent circumstances, 
should have paid so large a sum without so securing his purchase ; 
when too he was a perfect stranger also to most on the estate, and 
all the witnesses to the transaction were inhabitants of the same 
village with the seller. I would therefore concur with the zillali 
judge in cancelling the sale, and restoring possession to plaintiff, 
with mesne profits and costs of suit against Mahadeo. Ramaper- 
saud, has, I think, successfully and ably shown, out of the mouths if 
the plaintiff's witnesses, that the property was not worth much, if 
any more, intrinsically than the alleged sum paid for it, although 
several of the witnesses have asserted that it was worth fourfold 
more. I do not discover any palpable convincing proof of forgery, 
such as would warrant a criminal prosecution against the defen- 
dants : I see no direct credible proof of the complicity of Sheotuhul, 
though the fact of all the witnesses to the deed and to the registry 
of it, and to delivery of possession, being partizans or dependants of 
his, and if his old co-sharers, raises strong doubts of his being un- 
concerned in the transaction of the purchase. I think, therefore, he 
should be released from all responsibility, — the evidence against him 
being far from so satisfactory as it might and should have been, if 
guilty to the extent repeatedly and confidently declared by plain- 
tiff in this suit, and before the criminal courts. I would decree the 
appeal of Sheotuhul with costs ; and dismiss that of Mahadeo, like* 
wise with costs. 

Sib R. Barlow. — The plaintiff and respondent Mitterjeet Singh 
sue to set aside a deed of sale, alleged to have been executed by 
him, to one Mahadeo, a defendant, which deed plaintiff says is a 
forgery, and avers that Sheotuhul Singh, another defendant, has 
caused it to to be prepared in the name <tf Mahadeo. 
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The defendant Mahadeo pleads the genuineness of the kabala 
and the payment of the money, while Sbeotuhul repudiates all 
connection with the transactions, and denies any relationship with the 
other defendant The nature of the case and the pleadings of the 
parties impose upon the defendant Mahadeo the anus probandi, and 
he has willingly accepted it, and has, in order to prove the fact of 
sale, the payment of the money, and the registry of the deed, cited 
several witnesses, amongst whom six were examined in the foujdaree 
court, and again five only of these in this case before the judge.^ The 
registry mohurir, Willayet Hossein, has also been examined in the 
civil court He too was examined during the inquiry before the 
register. The defendant also endeavors to establish, by the evi- 
dence of certain witnesses, that the plaintiff sold the property tor 
rupees 12,000 to him, in order to satisfy claims or bonds, &a, 
against him, the holders of which depose to the receipt of their 
dues from the proceeds of the said sale. Such evidence is.Bcarcelv 
credible, seeing that no decree or compulsory process had, it is 
admitted, been taken out against plaintiff. The plaintiff urges his 
inability to prove a negative, but relies upon the very evidence 
adduced by the defendant to show that no sale took place, and that 
Mahadeo, the alleged purchaser, is a person without any means, and 
he is prepared to prove that the witnesses brought forward are, at 
the same time, his, plaintiff's, enemies and the creatures of Sheotu- 
hul, aiding Mahadeo. 

In judging of this case, it is necessary first to test such proofs 
as the defendant may have put in, to prove his purchase, and then 
to inquire into the strength and reasonableness of the objections 
taken to them by the plaintiff. The defendant rests mainly on his 
deed of purchase, dated the 25th January 1851, and the evidence 
of five subscribing witnesses, who were examined both in the civil 
and criminal courts. The deposition of the sixth witness, Dewan 
Singh, was not taken in the civil court, as defendant stated he did 
not require it The plaintiff however assigns for the omission 
another cause in the course of his argument It is important here 
to remark that the writer of the deed has not been examined. All 
the witnesses were questioned to ascertain his name in the criminal 
and civil courts, but in vain, and it was only after the pleadings 
had been closed, the list of witnesses filed, and the case was about 
to be decided, (it was decided in July,) that in the April previous 
a petition to supply what was said to have been forgotten by the 
mookhtar when filing the list of witnesses, the name of the writer, 
was divulged. The judge very properly rejected the application^ 
saying, it was too late, as the record was complete and a supplement 
could not be allowed. The deed, it is to be observed, was registered; 
there were two witnesses to the registry, Dewan Singh and Kunnahee 
Singh ; both were examined before the magistrate ; the evi- 
dence of both corresponds, save as to the fact of the payment of 
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the purchase-money, regarding which Dewan swore it was paid 
before registry, while Kpimahee said it was paid after the registry; 
four of the subscribing witnesses supported the payment after the 
registry, and the plaintiff would account for the defendant's omission 
to bring forward Dewan Singh upon the ground that as he had 
sworn in contradiction of all the other witnesses on that point, it 
was deemed necessary to keep him out of sight for fear of the 
consequences of a charge of perjury, to which he would have laid 
himself open, had he on oath backed the other witnesses by saying 
the money was paid after registry. Whether this be so or not, the 
absence 6f one of the two witnesses to the formal act of registry, 
is a serious defect in the chain of proof which is requisite to estab- 
lish that fact The evidence of the registry mohurir, Willayet 
Hossein, is of great importance in their view, if it may be relied 
upon. The judge has strongly recorded his opinion as to its value, 
and I think, taking it altogether, it may be trusted. In thi* case 
before the civil court, he certainly deposed that he was acquainted 
with the plaintiff, and that he did not appear before him and register 
the deed under which defendant claims the property. This fact he 
stated before the principal pleader in court on the 20th February, 
the same day the plaintiff had applied for a review of the registry 
books and repudiated the deed of sale as a forgery ; the mohurir 
had, however, during the foujdaree investigation, said that Mitter- 
jeet Singh, or a person calling himself Mitterjeet Singh, did appear; 
that he, the mohurir, did not Know what property Mitterjeet, plain- 
tiff, possessed, and that when he spoke of Mitterjeet and the registry 
he alluded to another Mitterjeet, not to the plaintiff. 

The defendant endeavours to throw discredit upon this witness's 
deposition, on the strength of a contradiction, as he calls it, but the 
explanation given by the mohurir, is, I think, quite satisfactory on 
the point of registration. There is yet one witness, to whose evidence 
it is now necessary to refer, I allude to Kunnahee Singh. The 
discrepancy, an important one, between this man's deposition and 
that of Dewan Singh in the foujdaree court, as to the payment, has 
also been pointed out He was examined in the civil proceedings, 
though Dewan was not, and is in fact the only witness to the registry, 
to which he consistently has sworn throughout But there is a 
very serious objection to the reception of tne evidence of this wit- 
ness, which too applies equally to that of all the witnesses, six in 
number, whose names appear on the kubala. It is shown by the 
record that all of these have repeatedly, some of them twice, others 
four times, and one witness as often as nine times, been produced in 
court against the plaintiff as witnesses on the part of the defendant, 
Sheotuhul Singh, or plaintiffs, or as defendants, on the plaint of the 
present plaintiff. 

On the subject of the fact of sale and execution of the deed, I 
would observe that two witnesses, Giowur Singh and Kheradhun 
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Singh, are stated by the defendant to have negociated the sale, but 
in their depositions, though they speak of the sale, the payment of 
the money, and so on, neither of them allude to .their intervention 
and agency in the matter of the sale by the plaintiff to the defen- 
dant. The defendant did not apply for mutation and entry of his 
name in the collectorate, nor did he at any time, so far as the record 
proves, previous to the order of the foujdaree court under Act IV. 
of 1840, by which plaintiff was dispossessed, exercise any of the pow- 
ers of a malik over the property in litigation. Rejecting then the 
plea of the genuineness of the kubala as well as of the evidence in 
support of its having been executed by the plaintiff and also regis- 
tered by him, I proceed to consider the evidence which defendant 
has brought forward to prove payment of the purchase-money. 
The plaintiff has all along urged that the defendant Mahadeo is a 
pauper and absolutely without means to pay the rupees 13,500, the 
sum at which he alleges he bought the property; plaintiff has com- 
mented on the documents laid before the court and filed by his 
opponent to prove himself a man of wealth, and that he has adopted 
every means to recover it ; whether then he was ousted in January 
or April, is of no importance ; the issue before us is, is plaintiff enti- 
tled to the estate for which he sues, or is defendant the rightful 
owner by purchase from him ? 

Throwing the onus upon the defendant, I have pointed out the 
extreme weakness of his case. He has not proved himself to be a 
man of substance ; the registry mohurir's evidence is strong against 
him ; his witnesses are shown to be unworthy of credit; if this be so, 
neither the execution of the deed nor its registry is proved, nor 
is the alleged payment of the purchase-money to plaintiff, established. 

The plaintiff has satisfactorily redeemed his pledge, that he would, 
by the case set up by the defendant, disprove the sale. He has 
shown by strong presumption that the whole story of a sale is with- 
out foundation and without reality. By producing the original title- 
deeds which he holds from the purchaser at Government sale for 
revenue, he has given the only positive proof which he could be 
required to adduce that the disputed land belongs to bim, for what 
purchaser, especially one circumstanced as was the defendant, would 
nave been satisfied with a deed of sale from the plaintiff without 
demanding and obtaining from him the original title-deeds ? 

Taking all that has been brought forward into consideration, I 
am of opinion that the judge's decision should be amended. He 
does pot point out from whom the mesne profits are to be realized, 
nor indeed distinctly against whom he gives his decree. I do not 
think that a case such as would justify a decree against Sheotuhul 
has been made out I would therefore set aside the deed of sale 
and award possession to the plaintiff, with judgment against Maha- 
deo Singh for mesne profits, with interest and costs of this Court 
against both Sheotuhul and Mahadeo, as, though there is not suffi- 
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cient proof for judgment against Sheotuhul as to possession of the 
estate, there is strong presumption of his complicity with Mahadeo, 
arising out of thd evidence adduced by him. The criminal pro- 
ceedings instituted by the judge, should, I think, be allowed to go 
on ; there is quite sufficient ground on the record to uphold the 
judge's order in this matter. 

Mr. B. J. Colvin. — It is unnecessary to recapitulate the par- 
ticulars of this case, as they fully appear in the foregoing state- 
ments of it I shall only add, in a few words, the reasons for my 
judgment 

The evidence on both sides is, as usual, so conflicting, that it is 
impossible to be guided by that given in favor of the plaintiff or 
defendants, without taking into consideration the general circum- 
stances of the case, and trusting most to that which is corroborated 
by its probabilities. 

The points for determination are: first, whether the (plaintiff) res- 
pondent executed the alleged bill of sale to Mahadeo and gave him 
possession or not ? Secondly, if the deed be reckoned a fabrication, 
whether Sheotuhul Singh had any share in the fraud ? 

The statement of Mahadeo is that the sale was a bond fide 
transaction, and that he was put in peaceful possession as the result 
of it, while Sheotuhul, maintaining the truth of the sale, declares 
that he is not concerned in it, beyond objecting that he has the right 
of pre-emption. 

As regards the first point, the question resolves into whether 
Mahadeo could afford to buy the estate, and whether the plaintiff 
was likely to sell an estate, which he had only recently secured by 
a long course of ultimately successful litigation, also whether he 
was in such need as to require him to part with it ? 

I consider it to be proved that Mahadeo had not the means of 
making the purchase ; the proofs advanced in support of his being 
a man of substance, do not establish otherwise than that he was a 
man of humble means. The alleged mode of appropriating the 
sale proceeds by the plaintiff to satify the claims of creditors, who 
held only unregistered bonds against him, and who were not press- 
ing their claims, is moreover so improbable, that its assertion is 
sufficient to induce disbelief of the truth of the transaction, which is 
said to have enabled him to get out of debt The truth of the sale 
is rendered more doubtful by the fact of the deed of sale, by which 
plaintiff acquired the property, not having been transferred to 
Mahadeo, when the alleged sale was made to him ; such would 
certainly have been done, had the sale actually taken place, but 
it is now in the plaintiffs hands. It is also allowed that no ap- 
plication for dakhil-kharij was made nor any dukhil-nama given. 
These processes would have followed in due course a real trans- 
action^ sale, and their absence adds to the doubts which attach to 
the present one. 
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Disbelieving, as I do, the fact of sale to Mahadeo, it follows that 
I do not allow, if he got possession at all, that he got it peacefully, 
and after having been formally inducted by plaintiff, for the man 
who did not sell is not likely to have quietly yielded possession, and 
such possession therefore as Mahadeo may have had, cannot be 
referred to as proof of the sale. I therefore concur in dismissing 
Mahadeo's appeal with costs, awarding possession to Mitteijeet 
Singh. As regards Sheotuhul, I do not think there is sufficient 
evidence of his possession to award wasilat against him ; but 
looking at all the circumstances of the case, I agree with Sir R. 
Barlow in not allowing him the costs of his appeal, and I also concur 
in not interfering with the order of the judge transferring liim, 
Mahadeo, and others to be dealt with by the magistrate under Act 
I. of 1848. Such an order of the judge does not amount to a com- 
mitment for trial, which will rest with the magistrate upon the 
proofs adduced before him, and although it may not be so clearly 
proved that Sheotuhul got any benefit by the fraud as to justify a 
decree for wasilat against him, it does not follow that his conduct 
in the concoction of that fraud should not be judicially inquired into 
by the criminal authorities. 



The 28th August 1854. 
Present : 

ABER. DICK, Esq., \ , . 
B. J. COLVIN, E^r"*** 
Petition No. 1130 of 1853. 

Remand on In the matter of the petition of the collector of Midnapore, filed 

JS^iaTa 011 f °i r lf } thl8 Court on the 27th December 1853 » praying for the admis- 
A re-sale is not R i°n of a special appeal from the decision of Mr. W. Luke, judge of 
forfeitwJ to* Midna P ore > l 111 ^ date tlie 28th September 1853, affirming that of 
Government of Mr. A. Davidson, principal sudder ameen of that district, under 
earnest-money date 24th June 1853, in the case of Mohunlal Dass and others, 
sale under* * plaintiffs, versus the collector of Midnapore, defendant 
VllLof °?819. Vakeel of Petitioner— Baboo Ramapersaud Roy. 

Vakeel of the Opposite Party — Baboo Kishen Kishore Ghose. 

It is hereby certified that the said application is granted on the 
following grounds: 

The putnee talook of the plaintiff was put up to sale under 
Regulation VIII. of 1819, and purchased by one Anundchunder 
Ghose ; after noon of the- eighth day from the sale, according to the 
collector, the plaintiff petitioned the collector., stating that he, the 
putneedar, and the zemindar had settled accounts, and that he had 
returned to the purchaser his earnest-money, requesting also that the 
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earnest-money paid on account of the purchaser might be handed 
over to him. His prayer was refused on the ground that as the 
purchaser had defaulted, the earnest-money had been forfeited to 
Government 

The putneedar then filed a suit for the earnest-money, which 
had been refused to him, grounding his claim on the allegation that 
the petition had been presented to the collector before noon of the 
eighth day from the sale. Government in its reply asserted that 
it was presented after noon of the eighth day from the sale, and 
consequently that, under Section XL, Regulation VIII. of 1819, and 
Act XXV. of 1850, it became forfeited to Government. 

The principal sudder ameen, in his decision, acknowledged that 
there was no direct proof that the petition was presented before 
noon, but from the fact that it was presented before the deposit 
had been declared forfeited, and a notice of re-sale issued, he 
thought that there was strong presumptive proof that the present- 
ation took place before noon of the eighth day ; he consequently 
decreed the plaintiff's claim in his favor. 

The judge, in his decision, argued that it was immaterial whether 
the petition was presented before or after noon of the eighth day 
from the sale, for from the wording of Section IX., Regulation VIII. 
of 1819, it appeared clear that the forfeit could only be made after 
a re-sale, otherwise it could not be reckoned a part of the proceed- 
ings of the second sale. The judge thought it clear from Section 
II. , Act XXV. of 1850, that to complete the default, there must be 
a second sale, for the forfeited deposit was, he considered, to be 
applied to meet the expenses of a re-sale. 

The judge is in error in this view of the law. The forfeited 
deposit was intended by Act XXV. of 1850, to go to Government 
after defraying the expenses of the sale which had taken place, and 
a re-sale is not necessary to a forfeiture. 

As the whole question involved is, whether the petition was pre- 
sented by the plaintiff before or after noon of the eighth day from 
the day of sale, we remand the case, that the judge may decide 
that fact, and dispose of the appeal accordingly. 



The 31st August 1854. 
Present : 

A. DICK, Esq., 1 ; . 

B. J. COLVIN, ^d. y J ° 9 
Petitions Nos. 974 and 976 of 1853. 



In the matter of the petition of*Hurnath Singh and others, Jf em J n B d e a J al 
filed in this Court on the 28th November 1853, praying for the appeui wfiTiie 
admission of a special appeal from the decision of Mr. William against an 
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?owera° f *iut Travers, officiating judge of City Paina, under date the 29th 
<»>urtdFrectin| August 1853, remanding the cases for farther investigation to the 
the defendant! moonsiff (Sujjud Alee Khan) of Ghurhee, who tried the case on 
received! The the 2 1st March 1853, in the case of Kurnath Singh and others, 
words "evi- petitioners, plaintiffs, versus Raol Singh, defendant 
prooI'Mn See- Vakeel of the Petitioner— Mr. J. G. Waller. 

tion XXIV. . 

Regulation Vakeel of the opposite Party— Moonshee Ameer Alee. 

18U, do not This case was laid before the whole Court on the 19th August 
i^ons h o e t?he 1854 > b y Messrs. Dick and Colvin, with the following note: 
witnesses. The moonsiff gave judgment in favor of the plaintiffs exparte, 

refusing the defendant's answer. The defendant appealed, when 
the judge, considering that the moonsiff should have accepted the 
defendant's answer, returned the case for it to be received and for 
investigation de novo. From this order, the plaintiff has specially 
appealed. It has been urged in reply that a special appeal will 
not lie from the judge's order, and it strikes us that it is not admis- 
sible under the law. If Clause I, Section IV., Act XVI. of 1853, 
be looked at, it only provides for special appeals " on the ground 
that the decision hath failed to determine all material points in 
difference in the cause, or hath determined the same, or any of 
them contrary to law, or usage having the force of law." It does 
not appear to us that the question of admission or rejection of an 
answer is a material point in difference in the cause. These words 
necessarily refer to what may be before the Court as in litigation 
let ween the parties. Again, Clause 4 alludes " to any substantial 
error or defect in procedure, or in the investigation of the case, 
provided such error or defect be apparent on the record, and shall 
have produced, or be likely to have produced, any error or defect 
in the decision of the case upon the merits." In the present case, 
the judge's order was rather likely to conduce to a right decision 
of the case. Both clauses of Section IV., Act XVI. of 1853, 
therefore, in our opinion, bar the special appeal, but as this view is 
said to be opposed to previous rulings of the Court, we request 
the opinion of our colleagues. 

Before the whole Court, 30th August 1854. 

Sib R. Barlow. — I think that the petitioner should be heard. 

His case was ordered for exparte decision before the moonsiff, 
as the defendant had not within the time prescribed, filed his answer, 
and judgment was given for the plaintiff petitioner. The defen- 
dant appealed to the judge, pleading that his answer had not been 
received, and the case was returned to the moonsiff, directing him 
to take the answer. 

Petitioner appeals against fhis order. Upon the subject of taking 
the answer, the decision of the Sudder Dewauny Adawlut of the 
17th January last, is cited. It is urged that this petition is based 
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on the provisions of Sections I. and IV., of Act XVI. of 1853; the 
answer being a material point in difference in the cause, so material 
tliat the defendant appealed, and succeeded in his appeal before the 
judge upon the necessity of its admission, and further, that a sub- 
stantial error and defect in the investigation of the case, has been 
committed by the judge, which is likely to have produced an error 
in the decision of the case upon the merits. 

I am clearly of opinion that, under the law quoted, the applica- 
tion for special appeal should be heard. It is unnecessary at this 
stage to decide upon the applicability of the precedent quoted by 
the zillah judge trom Sudaer Dewanny Adawlut Decisions, 15th 
May 1851 ; that will be considered when the appeal is before 
the Court. 

Messrs. J. Dunbar and H. T. Raises. — The point to be 
considered in the special appeal is, whether the judge's order en- 
forces on the lower court " an error in procedure" in hearing and 
considering the defendant's answer to the suit ; if so, it is of course 
"likely to produce an error in the decision of the case on the 
merits," for it will import into the investigation what the law of 
procedure forbids. 

For the consideration of this point, we think the special appeal 
is entitled to a hearing, under Clause 4, Section IV., Act XVI. 
of 1853. 

Messrs. A. Dick and B. J. Colvin. — After a further consi- 
deration on the point in issue, and hearing the pleaders on both 
sides, and the opinions of the judges, we are still of opinion that a 
special appeal does not lie. Not under Clause 1 , because the deci- 
sion appealed from, remanding the appeal and directing an answer 
to be taken from defendant, hath not determined all or any " mate- 
rial points in difference in the cause." Material points in difference 
in the cause, we understand to mean material points in the subject 
matter of the cause, and that they refer solely to what may be in 
litigation between the parties. 

Again not under Clause 4, for though the remand may be found- 
ed on a substantial error of procedure, it cannot, we think, by any 
possibility, produce, or be likely to produce, " any error or defect 
in the decision of the case on the merits." On the contrary, we 
are of opinion, that its natural tendency must be conducive to a 
right decision of the case on the merits, insuring a full hearing of it 
from both parties. 

Final judgment by Messrs. Dick and Colvin. — The 
facts of these cases are clearly and fully stated in the zillah 
judge's decision for Patna, dated 29th August 1853. This special 
appeal is preferred, on the ground that the remand of the judge, 
with the order for admitting the answer of the defendant, is wrong, 
under the ruling of the Sudder Court in their decision of the 15th 
Way 1851. 
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The Section XXIV., Regulation XXIIL of 1814, is now repealed, 
though, as it was in force at th6 time of the moonsiff's decision, 
the legality of his order or otherwise., is dependant on it The 
judge holds that the words "evidence or proofs" in Section XXIV., 
mean the depositions of the witnesses, and not only the documen- 
tary evidence or proofs, and the list of the names of witnesses to be 
summoned, and thinks that the precedent cited bears him out, as 
in that case the depositions of the witnesses had been taken. That 
reason is not however expressed in the Sudder Decision. 

In our opinion the words " evidence or proofs of plaintiff being 
received" mean the evidence or proofs that are required to be filed 
under Sections X. and XII., Regulation XXVI. .of 1814, and do 
not include the depositions of the witnesses. For a second pro- 
ceeding under Section X., Regulation XXVI., would be neces- 
sary if defendant were allowed to answer after the first had been 
held, and the plaintiff had filed his proofs and names of his 
witnesses, and before the depositions of the witnesses had been taken. 

We therefore reverse the decision of the judge in both cases, 
and direct that he recal the causes, and replace them on his own file, 
and try them in appeal on the record. 

The 31st August 1854. 

Present: 

ABER. DICK, Esq., 1 T , 

B. J. COLVIN,E8Q.,r Mrfi7 ^ 

Petition No. 975 op 1853. 



In the matter of the petition of Humath Singh, filed in this Court 
on the 28th November 1853, praying for the admission of a special 
appeal from the decision of Mr. W. Travers, officiating judge of 
Patna, under date the 29th August 1853, reversing (by remanding 
the case for re-trial) that of Moulvee Sujjad Alee Khan, moonsiff of 
Ghurhee, under date 21st March 1853, in the case of Hurnath 
Singh, petitioner, plaintiff, versus Sumbhul Singh, defendant 

Vakeel of Petitioner— Mr. J. G. Waller. 

VaheeU of the Opposite Party—Moonshee Ameer Alee and Baboo 
Kishen Sukha Mooherjea. 

It is hereby certified, that the said application is granted on the 
following grounds: 

This petition is connected with petitions Nos. 974 and 976, 
disposed of this day. The judge, although the answer has been 
filed and replied to, returned the case, as connected with cases Nos. 
86 and 88, which are the cases to which petitions Nos. 974 and 
976, relate. He will now recal this also, and dispose of the appeal 
on the whole record before him. 
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The 9th August 1854, 

Pbesent : 

ABER. DICK, Esq., ) 

Sir R. BARLOW, Babt., / 

J. DUNBAR, Esq., > Judges. 

H. T. RAIKES, Esq. I 

B. J. COLVIN, Esq., J 

Case No. 419 of 1854. 



Summary Appeal from the decision of Mr. William Tayler, Judge of 
Shahabad, dated 3rd March 1854. 

GOVERNMENT, Petitioner 

Vakeel of Petitioner — Baboo Ramapersaud Roy. 

Vakeel of the Opposite Party — Mr. J. G. Waller. 

This case wes referred to the full bench by Mr. B. J. Colvin, oft Government 

the 8th July 1854. . jJ^J |gj a 

" This is an appeal against the order of the judge of Shahabad, case, was 

dated 3rd March last, refusing to alter the practice of allowing ^^jJJaSer 

plaints to be filed on several stamp papers equal to the value connected with 

of the stamp required, and praying that it may be declared illegal. Jj e . 8tax ?{5 1 1, ^i 

" As the subject has been before the Court by correspondence with to fiie^blank 

the Board of Revenue, when an opinion was expressed, contrary stamps with 

to the prayer of the present appeal, (See No. 1256, dated 21st value than the 
July 1852, to Board,) I refer the case to the full bench for judi* amount proper 

. / j . . ,, " J to makeup the 

Ciai decision. ^ required value. 

The following was recorded by Messrs. A. Dick* J. Dunbar and 
B. J. Colvin, on the 19th July 1854: 

"In this case, Government came forward before the judge of Shaha- 
bad, bringing to his notice an instance of a party in appeal before 
him, having engrossed his petition of appeal on a stamp of less value 
than that prescribed by the law, Regulation X. of 1829, filing blank 
stamps to make up the proper amount, and praying that, as this 
was frequently done, and he was ready to show was illegal, it 
might be prohibited. 

" The judge recorded that the objection could not be heard, 
unless preferred by a party in the suit. 

" We are of opinion that though Government was no party in 
the suit, still as the interests of Government in the stamp depart- 
ment were concerned, under their view of the law in force, and the 
practice allowed, they were competent to* come forward and object 
to the legality of the practice, citing the instance. As however the 
practice is founded on a Circular Order No. 99, dated 26th August 
1840, we refer the case to he heard and decided by a full bench 
of the whole Court." 

G 
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" Since the question at issue is one in which the public are interest- 
ed, the Court intimated to the pleaders present, that should any one or 
two of them wish to be heard in favor of the practice, the Court 
• would be ready to accede to their wish." 

The case being brought up for hearing before the full Court of five 
judges, Ramapersaud proceeded to argue on the illegality of the 
practice. He did not object to the Circular Order No. 99 ; what 
Government objected to as illegal was the practice of engrossing 
a plaint on a stamp, say for rupees 8, when the plaint required a 
stamp of perhaps rupees 100, and made up the amount requisite 
by attaching a number of blank pieces of stamp to that on which 
the plaint is written. Sections III. and XVIL, Regulation X. 1829, 
set forth that the documents and pleadings must be written on stamp 
paper, which shows that mere blank stamps are not to be filed. 

Mr. Waller, in answer, said, he did not think the practice illegal, 
for when once the several stamps are pasted together, they become 
one paper or document, and the law does not require the whole of 
even one stamp to be written all over ; he thought, however, that 
some expedient was required to prevent fraud. 

Judgment. 

We are of opinion that the practice objected to is not actually 
illegal. It is not however sanctioned by the Circular Order No. 
99. On expediency, the Court cannot of course enter. Petition 
rejected. 

The 9th August 1854. 

Present : 

ABER. DICK, Esq., 

Sib R. BARLOW, Bart., 

J. DUNBAR, Esq., \ Judges. 

H. T. RA1KES, Esq., 

B. J. COLVIN, Esq., 

Case No. 797 op 1853. 



Summary Appeal from the decision of Mr. W. Trovers, Judge of 
Patna, dated 24th August 1853. 

HAJEE SYED BAHADOOR ALEE, Petitioner, 

versus 

GOVERNMENT, Opposite Party. 

Vakeel of Petitioner — Moonshee Abbas Alee. 

Vakeel of the Opposite Party — Baboo Ramapersaud Roy. 

The applies- This case was referred to the full bench of the whole Court on 
tion of Govern- the 8th April 1854, by Mr. Aber. Dick, presiding in the miscella- 

ment to realixe i . , • i ,i *» -n • . 

stamp feet in neous department, with the following note : 



Digits 



zed by GoOgle 



( 427 ) 

** The petitioner states that his property, which he purchased from C^^^o^of 
the judgment-debtor, Usuf Alee Khan, has been attached and decree,must be 
ordered for sale in execution of a decree against Usuf Alee Khan, preferred with- 
pauper, at the instance of Government to realize stamp fees, after from datTof 
a lapse of more than 14 years from date of decree. And among decree, 
other objections to the order of the judge, he pleads the law of 
limitation as a bar to the claim of Government The Government 
pleader in reply cited the decision* of Mr. Mills of the 23rd March 
1852. 

" I refer the case for determination to a full Court of the five 
judges, as I dissent from the judgment of Mr. Mills. On the first 
point, because the claim of Government against the pauper to the 
fees in question, is based on and originates from the decree, and 
cannot be enforced except in execution of the decree. On the 
second point, because his finding is in direct opposition to Construc- 
tion No. 1348, passed by both the Sudder Courts in concurrence." 

On the 9th August 1854, the case was brought to a hearing before 
the whole Court, when Abbas Alee, for petitioner, urged that the 
right of Government to come on the property of the pauper, rests 
solely on the decree, and cannot be enforced except by sale in 
execution of the decree, therefore though Government be no party 
in the suit, the right of Government against the pauper and his 
property, depends upon the decree. On the second point, Section II., 
Regulation II. of 1806, has application solely to demands of Go- 
vernment to revenue. This demand is totally distinct and must be 

* Proceeding of the Sudder Dewanny Adawlut — (Present: A. J. M. Mills, Esq., 
judge), dated 23rd March 1852, corresponding with llth Cheyt \ 258 2?. &, agreeing 
with nth Cheyt 1259 Fuslee. 

GOVERNMENT, Petitioner. 

This day Baboo Ramapersaud Roy, pleader for the petitioner, being in attendance; 
the petition of the petitioner purporting dissatisfaction with the order, which was 
passed by the judge of Hooghly on the 18th September 1851, and whereby the 
petitioner's petition for realization of fees on account of security in the case brought 
by Kumulmoney Debea in formSt pauperis, and decided on the 6th September 
1836, was rejected, on the ground of being filed after the lapse of 12 years from the 
date of the decision, and praying that a proper order may be passed by this Court, 
and filed on the 18 th December last, together with an ijazutnatna in the name of the 
Government pleader, and a copy of a roobukaree of the above date, came on for hear- 
ing and was perused. The Court is of opinion, that the order of the xillah judge 
should not be upheld for two reasons: — 

First — The petition of the petitioner is not like a petition for execution of a de- 
cree, since Government was not a party in the above case, but merely petitioned for 
realization of the stamp fees which are taken as revenue. 

Secondly* — If such petition be deemed to be a petition for execution of the decree, 
even in that case the period of 60 years has been limited in Section EL, Regulation 
IL of 1806, for Government to prefer claims. The zillah judge's order of the above 
date being therefore reversed, it is ordered that copy of this proceeding, together 
with an English precept, be transmitted to him, with directions that he may replace 
the petition of the petitioner on his file, and make a proper investigation regarding 
the realization of the stamp fees demanded by the Government, and that copies be 
returned* 
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tried under the general laws. Moreover, that law applies to the 
right of institution of suits, not to rights already adjudged. The 
above view of the law has been determined in Construction No. 
1348; and that Construction has been held to be in full force bj 
the whole Court on the 31st January 1852, in the case of Mr. 
Sandes, petitioner. So long then as that Construction continues in 
force, the Government cannot be excepted from the general law of 
limitation. 

BamapersaucL, in answer — Government was no party in the 
case. The Government out of grace allowed the value of the 
stamps to lie at pauper's debit, till the suit was decided, and had a 
elaim upon him, whether the cause were decreed or dismissed ; 
therefore the general law in execution of decree, does not apply to 
them. 

The Construction has reference to certain suits, and nothing to 
do with this claim, which is a revenue claim, and 60 years is the 
limit for preferring it ; Government does not come forward here as 
a party and it is only in that capacity that the Construction refers to 
the Government and the general laws are applicable, and urges the 
analogy in the case of Mr. Sandes, above cited, which is subsequent 
to the Construction. 

Judgment. 

The Court are unanimously of opinion that the claim of Govern* 
ment in question against the pauper is founded on the decree, and 
can be realised only in execution of the decree. 

The above opinion determines the second point, in accordance 
with the Construction No. 1348, which was passed on the very 
same point of pauper's fees. The case is therefore remitted to the 
miscellaneous department for order to be passed on the petition. 
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The 9th August 1854. 

Present: 

ABER. DICK, Esq., -v 
Sir R. BARLOW, Babt./ 
J. DUNBAR, Esq., \Judges. 
H. T. RAIKES, Esq., i 
B. J. COLVIN, Esq., J 

Case No. 863 of 1853. 



Summary Appeal from the decision of Mr. 6. G. Mackintosh, Offi- 
ciating Judge of Purneah, dated 2\th August 1853. 

Mb. M. DEVAINE, Petitionee, 
versus 
Mb. M. S. BELL, Opposite Party. 
Vakeel of Petitioner — Baboo Hurokalee Ghose. 
Vakeel of the Opposite Party — Baboo Ramapersaud Roy. 
This case was referred to the full Court under the following, note An action 
recorded by Mr. H. T. Raikes. SJdOT. 

Mr. H. T. Raikes. — " Mr. Devaine, an Indigo planter, has forcible cut- 
brought this suit against Mr. Bell, and some servants of the factory JSf^jf ^ 1- 




ryo 

"The judge nonsuits the plaintiff, on the ground, that the precedent planter, ieonij 

of this tiourt given in the Select Reports of the Sudder Dewanny, ^enXoug-ht 

dated 26th June 1813, page 69, volume 3rd, does not allow of an °y the ryots, 



action of this nature being brought against the alleged wrong-doer brougiuby'the 
by the Indigo planter, such action being sustainable only by the planter with 
Nntracting ryots .£££?„. 

" The plaintiff has urged m appeal that the action is brought speci- lens it beaUegr- 
fically under Act X. of 1836, and is brought in the manner pointed that^"™* 
out by Section IIL of that law, and that the Sudder Court on the had been pre- 
2nd June 1847, in Case No. 849 of 1844, ruled that an action jStiJf^ 
brought on precisely similar grounds, was good under the law in plant to the 
question. defendants. 

" I send tip this case to the full bench, to try, whether the ruling of 
the Court in the case alluded to as decided on 2nd June 1847, is a 
proper ruling under the provisions of Section III., Act X. of 1836." 

Judgment. 

Sie R. Barlow, and Messrs. J. Dunbar, H. T. Raikes and 
B. J. Cot YIN. — The judges' decision in this case will be found at 
pages 115 and 116 of the Porneah Zillah Decisions for August 
1853, and the special appeal decided by this Court on the 2nd June 
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1847, relied on by the plaintiff as a precedent, at pages 190 and 191 
of the Sudder Decisions for June 1847. 

We are not disposed to agree with the majority of the Court in 
the case cited, but concur with Mr. Hawkins that as the action is 
brought against the defendants on the ground that they forcibly 
cut and carried away Indigo plant, for which the plaintiff had made 
advances to the ryots, it cannot be sustained under the provisions 
of Section III., Act X. of 1836, which are expressly intend- 
ed to afford remedy against parties who " prevail upon the ryot to 
break the contract" entered into for the delivery of Indigo plant 
Neither in the present suit, nor in the precedent quoted, is there 
any allegation of connivance on the part of the ryot, or any reason 
given to warrant assumption, that the ryots had been prevailed upon 
to part with the plant to the defendants. 

Under these circumstances we uphold the order of nonsuit and 
reject this appeal. 

Mb. A. Dick. — On a careful re-consideration of the judgment 
given by Mr. Jackson and myself, in the case cited by the pleader 
of petitioner, dated 2nd June 1847, I am satisfied of its correct- 
ness. All depends on the meaning of the word " prevail. " The 
primary signification of prevail (prce-valeo) is — overcome, overpower, 
and its secondary signification is, induce, persuade. The legislature 
was, I think, happy in the selection of the word, as it includes and 
comprehends both force and fraud ; and that such was the inten- 
tion of the legislature, is manifest from the concluding portion of 
the Section III., Act X. of 1836. The injured party is " entitled to 
proceed by civil action against the person, who shall have so prevailed 
on the ryot, as well as against the ryot, and to recover from him, 
or them, jointly or severally. 19 If, as in the present case, and in 
that of 2nd June of 1847, the ryot was prevailed on by force, over- 
powered when even in the act of carrying the Indigo plant to 
deliver to the plaintiff, by the defendant, and the plant taken away ; 
then the party injured would bring, and has brought, his action for 
damages against the wrong-doer alone. Had the ryot been pre- 
vailed upon willingly to break his engagement, then the action 
would have been brought against him and the wrong-doer, con- 
jointly. 

If the law be confined to the secondary signification of the word 
" prevail, "it will become null. The decision of the judge in this 
very case is a luminous illustration of its being of no effect The 
judge records that the suit could not have been instituted under 
Section III., Act X. of 1836, as force is set forth; that law being 
inapplicable, it having reference only to the case of persons pre- 
vailing upon ryots to evade their contract" And then decides, 
that the suit will not lie, the ryot alone having a right of action, 
under the ruling of the Sudder Court, in their decision of 26th June 
1813. Now the object of the enactment of Act X. of 1836, was 
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seemingly to remedy the evil brought to light by the decision of 
1813: To give a lien on Indigo crops cultivated and engaged for 
on sums advanced ; and to enable a planter who had made the 
advances, to sue all wrong-doers who prevailed upon ryots to a 
breach of contract To interpret the law, so as to render those only 
amenable, who prevail by fraud, and declare them irresponsible who 
prevail by force, seems to me irrational, and to encourage breaches 
of the peace as well as breaches of contract ; which I cannot con- 
ceive the legislature could have contemplated or intended. I would 
therefore reverse the decision of the judge, and desire him to decide 
the case on its merits. I would observe, that an order of nonsuit, in 
such cases, is inapplicable ; for if the suit will not lie under the Act 
X. of 1836, it will not lie at all. Suit for damages may perhaps 
be brought, and the object attained by a circuitous mode, if the 

!>lanter who advances has the precaution to take such a contract 
rom the ryot as will enable him to come upon him for damages in 
case of non-delivery under all circumstances ; and then the ryot 
might sue to recover from the forcible wrong-doer. Such a 
procedure, however, I do not think the legislature intended to 
sanction, and render indispensible to the ends of justice. 



The 10th August 1854. 
Present : 
ABER. DICK, Esq., 1 T . 

Sib R. BARLOW, Bart., J- 7 "^' 

.Case No. 810 of 1853. 



Petition for review of Orders passed by Mr. J. R. Colvin, dated 

Uth July 1853. 
BHAGWANCHUNDER GHOSE and others, Petitioners, 

versus 

GIRDHUR GHOSE, Opposite Party. 

Vakeel of Petitioner — Baboo Ramapersaud Roy. 

Vakeel of Opposite Party — Baboo Kishen Kishore Ghose. 

Mb. A. Dick.— This case, though pleaded for petitioner by an Review of 
able pleader of this Court, seems to have been very carelessly ad- the decision of 
vocated. The petitioner in the case, ftirdhur Ghose, came up on hJ ^fTth* 
the plea, that there was no proof he ever was in possession of the Court* granted 
property decreed, and therefore under the decree he was not liable. by the 9° ncur - 
The principal sudder ameen and the judge would not allow him tSo'jSSun- 
this plea, because he had before objected to the amount of wasilat der the Court's 
due by him, and on such ground had appealed and specially appeal- 28tfr U Julj.° f 
ed in vain, without ever having urged this objection. The judge of 
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this Court, seeing that the decree for wasilat against those who 
might have been in possession, and that no proof of Girdhur's pos- 
session had been alluded to in the principal sadder ameen's decision, 
which the judge affirmed, reversed their orders and thus released 
him. Had it been shown to Mr. Colvin that Girdhur had in the 
most explicit terms declared his own possession on the property in 
his answer to the plaint, and that he had admitted his possession 
and disputed merely with regard to the amount, in the execution 
of the decree, I feel satisfied that Mr. Colvin would either have 
held him bound by his own acts, or, in consequence of the alle- 
gations of plaintiffs that he was only a fictitious person, have at 
least remanded the case for evidence, to prove the possession of 
Girdhur, to be required, and on it to decide his liability or not I 
think therefore the circumstances of the case seem in justice to 
require a review, and I would therefore grant it Girdhur, by the 
decision in the suit, has been convicted of unfair conduct with his 
principal, and therefore should be carefully dealt with. There are 
precedents, of Mr. Colvin's among the number, of a review being 
granted and a former order reversed by a single judge in the mis- 
cellaneous department. I am however of opinion* that the prac- 
tice in cases of review of judgments in regular causes, should be 
followed, and therefore send on this case for another voice. 

Sib R. Barlow. — I concur with Mr. Dick, as the defendant 
admitted being in possession and in the course of execution, when 
ordered to pay wasilat under the decree, he only disputed the 
amount claimed on that score. He now repudiates all responsibility 
for wasilat, pleading the decree does not affect.him, as he was not 
in possession. The plea is not good ; it is a new one, contrary to 
his deliberate answer in the original case, and he must be held 
answerable. 

* Resolution of the Presidency Court of Sudder Dewanny Adawhit, dated tk 
2&th July IS54— Present: A. Dick; Esq., Sir R. Barlow, BarU, J. Dunbar, H. T. 
Raikes and B. J. Colvin, Esquires, Judges. 

Read a note from Mr. B. J. Colvin, suggesting that a role be laid down to settle 
whether an application for review of an order passed in the miscellaneous depart- 
ment by a judge, who has subsequently left the Court, can be admitted by a single 

TCie Court resolve that applications for review of orders, passed in the miscel- 
laneous department by a judge, who is no longer attached to the Court, or who is 
otherwise prevented, by absence or other cause, from hearing the applications, are 
not to be admitted, except by the concurrent opinions of two judges. 
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The 21st August 1854. 

Present: 

J. DUNBAR, Esq., \ r . 
H. T. KAIKES,Esq., j Jud 9 es * 

Case No. 309 op 1851. 



ROT KOUSUL SINGH, (Defendant,) Appellant, 

versus 
MEER ABDOOLLA, (Plaintiff,) Respondent. 
Vakeel of Appellant — Baboo Ramapersaud Roy. 
Vakeel of Respondent— >Moonshee Ameer Alee. 

With reference to the above case, published at page 1021 of 
the printed decisions for September 1852, the following order is 
passed, on a petition from the mohurir for correction of certain 
errors in the accounts : 

The mohurir who has been employed to draw up an account on 
the principle enunciated in the Court's decree, has represented that 
the pleader on the part of the appellant has pointed out some 
mistakes in the mode of drawing up the account, and requests the 
permission of the Court to rectify them, as the accounts having been 
given in preparatory to the issue of the decree, he cannot alter 
them without permission of the Court. 

The matter having been brought before us this day, in the 
presence of the vakeels of both parties, Moonshee Ameer Alee 
objects to any alteration being made in the accounts as rendered, 
unless the mohurir specified the exact alteration he proposed to 
make in them. 

The Court, however, overruled this objection, considering that as 
the mohurir in whose hand the preparation of the accounts was 
given, had himself admitted that some alterations were necessary, 
and requested the Court's permission to amend the accounts ac- 
cordingly, he should be allowed to do so, as, when again submitted, 
they would of course be open to the revision of toe parties, and 
any objections to them could still he heard. 

Ordered accordingly. 



A mohurir 
of the Court 
having* applied 
for permission 
to correct an 
error hi the 
accounts 
drawn up by 
him to be era- 
bodied in the 
decree, leave to 
that effect was 
granted. 
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The 30th August 1854, 

Present : 

ABER. DICK, Esq., 1 

Sir R. BARLOW, Bart., | 

J. DUNBAR, Esq., y Judges. 

H. T. RAIKES,Esq., 

B. J. COLVIN, Esq., J 

Case No. 135 of 1854. 

Summary Appeal from the decision of Mr. E. D' Costa, Principal 

Sudder Ameen of Tvrhoot, dated 29th November 1853. 

DOORGA SUHAEE, Petitioner, 

versus 

CHUMMUN CHOWDREE and others, Opposite Party. 

Vakeel of Petitioner — Mr. J. G. Waller. 

Vakeel of the Opposite Party — Moonshee Ameer Alee. 

Defendant This case was referred by Mr. A. Dick, to the full Court of five 
or respondent judges, to determine whether a plaintiff is obliged to reply to each 
to apLaT tided defendant, in cas0 there be several, and they file their answers 
against the separately, anfl on different dates, or it be sufficient for him to reply 

lower court re- to ^ e w ^°' e °f t ^ iem at onc0 > within the prescribed period, counted 

fusing to strike from the date of the filing of the last answer. 

fiieTnd°ef Act The precedents cited for the petitioner, Summary Reports, 

xxi U x.ofi84i page 71. 

for default. Moonshee Ameer Alee, for plaintiff — contended that the order of 

the principal sudder ameen was correct, and cited Select Reports, 
Volume VII, page 226, 7th February 1846, and Sudder Dewanny 
Decisions, 11th May 1847, page 99. 

On the case being brought up for hearing, Mr. Raikes suggested 
a doubt as to the hearing of such a petition on the part of a defen- 
dant Mr. Waller then proceeded to argue, that a summary appeal 
against such an interlocutory order does lie, and has been always 
allowed, and cites the case of Carew, defendant, against Bramdo, 
plaintiff, dated 9th March 1846; and that where the law, Section 
III., Act XXIX. of 1841, allows an appeal on a matter of fact, it 
is even-handed, and allows such appeal to both parties equally. 

Moonshee Ameer Alee, for plaintiff, answered that the whole of 
the cited Act, XXIX. of 1841, has reference solely to plaintiffs and 
appellants ; and the 3rd Section, which allows a summary appeal, 
must be held to refer to plaintiffs and appellants only. In like 
manner, in the instance of paupers, if the judge admits a petitioner 
to sue as a pauper, in consideration of his having a cause of action, 
the defendant cannot appeal summarily against such order, though 
if the prayer of the petitioner be rejected by the judge, on that 
account, the petitioner is permitted to appeal summarily. 
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Mr. Waller, in reply. — The instance of a pauper petitioner, allud- 
ed to, is totally different ; the order in that case is still open to dis- 
cussion and decision in the trial of the case, whereas in the present 
instance, the order for proceeding with the cause is final. 

With regard to the intent of the law, Act XXIX. of 1841, stated 
by Ameer Alee, the practice of the Court has been contrariwise. I 
have cited the case of Carew and now cite another of the Maharaja of 
Burdwan, (defendant,) appellant, versus Gunesh Tewaree ; and I 
know not a single case in which the Court has ruled that no appeal 
lies on th e part of a defendant or respondent 

Case postponed to allow pleaders on both sides to file precedents 
on the practice of the Court in hearing such cases, also precedents 
of regular appeals in which such interlocutory order, as that appealed 
against in this case, has been held to be open in regular appeal to be 
considered and reversed. 

Judgment. 

Messrs. A. Dick and J. Dunbar. — We are of opinion that 
there is much strength in the argument urged by Mr. Waller, 
that a practice followed by every judge since the law in question was 
enacted, and never once objected to by any pleader on either side, 
cannot be clearly prohibited by the law. It must rest on a mere 
construction, a difference of opinion in the several judges. To 
interfere with a long-continued practice on such a ground, can only 
tend to destroy all confidence in the Court's proceedings. We 
would uphold the principle, that unless the practice and decisions of 
former times and former Judges be positively illegal or palpably 
wrong and absurd, they should be respected and adhered to. The 
report furnished and numerous precedents show that the universal 
practice has been to admit such summary appeals from respondents. 
The law in question was passed to expedite the trial of suits and 
prevent those who instituted them from unnecessarily delaying 
their final decision. Who so much concerned in seeing such a law 
duly carried out, as the parties who have been forced into the 
suits? Is it just then to deprive them of all power of interference 
in causing the law to be acted up to, and enforced, when the law 
has not expressly prohibited it? The provision in Section III., Act 
XXIX. of 1841, is enacted to prevent the question of default being 
taken up in a regular appeal by plaintiff or appellant. There 
is nothing prohibitory to the respondent If the respondent cannot 
appeal summarily, he cannot appeal at all ; for whatever he may 
have done to cause the law to be enforced, if the lower courts dis- 
regard his attempts, and go on to judgment, all that he may urge 
in regular appeal on that point, cannot be heard under Act XVII. of 
1847. We therefore consider the practice not contrary to law, and 
in itself expedient, just and proper. And here we would observe 
that thus a power without timely check would be vested in the 
lower courts, which we think the legislature could not have 
intended. 
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SlE R. Barlow. — The point now under discussion has never 
before been argued by counsel ; miscellaneous orders have been 
passed by single judges, as reported by the serishtadar, which 
appear to have been in favor of the principle urged by the 
appellant 

The subject has been brought up for consideration of the Court 
at large, and has been fully heard. 

It is argued by Mr. Waller, for the appellant, that the provisions 
of Act XXIX. of 1841, were enacted for the benefit of the 
defendant, and that if he can prove laches on the part of a plaintiff 
or appellant, he is entitled to claim that the suit be struck off by 
the court ; this he argues is the intent of Section III of the law. 
Act* XXIX* of 1841, as I read it, refers to the case of a plaintiff, 
and appellant in laches, and by Section III., no appeal shall lie 
against the decision passed in accordance with the provisons of 
the preceding clauses of this Act, other than a summary one on 
the fact of default Here no decision imposing the penalty of 
default, has been passed, and the- case is still going on. The law 
manifestly proposes a case struck off on default of plaintiff or 
appellant; throughout the Act no mention is made of a defendant 
or respondent, except as connected with costs, which by Section IL 
of the Act, must be awarded to him. I would dismiss the appeal 

Mb. H. T. Raikes. — I concur with Sir R. Barlow that t 
summary appeal on the part of a defendant, seeking to impose the 
penalty of default upon the plaintiff in the cause, is not warranted by 
Act XXIX. of 1841. 

That Act directs the Courts to strike off cases from their files in 
which a plaintiff or appellant neglects to proceed in his suit oft 
appeal for six weeks, and Section III. declares that " no appeal 
shall lie against the decision passed in accordance with the preceding 
clauses of this Act other than a summary.appeal on the fact of 
default." 

The only decision which can be passed in accordance with the 
provisions referred to, is one of dismissal, against which the plaintiff 
or appellant can only be supposed likely to appeal. 

In the case before us, no decision has been given ; the Court below 
has merely refused to impose the penalty of default on the plaintiff 
at the instance of the appellant, a defendant in the cause. For a sum- 
mary appeal of this kind, the law does not provide, and it appears 
to me that the right is reserved solely to the plaintiff or appellant, 
to whose detriment the provisions of the Act can only be brought 
into operation. 

Mb. B. J. Colvin. — I concur with Sir R. Barlow and Mr. 
Raikes, in their opinions on this matter. 

By the whole Court — According to the opinion of the ma- 
jority of the judges, Sir R. Barlow, and Messrs. Raikes and 
Colvin, the summary appeal of petitioner is inadmissible* It ** 
therefore rejected. 
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The 25th October 1854. 

Present: 

Sir R. BARLOW, Bart., 1 T • 
H. T. RAIKES, Esq., J***?*' 

J. H. f ATTON, Esq., Officiating Judge. 
Case No. 326 of 1853. 



Special Appeal from t fa decision of Mr. E. Da Costa, Principal 
Sudder Ameen of Tirhoot, dated 15th January 1853, affirming a 
decree passed by Moulvee Iradut Alee, Moonsiff of Mozufferpore, 
dated Mth April 1852. 

SHAH AHMED ALEE, (Plaintiff,) Appellant, 

versus 

BAKUR ALEE, on his demise, BEBEE AMEERUN, 
(Defendant,) Respondent. 

Vakeels of Appellant — Baboo Kishen Kishore Ghose and Mr. J. G. 

Waller. 

Vakeel of Respondent — Baboo Sumbhoonath Pundit 

This case was admitted to special appeal, on the 2nd August Sllit dismta- 
1853, under the following certificate, recorded by Sir R. Barlow ed by the lower 
and Mr. H. T. Raikes :- J£* «£ •• 

" Plaintiff bought a 4 annas 10 gundas share of Chuck Moorolla- champerty, re- 
pore, the property was resumed by Government, and in the absence jjjjjjjjf ^esti- 
of plaintiff settled with the defendant who had sold to plaintiff pre- gation as to 
viously. The execution of the deed of sale is admitted, but receipt J^J^^e* 
of full consideration is denied. Saintiff by the 

" It is necessary to explain the nature and terms of the deed in defendant, 
.question. The plaintiff agreed to advance to the defendant rupees 
500, and also agreed to pay the costs on an action, which the defen- 
dant was about to bring against Sheo Suhae and Beejnath Sahoos, 
the mortgagees, who had obtained a decree against defendant's bro- 
thers, the mortgagers of the same property now in litigation, to them. 
Defendant sued on his right of pre-emption, and obtained judgment 
against the decreedars. Plaintiff in this case sues for possession of 
4 annas 10 gundas out of the 4 annas 16 gundas, the subject of 
the suit above alluded to, (Bakur Alee, versus Sheo Suhae and 
others,) upon the strength of deed of sale executed by Bakur 
Alee in his favor, 24th July 1837, corresponding with 20th Rub- 
beeossanee 1253 Hijree. 

" Defendant pleads that the rupees 500 aljuded to, were not paid 
by plaintiff, but by himself. 

" The moonsiff dismissed the plaint for want of proof, and also on 
the ground of champerty. 
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" The principal sudder ameen confirmed the moonsiff 8 decision 
on the principle that champerty is against the roles of the courts, 
without consideration of the merits. 

" Application for admission is made: first, on the ground that the 
plaint is not one which involves champerty ; and secondly, that the 
objection of champerty does not apply to the rules and practice of 
the courts of this country. 

" The only question at issue now is, whether the rupees 500 were 
paid by the plaintiff or by the defendant to the mortgagees, Sheo 
Suhae and Beejnath Sahoos. 

" The defendant does not in his answer plead that the costs of the 
suit he brought against them were not paid by plaintiff; on the 
contrary, after the resumption he admitted before the deputy collec- 
tor that the plaintiff did pay the costs of that suit, so that there 
only remains the question, whether the specific sum of rupees 500 
was paid by plaintiff? — if it was, he is entitled to possession. A plea, 
not raised by the parties to the suit, has been set up by the princi- 
pal sudder ameen, and the action has been disposed of on the point 
of champerty alone by the principal sudder ameen. 

" We admit a special appeal to try whether the absence of recital, 
of specific consideration received, in the deed of 24th July 1837 (in 
the matter of costs) gives rise to a case of champerty, under the 
circumstances detailed, or whether receipt of costs of suit, as above 
shown, not being a part of defendant's pleadings in this case, the 
objection to the word c costs' in the deed of sale, on which the 
principal sudder ameen founds his judgment of champerty, is not 
cured and inapplicable at the present stage. 

** Secondly. — To determine whether, under the circumstances of 
the case, champerty is at all applicable in this case." 

Mr. J. G. Waller for Plaintiff. — This is no case of champerty, 
but is upon clear grounds, having no illegality in the transaction 
between the parties ; plaintiff was actually put in possession, he 
aided another party to gain his rights in a separate suit, and that 
party entered into agreements with the present plaintiff and gave 
him possession. 

Baboo Sumbhoonath Pundit contrd. — The moonsiff dismissed the 
plaint, under the precedent 29th September 1836, dated 15th August 
1840 and under Mahomedan law, for the terms of the deed are 
not specific The principal sudder ameen took up the defect that 
the plaint was multifarious on several descriptions of deeds and 
therefore inadmissible. 

The case he declared to be one of champerty upon the ikrar and 
the precedent 11th September 1851, for the terms of it show that 
4 annas 10 gundas of the property were sold for costs of suit, 
&c, if a decree were obtained. 

The costs of the suit are not specified, though the amount pur- 
chase is. At page 592, Sudder Dewanny Adawlut reports, champerty 
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is declared to be purchase under certain conditions, if judgment be 
given in favor of a certain party; further quotes fysala, 13th May 
1852, Sadder Dewanny Adawlut, prohibiting gambling transactions. 

Judgment. 

The principal sudder ameen has decided this case on the ground 
that it is one of champerty, without adverting to, or investigating 
the plea urged by the plaintiff that he obtained possession from the 
defendant, and the agreement between the parties had been carried 
out and completed ; subsequent to which, this cause of action arose, 
on the defendant obtaining a settlement from the revenue authorities 
after the resumption of the land by Government, by which act the 
plaintiff was dispossessed. 

This fact is the first which should be tried, for out of it the ques- 
tion of champerty might possibly arise. Without committing our- 
selves, however, to any opinion on this point, we deem it necessary 
to remand the case to the court of first instance for the determi- 
nation of the point above noted ; should it be established that pos- 
session was not given, the question, whether the circumstances 
constitute a case of champerty, will be open to discussion as affect- 
ing the title on which the plaintiff claims. 



The 26th October 1854. 
Present : 
H. T. RAIKES, Esq., Judge. 
J. H. PATTON, Esq., Officiating Judge. 

Petition No. 177 of 1854. 



In the matter of the petition of Bishonath Singh and others, jMnd 

filed in this Court, on the 9th March 1854, praying for the admission ed to the judge 
of a special appeal from the decision of Mr. E. Lautour, additional **** instroc- 
judge of zillah Behar, under date the 16th January 1854, reversing j£™ %^ w 
that of Moulvee Ashad Alee Ehan, sudder ameen of that district, decree, 
under date 16th December 1851, in the case of Bukhoree Singh 
and others, plaintiffs, versus Bishonath Singh and others, defen- 
dants. 

Vakeel of the Petitioner — Mr. Waller. 

It is hereby certified that the said application is granted on the 
following grounds. 

This is one of those cases between the same parties decided by 
the additional judge of Behar on the 16th January 1854. The 
judge's decisions in the three suits will be found at pages 25 to 27 
of the printed decisions of zillah Behar for the month of Janu- 
ary 1854. 
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Special appeals have been preferred from the judge's decisions, 
in all the three cases, and both parties are represented before this 
Court 

The suits were instituted under circumstances which led the 
judge to take up the cases together apparently, and in drawing out 
his decrees he has referred to his reasons in one case as the grounds 
of his decision in another, but in a manner so unintelligible that we 
lire unable to understand on what conclusions these suits have 
been decided. 

The pleaders before us have been equally at a loss to afford the 
explanations necessary to make these decrees intelligible, and it 
their suggestion we remand the cases to the additional judge d 
direct him to draw up fresh decrees, detailing the grounds of fe 
decision in each case without reference to the others, so that to 
decision in each may be complete in itself. 



TflE 26th OfcTOtiER 1854. 
Pbesent : 
H. T. RAIKES, Esq., Judge. 
J. H. PATTON, Esq., Officiating Judge. 

Petition No. 178 of 1854. 



See preced- fr the matter of the petition of Bishonath Singh and others, filed 
Bg case# in this Court, on the 9th March 1854, praying for the admission of 

a special appeal from the decision of Mr. E< Lautour, additional 
judge of zillah Behar, under date the 16th January 1854, revers- 
ing that of Moulvee Ashad Alee, sudder ameen of that district, 
under date 16th December 1851, in the case of Bishonath Singh 
and others, plaintiffs^ versus Bukhoree Singh and others, defen- 
dants. 

Vakeel df Petitioner— Mr. WalW. 

It is hereby certified that the said application is grafted on the 
following grounds. 

For grounds of admission of special appeal see preceding case 
No. 177. 
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The 26th October 1854. 
Present: 
H. T. RAIKES, Esq., Judge. 
J. H. PATTON, Esq,, Officiating Judge. 

Petition No. 346 op 1854. 



case. 



In the matter of the petition of Aghoree Singh and others, filed see preccd- 
in this Court, on the 10th April 1854, praying for the admission of "* 
a special appeal from the decision of Mr. E. Lautour, additional 
judge of zillah Behar, under date the 16th January 1854, reversing 
that of Moulvee Syud Ashad Alee Khan, sudder ameen of that 
district, under date 16th December 1851, in the case of Bishonath 
Singh and others, plaintiffs, versus Aghoree Singh and others, 
defendants. 

Vakeel of Petitioner— Baboo Ramapersaud Roy. 

It is hereby certified that the said application is granted on the 
following grounds. 

For grounds of admission of special appeal see preceding case 
No. 177. 



The 26th October 1854. 
Present: 
H. T. RAIKES, Esq., Judge. 
J. H. PATTON, Esq., Officiating Judge. 

Petition No. 348 of 1854. 



In the matter of the petition of Aghoree Singh and others, filed See preced. 
in this Court, on the 10th April 1854, praying for the admission of *"* <***• 
a special appeal from the decision of Mr. E. Lautour, additional 
judge of Behar, under date the 16th January 1854, affirming that 
of Moulvee Ashad Alee Khan, sudder ameen of that district, under 
date 16th December 1851, in the case of Aghoree Singh and others, 
plaintiffs, versus Bishonath Singh and others, defendants. 

Vakeel of Petitioner — Murkamut Hossein. 

It is hereby certified that the said application is granted on the 
following ground 

For grounds of admission of special appeal see preceding case 
No. 177. 
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Tub 1st November 1854. 

Present : 

Sir R. BARLOW, Babt., » T . Mm 
H. T. RAIKES, Esq., /•"»*»*• 

J. H. PATTON, Esq., Officiating Judge. 



Special Appeals from the decision of Mirza Mahomed Siddiq Khan, 
Principal Sudder Ameen of Zillah Sarun, dated ISth August, 
1852, reversing a decree af Syud Ashad Alee, Moonsiffof Chum- 
parun, dated 30th March 1850. 

Case No. 144 of 1853. 

RAMRUCHA SINGH and others, (Defendants,) 
Appellants, 

versus 

MOHDNT BUDUL DASS and others, (Plaintiffs,) 
Respondents. 

Vakeel of Appellants — Moonshee Ameer Alee. 

Vakeel of Respondents — Baboo Kishen Kishore Ghose. 

Case No. 145 of 1853. 

RAMRUCHA SINGH and others, (Plaintiffs,) 
Appellants, 

versus 

MOHUNT BUDUL DASS and others, (Defendants,) 
Respondents. 

Vakeel of Appellants — Moonshee Ameer Alee. 
Vakeel of Respondents — Baboo Kishen Kishore Ghose. 
This case was admitted to special appeal on the 6th April 1853, When in 
under the following certificate, recorded by Sir R. Barlow and ^^Son' * 

Mr. J. R. Colvin. decree by the 

"Plaintiff sued to have his right of possession in village Rajpore ^*Vto££ 
Kenol upheld to the extent of 22 beegas, which he states the ariaes with 
defendant occupies under cover of a settlement made with him by ^^ted^nr the 
the resumption officer in excess of the 125 beegas, which quantity decree, regard- 
of land only was resumed. ftftj?" 11 ' 

"In another suit (No. 821) also before the Court, the defendants land under the 
have sued the plaintiff for possession of the same 22 beegas, their ^eleminatton 
claim being founded on their engagement entered into with the of the question 
Government- and on the allegation that the lands had been relin- J^^ 1 ™^ 
quished to them, and they held them under the settlement until thedecree, not 
again dispossessed by the plaintiff subsequent to a decree of Court, J^/Jl^ 1 " 
dated April 1827. * ** 
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SS^pI^y " The moonsiff gave judgment in favor of Ramrucha Singh upon 

scribed by Sec- the strength of the decree which had, on 25th April 1827, been 

j^J^nf passed in his favor by the civil courts against the defendant, who 

ofj&d. ° * then pleaded as belonged to his lakhiraj tenure. He was of opinion 

that by Regulation IX. of 1833, the revenue authorities, whose 

orders he considered to be of a miscellaneous nature, could not 

interfere with a judicial award of the court, that of 1827. He 

therefore decreed in favor of plaintiff. The principal sudder ameen 

reversed the decree, with reference to Sections V. to IX. of the 

Regulation above quoted, under which he held the decision of the 

revenue authorities to be final and not open to consideration by the 

courts. 

" An application for admission to special appeal is made: 
" First — On the ground that the true intent of Regulation IX. of 
1833, is discoverable from perusal of Construction No. 1128. It is 
therein laid down that a revenue officer cannot interfere in regard 
to any case which may have been already judicially determined 
by a court of civil judicature, either as an original or in appeal 

" Secondly. — Because the decisions in the cases of Hurgovini 
Ghose and Baboo Lai Beharee, of the 17th July 1847 and 2nd 
September 1850, are not applicable to this case ; and, 

" Thirdly. — Because the principal sudder ameen applies the lav 
of limitation which he assumes to run from 1835, the date of bun- 
dobust. 

" We admit the special appeal to try the first and last points 
urged. There is a case reported at page 74, volume 7 of the Sudder 
Decisions, 7th February 1842, which bears on this question, and 
which it will perhaps be expedient to take into consideration in the 
course of the argument upon the case. It appears to us doubtfbl 
whether a judicial award, given by a punchayet under Sections V. 
to IX. of that law, is, under any circumstances, under the very 
express wording of Section Ia., open to revision by the civil 
. court " 

Judgment. 

a The proceedings before the Court show that a decree bad been 
given to the Government to resume 125 beegas of lahhiraj land in 
the possession of the plaintiff in this suit, and on an ameen proceed- 
ing to measure the lands, he reported that the resumed estate com- 
prised 148 beegas of land, 22 of which were disputed and claimed 
by the defendants in this suit as belonging to their mal land. The 
defendants in support of their claim produced a decision of the 
civil court, upholding their possession of the lands against an 
adverse suit brought by the plaintiffs to eject them. 

As both parties alleged possession, the collector directed them to 
appoint arbitrators, and on the defendant's refusing or omitting to 
do so, the collector appointed a punchayet under Section VL, Kegu- 
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lation IX. of 1833, to decide the point in dispute, viz., whether the 
lands appertained to the resumed lakhiraj or to the mal property of 
the defendant 

The punch ay et determined in favor of the plaintiffs, who on an 
allegation of right and dispossession by the defendant after settle- 
ment with Government si*ed in the courts for possession* 

We are of opinion that, under the circumstances above stated, the 
question was not one which could be judicially determined by the 
collector ; the dispute arose in the course of execution of the special 
commissioner's decree, to which the defendants were no parties, and 
it brings forward a plea that the land claimed was not comprised 
in those subject to the order of resumption, and consequently to the 
operation of the settlement Until this point had been decided by a 
competent authority, viz., that pronouncing the decree, the collector 
has not the authority to proceed in the summary manner prescribed 
by Sections V. to IX. of Regulation IX. of 1833 ; the decision of 
the principal sudder ameen, therefore, upholding the award of the 
puncnayet as final and not open to question by the Court, is, in our 
opinion, erroneous and must be reversed 

The case to be returned to the principal sudder ameen for deci? 
sion on its general merits. 

The 1st November 1854. 

Present : 

Sir R. BARLOW, Babt.,\ t , 
H. T. RA1KES, Esq., y**9"* 

J. H. PATTON, Esq., Officiating Judge. 

Case No. 280 of 1853. 



Special Appeal from the decision of Mr. S. Bowing, Acting Judge 
of Chittagong, dated \bth December 1852, reversing a decree of 
Moulvee Ameerooddeen Khan, Sudder Ameen of that District, 
under date 31s/ March 1852. 

JOOGXJLKISHORE and others, (Plaintiffs,) Appellants, 

versus 

SUFDER ALEE and others, (Defendants,) 
Respondents. 

Vakeel of Appellants — Baboo Kishen Kishore Ghose. 

Vakeels of Respondents — Baboos Ramapersaud Roy and Moulvee 

Ahmed Alee. 

This case was admitted to special appeal on the 27th June 1853, Case ro- 
under the following certificate recorded by Messrs. Dunbar and JJJ|ftJ^ 
Kaikes. of ? SejSd^ 

c 
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* The particulars of the suit, in which the petitioners were parties, 
will be found recorded in the decision of the officiating judge of 
zillah Chittagong of the 18th December 1852, pages 360 and 361. 

" The present application is on the ground — 

" First — That the defendants Ahmed Alee and Sufder Alee 
admitted that they had purchased the rights in the inferior tenure, 
held by Muddun and Shumshare, and, as these men had held the 
lands as an etmam only on a pottah granted by the collector, without 
mention of any previous right, they could not plead a right of pos- 
session under any lease anterior to the sale, which put the lands 
into the hands of the collector. 

" Secondly. — That the judge decreed for the appellants for the 
whole extent of 13 droons, 4 kanees, 19 g. and 2 c, but as the 
etmam consisted only of <L 11-4-1, the difference (2 droons 
18£ cottas) should not have been included in the decree. 

" The objections taken to the decision of the judge appear to us 
to be reasonable and just, and we admit the special appeal to try 
whether, under the circumstances stated, his judgment should not 
be set aside." 

Baboo Kishen Kishore for petitioner. — Petitioner had a talook in 
the Government noabad; the collector sold the talook and it was 
bought by Government, who held it as sale-purchasers. Muddun 
and Shumshare got a settlement from the collector of a 11 
droon, 14 kanees, 1 g., in the talook; the revenue sale was 
reversed subsequently. As the Government purchase of the talook 
was held to be invalid, the settlement made by the collector with 
Muddun, &c, from whom the defendants bought, is also invalid 
This was the cause of our action. The principal sudder amees 
gave in a decree, the judge reversed it on the ground that defen- 
dants had rights previous to the sale. 

When the defendants made the settlement with Government, they 
did not forward previous title. 

Baboo Ramapersaud contrd ; urges that the judge has found that 
the etmamee tenure was in existence previous to the sale of the 
talook, and as the point before the lower court, was simply whe- 
ther the tenure was of the collector's creation or existed before what 
the plaintiff brought into controversy, and was decided in our favor; 
the fact being so found, special appeal is barred on that point 

Judgment. 

This is a suit for possession of 13 d. 4 k. 19 g. 2 c, with mesne 
profits. The collector sold some land belonging to the plaintiffs, in 
1835, and bought them on account of Government He settled 
11 d. 4 k. with Muddun and Shumshare. In 1842 the above sale 
was annulled, but the collector nevertheless upheld Muddun's pos- 
session as an etmam, and in July 1843 sold it for arrears to Abdool 
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Sobhan, from whom the (appellants) defendants, "Sufder Alee and 
Ahmed Alee, bought it. They plead the etmam tenure existed long 
before the estate was held khas by the collector. 

The collector in his answer stated that the etmam was granted 
by him while the melial was khas in his management. The sudcler 
ameen held that the etmam was created by the collector and 
decreed for the plaintiffs. 

The judge declares the issue to be, whether the etmam was or 
was not in existence before the estate was held khas, and upon the 
strength of a decree of the sudder ameen's court of 1831, filed in 
the appeal, though the defendants were unable to file the original 
lease to establish the existence of the mehal as an etmam before the 
collector held it khas, reversed the sudder ameen's decision and 
dismissed the plaint 

We consider both the grounds upon which the special appeal was 
admitted valid. 

The decree of 1831 was between other parties. The subject 
matter in dispute teas 4 kanees only of land, said to be situate 
in 7 droons; such a decree cannot be held good as against 
13 d. 9 4 A., 19 ff., 2 c. y nearly double the extent claimed in this case. 

The judge has, however, relying on the previous existence of an 
etmam, without specifying whether it consisted of 4 kanees or 7 
droons, or of 11 droons, as stated by the plaintiff, dismissed the 
whole of the plaintiff's claim, amounting to between 13 and 14 
droons, and without showing what was the actual extent of the 
etmam referred to in the decree in 1835. 

The defendants claimed only so much as was alleged by plaintiff 
to have been given to them bv the collector, though they founded 
their rights on a tenure created antecedent to the collector's. The 
excess therefore of 2 droons and 18£ cottas could, under no circum- 
stances, belong to the defendants, irrespective altogether of the lands 
included in the etmam, but the plaintiff's suit for these 2 droons 
18£ cottas is also dismissed, this is the second point admitted in the 
certificate. The judge's investigation is altogether insufficient and 
his decision vague as to the grounds of it, while it is irregular in 
depriving the plaintiff of a portion of his claim to which the defen- 
dants did not prefer any title. For the above reasons, we would 
remand the case to the judge for complete investigation and direct 
him to draw up his judgment in accordance with the provisions of 
Act XII. of 1843. 
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*The 2nd November 1854. 
Present : 
H. T. RAIKES, Esq., Judge. 

J. H. PATTON, Esq.; Officiating Judge. 
Petition No. 134 of 1854. 



Remand on ^ N ^ e matter of the petition of Baboo Choonee Shah and others, 

application for filed in this Court on the 28th February 1854, praying for the 

to^itexSiS^ 1 * admission of a special appeal from the decision of Mr. H Atherton, 

the fact whe- Additional Judge of zillah Tirhoot, under date the 2nd December 

ju^TiSehal 1853 > * ffirmin g ^at of Mr. J. Weston, 2nd principal sudderameen 

was resumed of that district, under date the 4th August 1852, in the case of 

of a lu^rcS** ^aboo Choonee Lai and others, petitioners, plaintiffs, verm 

tenure. Sutbhaipa and others, defendants. 

Vakeel of Petitioner — Baboo Ramapersnud Roy. 
Vakeel of the opposite party — Moonshee Ameer Alee. 

It is hereby certified that the said application is granted on the 
following grounds : 

The plaintiff sued to recover possession of a julkur, held By 
defendant under settlement with the collector as part of a resumed 
mehal, on the plea that the julkur pertained to his nizamut mehaJ 
and had been wrongly included in the settlement of the ZaA&ra/ 
holding. 

The judge, in confirming the decision of the court of first instance, 
observes that the dispute regarding the julkur arose at the time of 
settling a lakhiraj resumed mehal, and that the plaintiff should have 
carried his objection against its being included in the settlement 
before the special commissioner's court and ruled, in accordance with 
the court below, that the suit could not be entertained in the civil 
court under the precedent of the Court in the case of Raja 
Bejoygovind Singh, appellant, plaintiff, versus Raja Bydianund 
Singh and others, dated 6th of March 1844. 

The precedent quoted does not apply, as the julkur is not proved 
to have been included in the resumption decree, this point must 
first be inquired into, as it is alleged by the plaintiff that it was 
never resumed with the lakhiraj lands and that it constitutes a por- 
tion of his nizamut mehal. 

"We admit the special appeal, and as both parties are represented 
before us, we remand the case to the principal sudder ameen, who 
will first try and determine whether the julkur in dispute was 
resumed as forming a part of the lakhiraj holding, and should that 
be proved to be fact, then, under the precedent quoted, the question 
of plaintiff's distinct and separate right cannot be tried by the civil 
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court, but should it not appear that the julkur pertained to the land 
resumed, the rights of the parties must be determined in the usual 
course. 



The 7th Novembeb 1854. 

Present: 

Sir R. BARLOW, Bart., It.. 
H. T. R AIRES, Esq., /«""#<*• 

J. H. PATTON, Esq., Officiating Judge. 

Cases Nos. 439 op 1852 and 6 op 1853. 



Regular Appeal from the decision of Mr. W. Luke, Judge of 
Mtdnapore, dated 1th July 1852. 

DHUNMONEE DEBEA, (Defendant,) Appellant, 

versus 
W. N. HEDGER, (Plaintiff,) Respondent. 

DOORGACHURN BANERJEA, (ThirdParty,) Defendant. 

Vakeels of Appellant— Mr. Allan and Mr. Waller. 

Vakeel of Respondent — Baboo Kishen Kishore Ghose. 

Vakeel of the third party — Moonshee Alee Afsur. 

Mr. Allan, for appellant. — The plaintiff sues for rupees 5,604, Case re- 
surplus proceeds of lot Burbarea, sold for arrears of revenue. My manded in 
client bought from Kamiknath defendant, before the sale was made. K^if a"*" 

Plaintiff sues on rights arising out of a sheriff's sale, 19th Septem- Court holding 
her 1848, the title of Kamiknath is said to have been seized by the that the piain- 

\ 'a* J tiiFs suit was 

Sheriff. not mukifari- 

Dhunmonee, my client, claims preferential right on purchase °™» ^J^L 
of March 1848 from the defendant Kamiknath, for rupees 2,000. not been gwie 
I will first address myself to the objection of multifariousness. j nt ? sufficient- 
Quotes decision of 13th August 1851, Sudder Dewanny Adawlut, lJwer courts. 
in support of the plea, and also Story's pleadings in Equity, page 
224, of 2nd Edition, reads note at foot of page. 

Baboo Kishen Kishore Ghose contra, on multifariousness. — The 
plaintiff has but one right upon one document and one ground, he 
can sue several defendants together. Plaintiff claims excess pro- 
ceeds of a sale of land which he bought before the sheriff, but was 
unable to get possession of. Quotes page 354, volume VII., Sudder 
Select Reports. Proof of my client's purchase at the sheriff's sale 
would be required, in an action against both Dhunmonee and 
Doorgachurn. 

The cases quoted by my opponent are claims of different nature, 
brought in one plaint This is a case in which one claim is brought 
forward against two parties, by whose acts plaintiff is endamaged, 
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they having carried off proceeds of sale of land spld for Government 
revenue, which land was, by right of purchase, the property of 
plaintiff. 

Mr. Allan. — If this action had been against the defendants in 
possession of the land, then the action would have been good, bat the 
suit is for money, which had been carried off by two defendants 
under distinct claims against their co-defendant Again, the decree 
in this case is against both defendants jointly, their responsibilities 
not having been defined. 

By the Court. 

The majority of the Court are of opinion that the plaintiff has 
come in upon one ground only against the defendants. He bought 
the estate at a sheriff's sale and before he could get possession, it was 
sold for arrears of revenue to Government. Nothing was left for 
him to recover the amount of his purchase-money, but to sue for 
the excess proceeds of that sale. Had he sued the defendants 
separately, his ground of action would have been the same against 
both, namely, that they had carried off his property, or what stood 
in lieu of his property, the estate he had bought. The precedent at 
page 354, volume VII. of Select Reports, Sudder Dewanny Adawlut, 
appears to us to justify the form of this action. All the judges 
at a full sitting of the Court ruled that the ground of action being 
one, a suit can be entertained, notwithstanding that distinct claims 
be set up by different defendants ; in other words the validity of a 
plaint is not affected by the number of issues in defence. 

Mb. H. T. RAiKEa — I do not think the precedent quoted applies 
to the present case ; the property therein referred to was an estate, 
and the plaintiff sued for possession under a deed of sale, the defen- 
dants claimed portions of the land under different titles, the only 
question was which was the preferential one, and one snit only 
necessary to decide that point ; the present suit is for money paid 
away by the collector of revenue in unequal portions to Dhun- 
monee and Doorgachurn, the defendants, the allegation being that 
in each transaction, one of the defendants had colluded with Kamik- 
nath to procure payment of the money ; there is no allegation how- 
ever, that Dhunmonee and Doorgachurn colluded with each other, 
nor is any community of interests or connection between them or their 
acts apparent, nor does their acting in concert with Kamiknath, if 
true, constitute any. There is therefore no reason to allow such a 
suit to proceed jointly, and the result in the present instance has 
been a joint decree against all the defendants, whereby Doorgachurn 
is made answerable for Dhunmonee's debt as well as his own, and 
vice versd, without any privity of interests having been proved. 
Under the practice of our courts, hitherto, I should say the plea of 
multifariousness and misjoinder is good, and is a valid objection to 
trying the suit as laid in the present action. 
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Mr; Allan proceeds to the second issue. 

If the plaintiffs deed of sale be defective, then the bill of sale to 
defendant must stand ; quotes Macpherson, page 373, and the cases 
there cited show that unless attachment have taken place alienation 
is permitted of bond fide. Dhuninonee's title is of March, and 
Hedger's of September 1848. No attachment is proved on the 
record, and the Court will not infer execution of writ on any parti- 
cular day, shown with data to that effect The writ did not issue 
till the 23rd March, while Dhunmonee's purchase was 14th idem; 
quotes Fulton's Reports, page 33, Bindrabun Dass and Ootumchand, 
Supreme Court Decisions. Until the writ of execution relied on 
in the plaint has been executed, the debtor's land was alienable. 

Mr. J. G. Waller, on the same side. — The judge assumes the 
writ issued on the 23rd March, the attachment took place, that 
the alienation by deed, which was registered on the 27th, (a fact, 
which however the judge seems to douot and upon that doubt raises 
a suspicion of the bond fides of the sale previously made to my client 
Dhunmonee) is collusive, and therefore, says the judge, it may be 
fairly presumed that the deed was collusively drawn between her 
and Kamiknath, both of them being aware of the attachment previ- 
ously. A declaration by the judge, upon his, suspicions of collusion 
between the defendants without proof of plaintiffs rights, is not 
good in law or equity. 

Baboo Kishen Khhore Ghose, contrd. — There is a kubala filed by 
Dhunmonee in the case in which Hedger is plaintiff, but no evi- 
dence to it 

In her own case against Doorgachurn and Kamiknath, she filed 
no kubala, but only copies of depositions in the summary case tried 
between those parties and the evidence was held, to be not good. 
Doorgachurn got a decree against Kamiknath, and in execution 
Dhunmonee claimed 1he property in that case; plaintiff was no 
party to the suit The mere statement of a previous purchase by 
defendant, unsupported by proofs, is of no avail. The evidence 
taken, in the absence of plaintiff, cannot be produced against him. 
The defendant Dhunmonee was bound to produce evidence in this 
to prove the kubala she filed in it ; she has not done this. 

Judgment. 

The plaintiff Hedger, was bound to prove his case — first, he 
bought at a sheriff's sale the right and title of Kamiknath, but never 
took measures to enforce such right, till by the sale of the estate, 
on account of arrears to Government, the opportunity of taking 
possession was lost to him. He then sued for the excess proceeds 
of the sale to which he laid claim under the rights which accrued 
to him as purchaser of the estate in the sheriff's court 
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Defendant pleade4 pjFpipw ,,{OTQtas£ ^imdflS [a registered deed 
The judge upon suspicions of t)ie bonajfiae nature of the transaction, 
between the defendants Dhuninoiee fcrid Kamiknath, to whom the 
estate originally belo^g^ artd T nplon ftfe'^r&tmA ttatf'fhe registra- 
tion of the deed of sale; was eftrii few -fiis^sUubse^ient to the 
attachment by the Supreme Cpprt, j^g^^t* ^ virtue of which 
plaintiff purchased, rejected the defendant's p(eas, ana gave a decree 
in favor of plaintiff. : {,) ^ v * y,f 

There was a case between Dhunmonee, plaintiff, and Kamiknath, 
defendai>^ Bei#&?g< J»fee Ae ^pr^pak^uider.^^Wi^hidfc'Af 
jiul^e called -ii^ oa^e ^lst jTi|n^ ^2,^Jw^ h^.d^w^shotoWi'le 
ttiea ^irawaneqi^sl^ith yfe\ ^rvva^ ^t,;hwe t ^^)dippoaed'*f till 
Kbveniber of tliat year, ana was then dismissed upon th&^sriwdtof 
the decision of this case, which yvw rass^ljn ^t^^^P 1 ?^ 0118 ' 
Dhunmort^fe / oh l ftSihg he* stiftiiki ^ppeale<f to" tWtJourt, and both 
cases are now before us. ' ^ ? 

We find op : f^jftQ^ »ai8T^fiF.i«teYAf.dfra«lSffiafeHt of the 
estate, which was S9I4, as allefiedifto^ihe_d^f^an^ o^yd$8f|trcli 
1848,^Kami&iatti \Xti4 wnlfrqm tji Supreme CWt'under which 
plaintiff claims did not issue till tVie 23rd of that mqnth, the pro- 
perty wab tiwrefoft &&*i**>te tfn ttie ^flfcttid tttt *ii&m&tf$m 
was not the consequence of ^h^ iisue oTtfce writ from the Supreme 
Cpurt^ an^j^as ^ec^s^y (; % $e. Jjidgq, fri'MY** Jwe^eAbtiflfflb 
., oft tn6'foerii|s j^ Ip.hpye^er^^ 
cfiksfe 4 \fras ^reviou^-io that or plaintiff, ancLwh^h^f i^U JllMfc 
fide\ transaction., r> ,„~ \, -,: : r , ltI , "..» x ;<[ "--.7/ > miaS .H aiS 

"TJiere'was evidence on tb^rec^r^pn t^jgjii^^ ,t^41(&flp0qt! 
Dhunmonee versa*. Kamifaatn^i^gnt wp.fo, t^^4^ vfeopUbdT 
court' below,, and pUppd oil tbfs,'f eqw-c^jQ , wljip^n^fplftirtw *&' 
the titoe of fts admission T> j, tW jjiag? tRofc na^fi^j*tteiuiirtt4to^ 
judgs hasnpt qonsidere^.jt^t ^i^gc^t^U,^ ritl^p^J^rjCMfe] 
now before Ihe U>ui% j; ^ ; ^ ^, , t ... ,;,' -,«, L-onr.iln * -nhwJ 

In fact the cases- have not been decided ^tqpj^Iiqffl^fe l)J*o&4f* 
them mnst bp retupred;4^ 

fully weighing all ttjat has been urgQ4;J? jMfoi JMtt%*i dfWflft thM>* 
with reference Iq tli? atyvq remarks* f .. : * . , . ; > '{iaiMoni adT M 
. v s .. - ;, ,t,.- • ,-. 1 >j.«iG 'l .:,. lm i:: M -0'/i'^ yd* bnB t eoiJoi> 

|. - . -. . - \, ,- - - *. \ • -■!■-,. "*' j!i''i 1 '"J lol 99109b b92«4 

*.' , ilt \\ T . v ■ ; . V/ ,-!.,■')•• v-il . ZI fminog <I 9^ufil07J 

, . , ,. ^ . ^ ■,■ 1 ; ; c,.»: .-<-> sttO'ZiDsb Hs ifiiiJ : 

... * i'i^ j * j.' t '*- J loiiiltn^oi od i9. r u 

. ^^. , ,.' , *,. ^... J'l: -« i!tb*»'J?'>TJ »:;• 

... . . ,j , *,- . - - < - ■ \ : t>ii"o . ai il " 

, • jii;;ot? v "* 
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The 8th November 1854. 

Present: 

Sir R. BARLOW, Babt.,\ 7m§ . m 
H. T. RAIKES, Esq., J j "V**- 

J. H. PATTON, Esq., Officiating Judge. 
Case No. 368 of 1853. 

Special Appeal from the decision of Ramlochun Ghose, Principal 
Sudder Atneen of Nuddea, dated \bth January 1853, reversing 
a decree of Gopeenath Base, Moonsiff of Santipore, dated 29th 
May 1852. 

GAITREE DEBEAH, Dependant, (Appellant,) 

versus 

KISHORE LAL, (Plaintiff,) Respondent. 

Vakeels of Appellant — Mr. Waller and Baboo Jugdanund 
Mookerjee. 

Vakeels of Respondent — Baboos Poorunchunder Roy and Kishen 
Kishore Ghose. 

This case was admitted to special appeal on the 22nd August Advil suit 
1853. under the following certificates, recorded by Sir R. Barlow I? 1 ?™* 6 * 

j »* it t d *l decision of a 

andMr.il. 1. Kaifces: — deputy coilec- 

Sir R. Barlow. — " Plantiff sued the defendant before the torinasum- 
deputv collector for balance of rents with interest at rupees 187. re^ must be 
The .deputy collector decreed the sum of rupees 72 according to old brought with- 
rates or jumma, and dismissed the remainder of the claim under f^m the date 
Section iC, Regulation VIII. of 1831, and at the same time referred of the order of 
to the provisions of Sections IX. and X., Regulation V. of 1812, as whom^ ap* 
barring enhanced rents, till due notice under the terms of the law peal was pre- 
was served npon defendant WfiS? 

" The plaintiff desires to reverse so much of the collector a deci- tor's order, 
sion as rejects the amount claimed and disallowed. 

" The moonsiff dismissed the plaint in the absence of the required 
notice, and the principal sudder ameen overruled that decision and 
passed decree for plaintiff, reversing the deputy collector's order, as 
by Clause 1, Section IX., Regulation VII. of 1822, it is declared 
' that all decisions on the demands of the zemindars shall here- 
after be regulated by the rates of rent and mode of payment avowed 
and ascertained at the settlement and recorded in the deputy collec- 
tor's proceedings, until distinctly altered by mutual agreement or 
after full investigation in a regular suit.' 

" It is pleaded by the special appellant that this decision is bad on 
two grounds : 



Digits 



zed by G00gle 



( 454 ) 

■ • , • t 

w Fsr*£r^Th&t enhanced rente cannot bo awarded without service 
of notice. i 

u Secondly*— Thai the rates at which plaintiff sues were modified 
ta reversal of the settlement made with him. 

" The respondent has, in my judgment* clearly failed to qarry out 
tha provisions of the law which alone would enable him to demand 
enhanced rente from *be defendant A ryo$, though subject to 
enhancement, ianotHable to payment of an increased jumma».«^cept 
under tie conditions of Sections IX. and X., Regulation V. of 1812, 
no formal notioe bppfeas^liy was served on the defendant in thp 
case. The question of enhanced rent was not one* that jqould be 
retognftsed by. ilje "deputy golieeter, any thing said by that ptfcer 
on t)w:aubjeot, ( mmJt fee b? Id. to be obiter 4wtum: a suit for (pe re- 
versal of such an award, was therefore unnecessary, 

a The plaintiff's oasejtf&st be looked upon in the light iff paction 
brought toq tie enhancement of rent without compliance with tip 
requisition of the law of procedure laid down in Sections |X» sad 
X*, already adverted to, without which no greater rent it exjgCUi 
than that paid under previous engagements. No civil court will 
award an enhanced rent without due notice served for that 
Impose* 

,. a I admit a special appeal to try ; \ . 

4 < c jfiret«-~Wh&thdr the law quoted by the principal sadder amsqn 
can affect this oa$e, as the deputy collector's decision was oof a 
judicial award, or whether the plaintiff can come in, except W*r 
Sections IX. and X,, Regulation V. of 18 1 2* 

* Secondly.— I would admit a special appeal further to try wbetfcr 
by Section VL, Regulation VIILof 1831, the plaintiff ianot Jbeyoti 
bis time, as the deputy collector's decision was passed newly, lour 
years before this suit was instituted, the object of which is.to tpst 
the legality of the deputy collector's order dismissing a portion of 
plaintiff's claim and;ato/br recovery ofca&U thereon* . u 

" Thirdly >~~kt there has been a re-aciyustmeat of tfre sates, ,of 
settlement after institution of this suit, should the above prints 
first and second, be overruled, it will remain to be dejtenq^ffl 
what amount should be decreed to plaintiff." ■ . ; w 

Mjl H. T. Raikbs.— " I concur with Sir R. Barlow in admttfcflg 
a special appeal on the first point of this certificate, and, on (fee 
second point regarding the ***** of the summary suit which. Jlp 

I)laintiff seeks to recover in this suit, and to which th& : sp$$fl 
imitation law regarding suite to contest an award in the revenue 
courts may apply, but I do not think the plaintiff is barred by that 
law from bringing an action after one year for any chritai ttrhnttthe 
revenue courts rejected, the limitation appears to me to Kppiy solely 
to judicial awards y which cannot be disputed by regular, atiit after 
the lapse of a twelve-month/ 
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Mr. J. G. Waller, — I proceed to argue the point of limitation and 
to show the party came t6 revert* the revenue offioefa d'eckfon, 30th 
September 1847, and 12th June 1850, in the civil court, s& fa* as 
regards the amount which the deputy collector disallowed with costs 
thereon before him. This action, 10th June 1851, wa* brought foaur 
years after the deputy collector's decision, in contra-neiKioft of Section 
VL, Regulation VIH. 1821, the provisions of wMdh afford remedy 
when a suit is brought within 12 months only. 

Baboo Jugdamnd Mookerfee, in fHippott— TbedepvrtycoHeotorfs 
decision is dated 30th September 1847, tite decision of lhe*46mmis+ 
sionefr in appeal is of 12th June 1850, and it ia pleaded this suit is 
within 12 months from the last date. .*■ j '»■ * - I 

TJTiq commissioner dismissed thef appeal, agth«depatyhM-4€$ded 
the case on its merits, and the^e was ne poiwt 6f law twhiofc be 1 , the 
commissioner, could touch, . i - , i ■ j. . 

Baboo Kishen Kishore Ghost, tmtrd-^The grovfoi above taken 
was urged before the moonsHF, but disallowed, a* the appeal against 
the deputy's order was made to the collector within the prescribed 
period, the case was not taken up -for tome rime* the cooMsussiozufr 
therefore sent for it and ordered that an application for * reversal of 
the summary decision should be made to the dvil courts at page 
650, Sndder Dewanny Adawlut, 5th July 1848, the Court rprted 
that the limitation should run from date of the apyial dedsf oq. 
The provisions of S^tion VI., Regulation VIIL of 1634; d6 hot 
apply to this case. The prayer to reverse the deputy collector's 
decision is superfluous and cannot bar the claim under the general 
law of limitation. As to the costs before the deputy eoikcteU, 
shoriltl the Court determine that limitation does apply,** much of 
the claim as regards the costs come under that principle and will 
alone be affected by the Court's ruling* Lastly, thenwtr* of prow 
ing that limitation is applicable, k with the defendant • 
: Mr. J. (3. Walter, ccmlrL — The plaintiff i* bound to *h*w firtt, 
that he was in the civil court 1 within the prescribed period, he 
now endeavours to change hie pleadings* Plaintiff «ued to test the 
legality of the deputy collector's proceedings, he does not aome in 
tinder Regulation IV. of 1793, but urges that be has come in 
within a twelve-month of the commissioner 5 * order, ^and the lower 
court ' asserts that the plaint is in time, that ivwithiri 19 months* 
No tender of copy of the copy of the depnty collector's decision is 
put in, but the plaintiff states, that record was before the collector 
himself, but no suit was brought till 185 1« 

Judgment. 
Sir R* Barlow and Mr* J. H. Pattonw — Section XX., Re- 
gulation IX* of 1833, clearly speaks of appeal to superior authori- 
ties. Now a deputy collector vested with foil powers, as in this 
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iasA, ifciidrciwfr ithe Baiwenautborijl^ «^ thB^colleotor himself, fcnd 
tke^otfefikri afi^alififom the ^ciBrore-rf iti» former to'th»]a8&; 
csafnlofbe 'adadfrtiediegally } + the plaintiff c^ti not tiierefoBef$a,?etl»* 
tonkatiohf 'btjjt pleading an appeal to the boliector. /The /platltjf 
^itehtrtnftbtf euaiiuiissioner rnr .the; merits of the case* .net noa^e 
irrelevancy of the law; under Section IV*, Regiilatfca Vilt jjf 
d48l^rh©/8h6Ald bav«;gcflie» within one month lUiuder . Btteb <»rt5itm- 
fstttncra/'fcut'te did not -appear ■ before that authority for i^y 
fjr&eaiq *»t! j!^m // ^-m*.- x '**. ,• ,, .♦• . •.» -., ,,. v t : / :j , 

bfoS^dtf*n ¥1. distinctly poirits ontithat in turder toooatwfetfcftiiupr 
Hbaqy -wnertb of i ' the i are vera tie » aritlrcniit£e*, ; the time; for ibstiMHio^«f 
c alMiiti8ltoU3)e/iie8tidcted tp ( the.lpeciftd: ©£ ofce j^iwvftojri;cWiY*tJ<fr 
tender of the collector's decision. The plaifitiffVsiiitlfc <&Mstyxifc 
jcfcarfesrtetf,! tfce7 fltfe»*39 toiderapo^tl^iplaitty tbft^teadw^tfiay 
-mrtie ctran^ediTO-piiD^uees/af the'caaeitltoughapjfeal; OTI j 1] 
i't/fbepacflba^tBrtthwheld to:thek.pfeadm^ai ;io:r 

r n ' The plaintiff isuadJ tei i amend the thqtaty <tolletitaift jpro<Ww^ <f 

titkg inipcra ij^l^s*imdudiag interest* aitd obt«nediadfl«!r«e:% 
rupees 72 only, the remamdet^ofi tlmcfaim was diemift*^ i^ 
^cto^ruXiyRpgtiJdtion YHI. <>f 1831, by the><tBotafiffi ^ ([ 
liTi^ defendant pleaded JmitatiOuutKler Section VI tf;jlfM$ 
-which/ • adlqwa vtta', period iof #fu yrnr wily ;for wptifltttioa; ^jwilbifl 
ithotrvii bonr^fcoJTdvermlof a smmmatfy decwipttof tjbfa flgrffift 
«tfhhrifiyy *b le^cricnkted. ftwft date, of deliv^y ^r^^ ^mk 
idthe^rty^gaiostwlwmthft award is mrtde, frf^;c«^r'i 
,decmsH^ v.- .. ; i ■ ** ■ ' *" v _.■ .* ,, : ^t , : vi 

j; lit a^>pearl from the record, that. the plaui tiff did, appeal; 4otfe 
collector of Nuddea, and that officer on the 2nd of October 18$) 
fdtornddf the/case td (the deptrty-coilector, directing him if h* 'tknft 
Ijmojqr, <*iv consideration of i tW petitioner V t)bjeotie£Wb to^?i«w 
ihia jadgmiilttaiid to debide the case. -v ti L : 

< ; In June 1S4&, anothetr pcitukicm was presented by.pUintift'apaoiii- 
Jtttf to the cofleoton saying, an -order for review jtf ijitfJgpejrt W 
.already beeopa&aad,:bnt<had not been earned o»t as it shcuW.haw 
been. - . . - •■»<>, .t-;j 

In August of the same year reference to the order foe rfflk** 
alleged to have been passed, is made- by the petitioner j whoyep^t- 
ing that it had nctt been .carried- oat, pray a the Eetforti jpte ^ 
brought fhwntbe itBgnbtion VII serishu. ami disposed #W^ 
collector or his assistants. lathe month i of, August of tive ssbw 
year, petitioner applied for copies of ctocttmeats* or, tire fctttfd *W 
had been disposed of on tlie 13th September 1849* .ftbe deftflWPJ 
petitioned the deputy collector sayittg, the eade had :b*ea 4#lW 
of already, and urging that the -above ilpetitkms \tfere: tmktftfand 
inadmissible. * : ■ V .:>; 
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' iA rootmkarefc of the revenuer cttmmbwioneiv dated . 12th Jatm 
*l$6t^is''th4 next document on the iteoord in which thai officer 
atatas,- that it is noli apparent whether the order of the 2nd October 
4847*, was ever carried oat, the order -seemed tq hikrvta b&tfi 
ftntotvypdf owe, but he declined interference under Sebticti IV;, 
ftegblatfonVIILof 1831. • * i •• 

-■ 'The clep«ty collector's decision was of September 1847, and) ibis 
^Jvit'acoibn was brought in Jntie 1851, for its: reversal; 12 . months 
after the order of the commissioner of revenue, which he pleads 
j^tffiee the arfmisferon of the: plaint The pllindif in hi£ nepty^Ud 
Ihot meat the fctojection bisect by tbe defendant irt^hls drawer spec** 
Ifcajly; <iw the ground of limitation baling ton out by Section VL, 
fte^fclicto VlfcL t>f 188L , ; 

; It'i&^tmrt had: been brooght nmler Sectiom XIVi V Riegnlatkrn 
III. of I793j the ^«wd Mmuatkrii hiw«£ l&yearSy itiwasincttsfr- 
bent on. the plaintiff to have stated tint fact in the plaint, or at least 
lh : ^^*ejplyi ithatth^ defendant mighty witk th« data before him, 
-Shkp* Kfe answer a«4owKitgiy. ■ Urged, howeVer*n8 be was: by ikb 
d^fendant/to plea^l to the objeotion taAen and pointed -eutin lb© 
T&MWevj plaintiff fatted to notkti it altogether* :t 

Dissatisfied with the ttoonsiffs deci^Jk^phantiff^eakii to tfefe 
principal audder atneen, and defendant ia that conrt again pleaded 
firnitetfon. The^pwncipal audder ameen without giving iBnyi deot- 
stoh v oft the poh^ 1 disposed of it on its general meritmand feeirenid 
«tbe'Woonsi*f'* oihN\ The petitioner, it will appear, failed tnobUia- 
in^ the re^rsal of the deputy ^joilectxjr'aord^retf September L843, 
before the collector, to whom he appealed in the October foHowin^, 
and^hd 4eSjri»d the' deputy touseJuB discretion as to- rehearing 
the ease. "' ' '■ ; - - : ' " '* '• ■ "' ':■ ■■ '■ " •-. 

* The caste was sent back to the deputy, and in August 1847, 
petitfone* Emitted tbe esse haql been. disposed of, when be applied 
for documents on the record on that ground. The suit 'for renrersal 
Vras avowedly brcmght within 12 months of the oonuuissiofterh order 
tm (tie 10th June' 1851, whereas it should have been instituted 
^tnfrr 12 tootoths from the collector's order d September 1847, 
supposing an appeal would lie to him. 

: v/ The action then was not brought, withhrthe prescribed time of 
one year, from the date of its remand by the collector on petition- 
er's appeal; no plea of non+tender, or refusal of tbe collector'* order, 
or of application to the collector for that order with date annexed, 
i& alleged by tbe plaint, tbe answer dealt with tbe plaint as laid, and 
the plaintiff now cannot fall bade on tbe general law of 12 years 
to save his time; Under tbe above circumstances, we would give 
jttdginent in favor of the appellant with costs. 

Mr: H. T. RaiicbS.— I find a difficulty in applying tbe law of 
limitation prescribed by Section VI., Regulation VIII. of 1831, in 
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this case, which , i* not met by piy colleagues' decision. The law 
declares "that the admission or regular *tnt& to contest stimmkry 
awards of ttye revenue authorities in such matters, (arre&rt or exac- 
tions of rent) shall be restricted to the period of one year from the 
date of the delivery or of the tender to the party against whonxtfie 
award is made of the collector** decision" In the case before 'us^ 
there is rto record of either * delivery or tender* of the cottectpW 
decision, and the fact that there is " no plea of non-Under or 
refusal of the collector's order" as remarked by my colleagues, does 
Hot, iti my opinion^ solve the difficulty, as the Collector was boprid to 
make iuch tender whether applied to or not, and tye'fact of his i$ 
doing so is patent on the record of the summary sttit. , Stich tetixtet 
would have t>een endorsed on the decisloto itself^ and riot Wing 
been 'made, the law has not been properly compiled wffh, tad it 
seems very questionable whether we can in lieu of this date, 'substi- 
tute the date of the collector's decision, as the period from which th$ 
prescribed year of limitation is to run. The lower cotafa have 
found no facts on which to have m decision on this point, and as the 
case is before us in*pfttia}*ppe*i<otiiy, a strict \ application of the 
law is incumbent upon us. If tbgn the requirements of the law have 
not been complied with, and that for which we should look, namely, 
the date of delivery W fender of thd collector's 1 decision, is not 
forthcoming, I would r&frain from ihterfering witfc • the decision 
passed upon the merits an&vdJsowas Ith* special ttppefel. 



The 18t$ November 1854, 

{ . Present: , , ,. iV ^ 

Sk T. RAIKES, Esq*, Jbfe*..' ,/ ! ., x 

J. H. PATTONi Esq., Officiate*? Jht&g* \\ 

"' , K VtotWkfc NO. 399 6*<I&54 K <' :i. 



.\l. 



Decision of 
the lower 
court reversed 
and case re- 
manded with 
reference to 
the precedent 



In the matter of the petition of Crorachand Gosain and others, filed 
in this Court on the 24th April 1854, {fraying ffo thte admi&ion of 
a special appeal frota the dectsitin of , Mr. , W> Bell, jutfge of zillah 
Rungpore, wufcr date the 24tb January 1854- reversing that of 
Baboo Beqeenaih Bose, sudder ameen of that district, under date 
6th May 1853, in the xrase of Oorachand Gosain and others, plain- 
tiffs, versus Sreemotee Debea and others, defendants. 

Vakeel of petitioner— Jtaboo Kishen Kishore Ghose. 

Vakeel of the opposite Partg-~Mr. J. G. Waller* 

It is hereby certified that the stud application is granted on tirt 
following grounds : — 
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The judged decision' is given at Wgpjt ot ziliah Kungpore deci- 
sions for January 1854, , . ., 

Plaintiff* special appellant, sued Ilia co-sharers for the recovery 
of revenue in excess of his own share. 

The judge has nonsuited hinx on t 
yras defective, not specifying the shares 

The special appeal is preferred, on t 
is directly opposed to the ruling of ih< 
poink in the case of Kaleedas Nejbjjee, 
Sypd Mahon*ed Shah Chowdree and o 
^9tbJPecembeirlfe50. ; 

. Af we find,, the. precedent quoted exactly in point, We admh the 
special appeal and, the respondents b^ing represented ,t>efore us. we 
reverse the decision pf the judge and remand the case, directing him 
to apply the doctrine laid, down in fh^ precedent quoted, and' oecide 
th$ case on its, nierits.', :'*,.. . ,, /" 



TfcE 23ttD NOTEMBEB 1854/ 

Si* B. BARLOW, Ba R t,,\ ~ . 
H. T. RAIKES, Esq., t j'***:, . 
J. H, PATTON, Esq., Officiating, Judgti 
Case Na 142 op 1853. * 



Special Appeal from the decision of Roy Sreenaih Bidyabageesh, 
Principal Sudder Ameenof Chtitagong, dated \2th August 1852, 
reversing a decree of M&ukw* Abdaol Futtah Cazee, Sudder 
Moonsiff of that district, dated 10*A,dw*ilj861. , , 

OMER ALEE ,audNETA OHAZ¥^ (Defendants,) 
Appellants, 

.. versus 

•„ . MUSST. BEBEE JAN, (Plajntipp # >R^spqn»enx. 

Vakeel of Appellants— Moonshee Aftaiaodeen. 

Vakeel of Respondent— fyed Meerhamut ffossein. 

This case was admitted to special appeal on the 4th April 1853, Decision o£ 
under the following certificate recorded by Messrs. W. B. Jackson the lower 
and J. Dunbar:- A Z3?& 

" The plaintiff sues for possession of 7 kanees and upwards of land case not dis- 
in mouza Patantollej &c*, described as included in certain dags of JjjjJ^ ** a P" 
the collector's survey, with allfgption* that these lands have been 
made over to Munnee Bebee, under a decree of 1834 in her favor 
against Ruhman Khan, by an ameen sent in execution of that decree. 
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It is admitted that Muuee Bebee got possession of the land in 
dispute under that decree of court 

" Plaintiff now sues as having obtained a right to the lands from 
Sobhan Khan, son of Rahman Khan, defendant in the former case 
of Munnee Bebee, by virtue of a deed which she, plaintiff, calls a 
pharkhuttee. The suit is against defendant, who has bought Munnee 
Bebee's right 

" The principal sudder ameen awards possession of the land, 
because in the decree of Munee Bebee there is no specification of 
boundaries, and such decrees do not admit of being executed. 

" Two objections occur to this decision : — 

" First — That the decree of Munnee Bebee had been executed, 
and the land in question had been assigned to her under that 
decree by the court having authority to execute, this is sufficient 
proof that the decree covered and awarded the particular lands in 
question, and it was no longer open to question, whether it did so or 
not : the reason assigned by the principal sudder ameen is therefore 
untenable. 

" Plaintiff sues as representative of Sobhan Khan, who derived 
from Ruhman Khan, the defendant in the old suit Plaintiff is 
equally bound by that decree with the party from whom she derives 
her title, the decree is therefore not opened to question. 

" We admit special appeal to try whether, on the above grounds, 
the principal sudder ameen's decision is not erroneous. 9 

Judgment. 

The judgment of the lower court is upon the merits of the case. 
The plaintiff's pharkhuttee and his settlement with Government of 
the lands in dispute are said to be proved, by the principal sudder 
ameen, while he points out that the petitioner does not establish 
that the lands are or were included in the judgment given in favor 
of the party from whom petitioner bought Appeal dismissed. 
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PrESK&¥ 00 ^° " rjt) ^ *M l 't T*b«l*' SJif'JKib 

£ P.IU-. /fi.iW^tV^^I^M*^'* "Jo Aiiih \d t e9(iua DsnmiM to 

Case No. 282 of 1853. -Jilsjn eW*»U 

Jmfil odt lo nrj : ^h- >q eioiWK*~xwka*nB i^rf'ija taqionhq 9iiT '* 

§^>ift^TM iteA*&Ti}m#. ^m^^^j^ 1 ^ 

Moulvee Sj/ed Sooja^'^e ' Khfa} Xc^ $$MfA^f£ of 
ni abnsl ifiliroiJiAq erli boI/iiiWrdWB ;»twvoo 9 4 /n*>I> 9fil jbcIj "Jrxnq 



fcovhsb onV t nrrfyl ilKW5^o4WB}.^feftq*n rs ?9ii?> T»hn;.i«I •» 
ai MnilfeMlfifL ^^^^rt^^ygo^PflffiiWf jRofafa fl moil 

Otiisfcute m^'Wdm^^W^^^^p^lt^h tt^2t*lf*WWf Hl68y>S Decision of 
tinder the folIoJf^^^^ifife^T^^rtliJ -1^tM^WIt?hJjrft)f^bai9*e lower 
andbttfdffc feMfe*iJ.fio .i*,!: «n /r y/rt ol jV* n a Ji;boq?, junbit u7/ » t^r^ft 

Mr. J. Dutfuuitt^ltBlfe^^ 
and 128 of the printed decisioj^ftHpjilPatna, for the month of SS^^S 
December 185^.. 

tne wcisTon, reco 

from vJlWBJW^ft 

bond in this case also may be a forgery, instigated by the same 
motives, and he therefore dismisses the appeal, even while he 
admits that the plaintiff is in possession of the bukshishnama, 
whereby he alleges that the property is held by him, and that the 
evidence of the witnesses on the part of the respondent, both as to 
her possession of this buhshishnama, and as to the occupancy of 
plaintiff, as a mere rent-paying tenant, is not at all satisfactory. 
It is urged that the judge has not tried the first issue laid down 
by him, but has erroneously assumed the probability of the bond, 
on which the action is brought, being a forgery, because another 
bond in another case, had been pronounced not genuine, and that 
the judge should have tried the main issue on the direct evidence 
and should have referred to collateral circumstances only in sup- 
port or explanation of the direct evidence. It is further stated - 
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that the concluding observations in the judgment, with reference to 
the witnesses, are used by the judge by way of justification for not 
reading and testing the evidence to the probabilities before referred 
to. I am of opinion, that the judge should have tried the case 
before him on its own merits, and that he was not war- 
ranted in dismissing the claim simply on a consideration of the 
fact, that the plaintiff was believed to have brought a false claim 
against the defendant in another case. I am not prepared to say 
that the judge may not have heard the evidence in this case, but 
his judgment, in my opinion, clearly shofrs, that if he did so, his 
rejection of it was governed by the same consideration. I admit 
the special appeal to try whether the judge's decision should not 
be set aside as incomplete, and whether therefore the case should 
not be remanded for trial on the first issue." 

Mr. H. T. Raikes. — " I do not agree with Mr. Dunbar in con- 
sidering there is any ground for the admission of a special appeal 
in this case. 

" The remark of the judge regarding the probability of the bond 
in this suit being fabricated, because another bond had been so 
treated by another court, is only one circumstance amongst others 
taken into consideration by him in forming his opinion of the gene- 
ral merits of the case. It seems to me that the judge must also 
have regarded the evidence of the witnesses on both sides, for he 
distinctly records his own estimate of its character and value. His 
decision is, in my opinion, based on the general probabilities on the 
record, and I see no point to send up for decision in special 
appeal." 

Judgment. 

Mr. H. T. Raikes. — I adhere to my opinion above recorded, 
dissenting from the admission of this appeal. 

Mr. J. H. Patton. — I concur generally with Mr. Raikes, that 
there were no grounds for special appeal. 

Sir R. Barlow. — The judge has not solely relied on the point 
upon which the special appeal was admitted, other grounds are 
recorded by the judge, the reasons might have been more fully 
stated, but it is shown that the moonsitt's judgment was considered 
and the plaintiff's evidence, which had been disallowed in the first 
court, was also considered unworthy of credit by the judge, 
who came to the conclusion that the moonsiff has rightly dismissed 
the plaintiff's claim and confirmed the lower court's judgment 

There is no sufficient ground for interference in special appeal 
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The 22nd November 1854. 

Present: 

Sir R. BARLOW, Bart., > 7 , 
H. T. RAIKES,Esq, y**9"* 

J. H. PATTON, Esq., Officiating Judge. 

Case No. 291 of 1853. 



Special Appeal from the decision of Mr. R. J. Loughnan, Judge of 
Patna, dated 7 th December 1852, affirming a decree of Moulvee 
Syed Arnjud Alee, Moonsiff of Ghurrec, dated 29th November 
1851. 

SHEIK KHODABUKSH and another, (Defendants,) 
Appellants, 

versus 

MAHOMED TUCKEE and others, (Plaintiffs,) 
Respondents. 

Vakeel of Appellants— Mr. E. Colebrooke. 
Vakeel of Respondents — Moonshee Abbas Alee. 
This case was admitted to special appeal on the 4th July 1853, Order of the 
under the following certificate recorded by Sir R* Barlow and Mr. J. ftjjfojj^^ 

Dunbar: — litigious and 

" The decision of the judge will be found at pages 121, 122 and I^^J^gT 
123, of the printed decisions of zillahPatna, for the month of De- pew,re? 
cember 1852. 

" It will be observed that the judge fined the appellants rupees 
100, on the ground that the appeal was litigious and vexatious. 

" We admit a special appeal to try, whether this order can 

. . , _ , , be upheld with reference to 

JEASSttJ&$Z&Z ^e precedents noted in the 

Respondents, dated 26th August 1852. margin, which rule that it 

MuddarBuksh and others, Appellants, jg not competent to a Zlllah 

Judgment. 

With reference to the precedents quoted and the ruling thereby 
established, we reverse the order of the zillah judge, imposing a fine 
of rupees 100 on the special appellant, for the reasons stated in his 
decision. 

Each party before the Court to bear his own costs. 
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« The 22nd November 1854. 

PRE8ENT : 

Sir R. BARLOW, Bart.,\ t , 
H. T. R AIRES, Esq., ) J " d 9"> 

J. H. PATTON, ESQ., Officiating Judge. 

Case No. 354 of 1853. 



If any deed 
or writing* be 
on more than 
one sheet or 
piece of paper, 
the seals or 
signatures of 
the parties and 
witnesses must 
be on the part 
bearing 1 the 
stamp, other- 
wise the docu- 
ment is not 
legally exe- 
cuted and is 
inadmissible. 



Special Appeal from the decision of Mr. R. J. Lough nan, Judge of 
Patna 9 dated 2\st December J 852, reversing a decree of Roy 
Shunkur Lai Bahadoor, Principal Sudder Ameen of that district, 
dated \5th September 1851. 

TEYK LAL, (Plaintiff,) Appellant, 

versus 

RUNG LAL (Defendant,) Respondent. 

Vakeel of Appellant — Baboo Sumbhoonath Pundit. 

Vakeel of Respondent — Baboo Ramapersaud Roy. 

This case was admitted to special appeal on the 15th August 
1853, under the following certificate recorded by Sir R Barlow 
and Mr. H. T. Raikes.— 

" The judge's decision is reported at page 135 of 21st December. 
The objection taken to the judge's decision is, that the * discharge* 
referred to, which it is urged by him, could have perhaps cleared 
up many of the disputes is admissible as evidence, though the judge 
has ruled otherwise. 

" It is pleaded on the appellant's part that if sufficient stamp be 
furnished whether on one or more pieces of paper, a document 
must be admitted. 

" The resj ondent answers that in the case under review, the judge's 
decision as to the insufficiency of stamp is correct By the general 
rule at foot of Article 46, Schedule A., Regulation X. of 1829, it is 
absolutely requisite that if a document shall not be contained in one 
sheet of paper, it shall suffice that one sheet shall bear the stamp, 
provided that the signature or seals of the parties and witnesses be 
thereupon. 

. " The amount stamp required for the discharge in this case is ad- 
mitted to be sufficient, but it is argued that the witnesses' names 
being on a bit of 8 annas stamp paper attached to a bit of paper 
stamped rupees 2, which of itself is not sufficient, the document is 
altogether vitiated, and that a document, which must by law be en- 
grossed upon paper of particular form and particular stamp, if 
engrossed on paper of another form though of aggregate value, bat 
on several pieces of smaller amount, is inadmissible. 
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. " The petitioner having argued that if a sufficient amount stamp is 
paid, it is of no legal importance whether one or more sheets are 
used in engrossing the document, and that ail the sheets must be 
held to compose one document, and if the signature and seals are 
affixed thereupon, the requirements of the law are satisfied. 

" We admit a special appeal to try the above point, and if it be 
determined to be a legally attested document, whether the petitioner 
is not entitled to have it considered as evidence bearing on the merits 
of the case^ which the judge has rejected on the grounds of his 
incompetency to receive it." 

Judgment. 

The Court's decision at page 965 Sudder Dewanny Adawlut 
Decisions, 8th December 1853, governs this case. The appeal is 
rejected. 



The 22nd November 1854. 

Present: 

Sir R. BARLOW, Bart., \ T . 
H. T. RAIKES, Esq., y™9*** 

J. H. PATTON, Esq., Officiating Judge. 

Case No. 384 of 1853. 



Special Appeal from the decision of Syed Ahmed, Principal Sudder 
Ameen of Rungpore, dated 1st April 1853, reversing a deci % ee of 
Mutiur Ruhman, Moonsiff of Bkowaneegunge, dated 29th 
September 1852. 

PHAGOONA NAYEE and others, (Defendants,) 

Appellants, 

versus 

MENTE MATHA and others, (Plaintiffs,) Respondents. 

Vakeel of Appellants — Neelmoney Banerjea. 

Vakeel of Respondents — none. * 

• This case was admitted to special appeal on the 30th August A guit 
1853, under the following certificate recorded by Messrs. J. R. brought by is 
Colvin and J. Dunbar:— ffwEK 

"This was a suit by 13 individuals against 26 barbers, Hying compel them to 
in different villages, to compel them to shave them. dtamfeaed^in- 

" The suit was laid at rupees 300. The moonsiff gave a decree capable of exe- 
for rupees 32, against two only of the defendants. On appeal the cution « 
principal sudder ameen extended the decree to the whole of the 
defendants. 
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" Sucb a decree as this appears to us to be of doabtful principle, 
it is one moreover of which the courts appear to have no means 
of compelling execution. We therefore admit the special appeal to 
try whether the order of the principal sadder ameen should not be 
set aside as regards all the defendants." 

Judgment. 

We agree with the judges who admitted the special appeal, that 
such a decree as that before us is not susceptible of execution and 
the suit should have been dismissed. 

The decision of the lower court is therefore reversed; 

The 22nd November 1854. 

PfcE8ENT : 

Sir R. BARLOW, Bart., > T . 
H. T. RAIKES, Esq., J^mF*- 

J. H. PATTON, Esq., Officiating Judge. 

Case No. 473 of 1852. 



Suit to set 
aside certain 
conditions of 
a solanama 
containing' ad- 
missions ad- 
verse to the 
plaintiff's 
claim to adopt 
a son, rejected, 
the execution 
of the solana- 
ma having' 
been carefully 

£ roved at the 
me of its 
being* brought 
into court, and 
the other docu- 
mentary evi- 
dence being* 
consistent with 
it. 



Regular Appeal from the decision of Moulvee Abdool Alee, 
Principal Sudder Ameen of liajshahye dated 26 th July 1852. 

CHUNDERMONEE DEBEA, (Plaintiff,) Appellant, 

versus 

MUNMOHEENEE DEBEA ani> others, (Defendahts,) 
Respondents. 
Vakeels of AppellarU— Messrs. J. G. Waller and R. T. Allan, a*d 
Baboo Rarnapersaud Roy. 

Vakeel of Respondents — Baboo Kishen Kishore Ghose. 

Suit instituted for the reversal of certain conditions of a sola- 
nama stated to have been executed between the parties, and which 
was filed by them in a suit between them and Gooroogobind Chow- 
dree, and also for the reversal of a hibbanama and ikrarnama stated 
by Burdagobind to have been executed by the plaintiff's husband 
valued at rupees 51,093-9-1. 

The plaintiff allege* that her husband Dborgagobind Chowdree, 
foreseeing that their son Sarodagobind Chowdree would be short- 
lived, did, on the 7th of Jeyt 1237 B. S., execute in her favor a deed 
of permission to adopt in the event of their son's death before 
marriage, and had it attested by witnesses; that subsequent to 
this her husband died in Kartick 1237 B, S. 

In 1240 B. S., under certain family arrangements, the plaintiff 
and her son Sarodagobind, together with her husband's brother 
Burdagobind and her mother-in-law Anundmoyee Debea, separated 
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from Gooroogobind, the half-brother of her husband, and lived 
together as members of a joint family, and on the death of Saroda- 
gobind, her son, and Burdagobind, coming of age, he managed all 
their affairs and held her seal. A dispute arose between them and 
the half-brother Gooroogobind, who refused to give up possession 
of some part of the family property, which brought them into court 
and was finally settled amicably on a solanama filed by them, and 
to which they were all parties. 

Thus matters continued till the death of Burdagobind in Bysakh 
1249, when her mother-in-law returned to plaintiff her seal in the 
presence of witnesses. 

In the month of Assar 1252, plaintiff proceeded to adopt a son 
according to the shasters, and in compliance with the permission 
granted by her husband. While the ceremonies were in progress 
Munmohsenee Debea, the widow of Burdagobind, and Gooroo- 
gobind petitioned the collector and the magistrate, intimating that 
plaintiff had received no power of adoption from her husband, and 
that plaintiff had admitted this in the solanama filed by her in 
the suit adverted to above. Plaintiff alleges that she has adopt- 
ed the boy selected by her and, as the solanama has been fraudu- 
lently made to recite an admission on her part that she had no such 
power delegated to her by her husband, she brings this action to 
prove the rights of her adopted son, to cancel the solanama as far 
as it affects her right to adopt, and also a certain hibbanama and 
ikrarnama fraudulently made and registered by Burdagobind, pur- 
porting to be instrument on her part retaining for herself only a por- 
tion of her property and making over to Burdagobind the entire 
management of the whole. All these instruments having been 
prepared fraudulently and without her knowledge or consent 

The defendants join issue by denying the authenticity of the 
permissive deed of adoption, and the allegations of fraud and want 
of knowledge set forth by the plaintiff. 

The principal sudder ameen enumerates and describes a number 
of documents filed by the defendants, and with reference to their 
purport and bearing on the point at issue, comes to the conclusion 
that the plaintiff was fully aware of the claim in the solanama, 
disclaiming on her own part any power to adopt a son or holding 
any but a life interest in the property left by her husband. 

He observes that when the solanama was first filed in the court 
of Rajshahye, by the agents of Burdagobind, in the suit then pend- 
ing between him and the plaintiff on one side and Gooroogobind on 
the other, it was returned by the judge to have plaintiff's seal affixed 
to it in the presence of witnesses, and it was forwarded to her resi- 
dence for this special purpose. On being again presented, the judge 
most carefully inquired into the fact, and on being satisfied that the 
deed bad been regularly sealed and assented to by the plaintiff, 
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allowed its reception and judgment to be entered in accordance with 
its provisions. 

This the principal sadder ameen says is fully recorded in proceed- 
ings held by the judge at the time to which he refers. The 
principal sudder ameen moreover remarks, that the solanama was 
publicly read out in the presence of persons in the confidence of 
both parties and publicly filed in the zillah court, and has been in 
all its other conditions admitted and acted upon by the plaintiff, and 
never previously questioned till the present time. That on the 
occurrence of her son's death, the plaintiff gave notice to the 
authorities that she was his sole heir and caused herself to be so 
treated in all matters devolving upon her as such, and at no time 
and in no manner has ever stated that her husband had given her 
the power of adopting sons in the event of her son's death, who was 
living at the time of her husband's decease. That moreover the 
deed of adoption is not registered though dated at a period of six- 
months prior to the demise of her husband, who must therefore 
have had ample time and opportunity to give publicity to such 
an act 

The principal sudder ameen discards, as suspicious, some copies of 
public documents filed by the plaintiff, in which mention of this 
permission to adopt is made, remarking that they are only filed as 
copies of other copies, the originals not being forthcoming in the 
offices where they are said to have been presented, and the office 
diary-book of the time is stated by the officer in charge to be lost 
or missing* On reasoning deduced from the circumstances above* 
mentioned, the principal sudder ameen considers that plaintiff must 
have had full and perfect knowledge of the whole purport of the 
solanama, and that the mention of her having received no power 
from her husband to adopt was pertinent and applicable to the 
views and intentions of the parties executing the solanama, as'it 
settled the question of the future rights and interests of the brothers 
in their ancestral property, titen the subject of litigation. On the 
ground likewise that there was no sort of reliable proof of the right 
to adopt alleged by the plaintiff, the principal sudder ameen declared 
the deed to that effect spurious and dismissed the plaintiff's claim, 
thus upholding the solanama in all its integrity. 

There being an issue in bar of the appeal raised by the respon- 
dent, that issue was first taken up by the Court 

Issue on behalf of Respondent. 

As on the plaintiff having filed a deed of compromise in a 
(former) regular case, that case has been decreed with reference 
thereto, and as the plaintiff without petitioning for a review of 
judgment, or preferring an appeal in the due mode, has instituted 
a new suit for cancellation of a certain portion of that deed of 
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compromise, the point therefore to be investigated is, whether such 
suit of the.plaintiff is legal and proper. 

Baboo Kishen Kishore Ohose in support of the plea.— The 
plaintiff in this suit was plaintiff in that case in which the solanama 
was filed, and the decision passed therein was not a dismissal, but 
embodied the whole of the conditions of the solanama, which in fact 
formed the decree, and in execution effect was given to all those 
conditions. Afterwards other cases were decided on the integrity 
of this solanama by consent of the plaintiff. After the lapse of 
1 1 yearrno suit can be brought to call in question the integrity of 
the deed. 

If this be permitted, when is there to be an end of litigation, any 
decided point might thus be re-opened by bringing a fresh suit 

Baboo Ramapersaud Roy contrd, contends- — That the objection 
brought forward raises the whole question contained on the merits 
of the case, the claim is to cancel so much of the solanama as the 
plaintiff never consented to or had knowledge of, which was quite 
inapplicable to the matter in dispute between the parties. 

The Court direct the appeal to proceed, as the point mooted by 
the respondents' pleader is so mixed up with the actual merits of 
the suit, as brought by plaintiff, that it cannot be separately 
argued as an independant issue in bar of the appeal. 

First Issue on behalf of Appellant. 

As in the solanama, or deed of compromise, executed apparently 
on the part of Chundermonee and Burdagobind Chowdree, in the 
case brought by. them against Gooroogobina Chowdree, it has been 
mentioned " that Doorgagobind Chowdree, husband of the appellant 
Chundermonee, did not give her permission to adopt, and that the 
appellant's share, after her death, was to devolve on Burdagobind 
Chowdree and his heirs, the point to be investigated is, whether 
such mention was made with the knowledge and permission of the 
appellant, or whether the ancestors of the respondents did fraudu- 
lently cause it to be made in the deed of compromise. 

Baboo Ramapersaud Roy, for the appellant — After giving a 
history of the case, observes that the whole case depends upon the 
authority given to those who filed the solanama and whether they 
exceeded their powers or not in the terms of it In it nothing 
regarding her power of adoption is mentioned, and the addition of 
this matter in the solanama was quite uncalled for. If the mookh- 
tarnama only gave power to do certain acts, any thing in excess 
thereof cannot be regarded as the act and deed of the plaintiff. As 
to the solanama, it was incumbent on defendant to prove that it was 
filed with plaintiff's concurrence and with her full knowledge of its 
contents. Neither the solanama has been filed nor has any of the 
subscribing witnesses been examined* 
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Ramcoomar Roy is the only one living and he was subpoenaed, 
but the principal sadder ameen did not examine him. Other 
witnesses were also cited being the vakeels of the parties in the 
compromised suit and cognizant of the circumstance, but not exa- 
mined. It was however proved by seven very respectable witnesses 
on plaintiff's part that Burdagobind had entire management of tbe 
case, and drew up and filed the solanama. Tbe hibbanama and 
ikrar also most unnecessarily repeat this admission regarding the 
power to adopt having never been granted. 

November 13tt, 1854. — The appellant's pleader resumed die 
argument this day, — Baboo Ramapersaud Roy, on the part of appel- 
lant, stated that he wished the Court to hear the written depositions 
of the witnesses, regarding the averment of the plaintiff (appellant) 
that her seal was in the hands of Burdagobind, and therefore could 
have been affixed to any deed without her knowledge. The Court 
observed that before hearing the evidence read, they would remark 
that the principal sudder ameen had discredited this statement, on 
the ground that petitions had been filed by plaintiff, reporting to 
the authorities the loss of her seal from her own possession and the 
recovery of it, and also that when the solanama was filed by 
Burdagobind, no seal of the plaintiff was affixed to it and the judge 
had, in consequence, transmitted the deed to plaintiff at her own 
residence to have her seal affixed in the presence of witnesses and 
it had been returned, and proof of the fact had been given before 
thejudge, who received and recorded judgment on it. 

On this point the pleader argued the solanama was filed on the 
15th of January 1838, returned for the seal of plaintiff on the 18th, 
and re-filed with seal on 19th idem. It is in evidence that the 
distance between Rampore Beauleah and the residence of the 
plaintiff is so great that the document could not have reached her 
so as to be filed in Court the next day, as there indicated, and fur* 
ther the petition regarding the loss and recovery of the seal relied 
upon by the principal sudder ameen, only show the complicity of 
Burdagobind as having been prepared by him to strengthen his 
position in entering the non-permission clause in the solanama. 

The solanama is not the only document alleged by Burdagobind 
to have been executed by plaintiff, there is a hibbanama, 1st Bha- 
doon 1246, and also an ikrarnama of Phagoon of that year. It is 
within these two dates that the petitions alluded to were presented. 
In both these deeds the objectionable clause regarding no permis- 
sion to adopt was entered, with what object could that be done but 
with the view of making use of it afterwards ? 

The Court asked the pleader, if the plaintiff had given notice to 
the authorities on the death of her minor son that she succeeded 
him as heir to her husband's property, without mention of any per- 
mission to adopt having been granted to her ? The pleader states 
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that this was admitted, plaintiff had not then made any allusion 
to her having such permission from her husband. The witness 
Iiamkoomar Roy, the only surviving witness of the solanama, has 
not been examined, and no reason given. As the defendant did 
not summon him, the plaintiff did ; he came and gave a moochulka, 
but was never called upon to give his deposition, and the principal 
sudder ameen states that no other witnesses had been examined on 
the same point, it was not necessary to take his evidence. This 
was on the 9th July 1852. 

The Court refer to this petition and the order passed on it, and 
find that the principal 6udder ameen recorded that as the witness 
was not present and others bad been examined to the same purport, 
namely, the filing of the solanama, there seemed no necessity to send 
for him. This was only 15 days before the case was disposed of. 
As to the plaintiff having only filed copies of papers, the originals 
of which are wanting, the pleader would urge that the inference is 
equally strong that Sie other party had made away with the origi- 
nals. In 1242 B. S., there was a petition presented by plaintiff that 
she had a power to adopt given to her, and Gooroogobind then 
rejoined that the power given, restricted her to the adoption of one 
of his sons; that petition is dated the 30th Aghun 1242. The Court 
heard the petition read, — it recites that the plaintiff's husband only 
gave a verbal injunction that if his son should die that plaintiff might 
take one of Gooroogobind's or Burdagovind's sous. The Court find 
that the originals of these petitions are not forthcoming. 

The pleader then resumes that as to any .unfavorable impression 
the Court may receive from the delay, he would say that as soon as 
the plaintiff heard of the obnoxious clause in the solanama, this 
suit was brought to cancel it The Court must look at the peculiar 
circumstances operating against the plaintiff, she was a purdah lady 
and all her affairs in the hands of others, and how easy it must 
have been to practice against her interests. 

Mr. Allan, on the same side. — Burdagovind, it is allowed, was 
entrusted with the management of all affairs and interests of the 
plaintiff. He was called upon to act in this capacity in a suit in 
which Burdagovind and the plaintiff acted together against Goo- 
roogobind, and in order to settle that case Burdagovind procured 
the execution of a mookhtearnama on the part of the plaintiff, and 
was in fact acting as her agent in the case. If then, it is establish- 
ed that Burdagovind was so acting, he comes under the character 
of a trustee, and the pleader proceeds to show from Story on 
the Law of Agency, page 74, what he was bound to do. (Reads 
the passage referred to.) If the party, who had the management of 
the case, has introduced into the solanama something which had 
no reference to the matter then in litigation, the plaintiff has every 
right to be released from its effects. 
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As to the document having been seen and confirmed by the 
plaintiff, it ia impossible, as her residence is three days' journey fro© 
the court, and the deed is shown to have been sent to her and 
returned i* the space of two days. The Court referred to the cop; 
of the solanama filed in the case, and find it ia notified by the 
jqdge of Rajshahye, in English, that the original document was deli- 
vered on the 16th January 1838, to the necessary parties to get the 
seal of plaintiff affixed to it, it was re-filed on the 19th January ufeit, 
allowing full time for its despatch and return. 

As Baboo JEUmapereaud has argued on such points as affect the 
inteteats of the plaintiff only, the pleader now alludes to the case as 
it retakes to the adopted son. The Court's decision must affect his 
righta moat materially, suppose then the plaintiff acted eoUosively, 
can ber acts bind the proper ty and prevent his succeeding to it? 

The Court here interrupted the pleader and directed him to 
argue any matter regarding the adopted son's eventual rights under 
the adaption, on the fourth issue, and calling in question the legality 
of the lower Courts decision in declaring the power to adept to lie 
apuriom 

Fburtfi Issue on behalf of Appellant 

Whether the principal sudder ameen'a investigation, regarding 
the truth or otherwise of Doorgagobind Cliowdree'a permission to 
Chundermonee to adopt* and the legality of the adoption of Sookhh 
danuod Chowdreet is not contrary to the prayer contained inthe 
plaint? 

The Court called upon the respondent to argue on what ground 
the lower court's finding on this point can be upheld. 

Baboo Kishen Kishore, in support of the decision, states tlmttke 
plaint declares the deed of adoption to be good and calls upon the 
Court to take proof of it, which is tendered. The prayer moreover 
is to have the solanama, as far as it interferes with her right to 
adopt, cancelled, and ber right to adopt acknowledged by the court 
The Court referred to the plaint, and find the suit ia brought n 
stated, and that the patties join issue on this point, denying the 
power of adoption and authenticity of the deed. 

The Court being satisfied that this right of adoption was a ground 
of the suit and so tried rightly by the lower court, as an issue before 
it, called upon the appellant's pleader to reply* 

Mr. Allan* in reply.*— The solanama waa the point really preued 
upon the Court, the deed of adoption was only incidental, though 
necessarily brought forward by the plaintiff. The plaint does refer 
to this right of the plaintiff's, but it is not necessary plaintiff shoold 
be called upon to prove all that is advanced by her; courts of equity 
are not bound to give more than the necessary relief, and the Court 
must do that ; the real point for. decision is whether the. solauama 
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was the act and deed of the plaintiff ad it purports to be. The 
question regarding the adoption is not yet ripe for litigation, it may 
be necessary to sue on it hereafter, but at present it is not necessary 
to do so. It will be seen hereafter whether the solanama can be 
regarded as operative against the rights of the adopted son. 

At the request of the appellant's pleader, the fifth issue was 
brought forward, and the Court requested to hear the depositions of 
the witnesses to the deed of adoption. 

Read the deposition of Radhanauth Chowdree, relative of the 
parties, deposes to the execution of the wmomuttee puttro. 

Six other witnesses to the same purport In the deposition of 
all these are erasures regarding the period during which Doorga- 
gobind was ill before executing the deed, apparently to make their 
statements tally with the time stated in the plaint. 

Judgment. 

There can be no doubt that plaintiff's object in bringing this suit 
has been to procure the recognition of hk right to adopt a son, by 
putting to proof the validity of the unnomuttee puttro, and suing to 
get rid of certain admissions in existing documents, which are 
opposed to the exercise of her alleged rights under the deed of 
adoption, on the averment that those admissions were introduced 
into the deeds in question with a fraudulent intent by her late 
husband's brother without her knowledge or consent 

The chief deed (to which it is only necessary to refer) is a sola- 
nama, filed in a suit before the judge of Rajshahye, in which case 
the plaintiff and her husband's brother were plaintiffs and a half- 
brother defendant, and among other conditions relevant to the pro- 
perty then in litigation, it recites that the ancestral property of 
plaintiff's husband will be inherited after her death by her husband's 
brother, as she has received no power to adopt a son. This deed was 
filed in oourt in January 1838, her husband having died in 1830, 
and the only son surviving him having died before reaching his 
majority in 1835. 

From the time of her husband's death till her assumption of the 
right to adopt in 1847, there is no proof whatever that she in any 
way intimated the possession of such a power, although there are 
admitted public acts on her part independent of the solanama, 
which might have naturally called forth some mention of her 
having been invested by her late husband with such a trust 

Under these circumstances, it is impossible to withstand the strong 
and overpowering presumption against the plaintiff, arising from her 
own adverse admission in the solanama, if it be established that that 
deed was filed in all its integrity with her knowledge and acquiescence. 

Of this we can entertain no doubt The solanama was filed in 
open court with the greatest publicity by some of the parties them- 
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selves and the agents of those not personally attending on the 15th 
January 1838, and on the deed itself is a memo, written by the 
judge of Rajshahye, to the effect that as the deed exhibited no seal 
of the plaintiff Chundermonee, it should be forwarded to her resi- 
dence on that day through parties named, that plaintiff might affix 
her seal to the document in the presence of the parties so named by 
the judge. There is another memo, written by the judge on the 19th 
of the same month, certifying that his orders had been carried out, 
and that the person indicated had authenticated the solanama as 
the act of the plaintiff, ( and to which she had affixed her seal jn 
their presence. The decree of the court then issued in tlie term of 
the solanama. 

Thus it is proved and has now been admitted, that more than 
uftial precaution was taken by the judge of Rajshahye, to ascertain 
and record that' the plaintiff herself duly certified by her own act, 
her full acquiescence in the contents of the solanama. She was a 
purdah woman, it is true, bu); parties apparently possessing .her coa- 
fiaence, and in no other respect interested in the suit then pending, 
were specially deputed to witness her consent and prevent the possi- 
bility of fraud being practised against her ; it seems to us impossible, 
under these circumstances, to presume that she acted. without a 
competent knowledge of the admissions contained in the deed, or 
at least to believe that she could have been long kept in ignorance 
of them when incorporated in the decision passed on that occasion, 
We coincide, therefore, in opinion with the lower court, that the only 
reasonable conclusion is that she must have known the contents, 
and did of her own accord intimate thereby that she had receded 
no power to adopt from her husband. Her assumption of that right 
now, under a deed which has never been certified by registration, or 
otherwise publicly recognized by her husband during his life, and is 
supported by no preponderating proof of its previous existence, can- 
not oe recognized by the Court, and the claim of the plaintiff founded 
thereon, has, in our opinion, been most properly dismissed. We 
confirm the decision of the lower court with costs against the 
appellant 
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The 28th November 1854. 

Present: 

Sir R. BARLOW, Babt., 1 r ■. 
H. T. R AIRES, Esq., ] Jua 9*'- 

J. H. PATTON, Esq., ' Officiating Judge. 
Case No. 492 op 1852. 



Regular Appeal from the decision of Baboo Ramtochun Ghose, 
Principal Sudder Ameen of Zillah Nuddea, dated Qth August 
1852. 

NOBINCHUNDER MOOKERJEA* son op RUSSANUND, 

AND OTHERS, (PLAINTIFFS,) APPELLANTS, 

versus 

NOBKISHEN, CHtTNDERMOHUN, brother of RUSSA- 
NUND, RAMCHUNDER, nephew op RUSSANUND, and 
others, (Dependants,) Respondents. 

Vakeels of Appellants— Mr. J. O. Waller, Baboo Breenath Sein 
and Mr. R T. AUan. 

Vakeels of Respondents — Baboos Poornochunder Roy and 

Kishen Kishore Ghose. . ,>, 

StrtT for the recovery of bond-debt, rained at topees 1 3,109-4'. i n ^ a^n 

This suit is brought on a bond executed in the life-time of Sree-^ on a bond, it 
ittrti, brother of Nobin, by Chundermohun. - J£ J**? 

That bond was in stiit in the case decided by the Shdder regarding nie- 
Dewanny AdaWlut on 12th December 1849, and this suit is ^Jich 16 ^ ° n 
brought for recorery of the amount secured by that bond. decision of the 

Russanund brought this suit on the suit of his sow, Sreeram- JjJX ^Jf 
chtmder, being dismissed by the Sudder for the reasons giren iii insufficient, 
their decision of 1849, and died ; the case was then taken by his 
surviving son Nobinchunder, on his own part, and by the widow of 
Sreekishen, another son of Russanund, on part of her minor son. 

The main point in this case is, whether the discrepancy in the 
plaint and in the reply is so material as to prejudice the plaintiff 
and justify the dismissal of the plaint, and if not, whether on the 
pleadings and evidence he is entitled to judgment in his favor. 

The plaint is on a money-bond. The answer admits the bond, 
but the consideration was for money admitted to be due in respect 
of a settlement made by the contracting parties. 

The Court are of opinion, that the principal sudder ameen rests 
his decision chiefly upon the ground of illegal and excessive interest 
having been charged. 
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Mr. J. G. Wdlkr, on this point— I Hare to observe that the 
principal sadder ameen has made oat a calculation on a separate 
paper. In the answer the plea is not so set forth as to make it one 
upon which issue should be drawn. It is not clearly and distinctly 
urged that the law has been violated, but reliance is placed on m 
judgment of the Sudder in 1849, as proving that illegal interest wis 
established. 

The defendant ought to have produced his accounts antecedent 
to the execution or the bond, to prove that a component part of it 
was the illegal interest charged to have bean taken, and this fact 
could only be shown by the accounts and the adjustment math 
upon them. 

But we are fairly entitled to urge that defendant is not ia t 
position to avail himself of the provisions of Section IX., Regulstioa 
XV. of 1793. He gave a bond in settlement, in which no sick 
illegality as that of excessive interest is to be found ; if then, for the 
sake of the argument it be said, that illegal interest had been pre* 
viously charged in account, the execution of the bond cured the 
whole transaction. Above all, in this case, the bond was in oowi- 
deration of an adjustment made and filed in a suit between the 
parties. Defendant having acted upon the adjustment, he is 
estopped, he has benefitted by the settlement of the litigation. 

As to the evidence in support of illegal interest being included on 
the bond, namely, the copies of depositionsof Ramchunder Mojoom- 
dar and Balukchunder Koondoo, both now dead, it is enough to 
say, their statements must be considered with great caution when 
they allege that excessive interest has been charged. They were 
witnesses to prove the bond and that which is on record is the bond, 
and yet they depose to other circumstances connected with and 
nullify it by what they say, though no mention of the disqualifying 
matter is to be found in it 

Baboo Kishen Kishort Ohom, contrd. — In our answer we pleaded 
rupees 8,684 was the amount at which our ^counts were settled, 
as we could not pay cash, we agreed to give bond for rupees 8,851, 
inclusive of excessive interest No objection has heretofore been 
taken to the non-production of the accounts previous to execution 
of bond. The plaint states, cash was given and isail^nt as to set- 
tlement of accounts. 

The witnesses, to whose deposition reference is made, are 
witnesses to the bond, and cited by both parties in the former case. 
No special reason is put forward by appellant to throw discredit 
upon them. 

Judgment. 

We find that the defendants admit execution of the bond, bat 
they plead that illegal interest was included in it, in proof whereof 
they put in copies of depositions of two witnesses only. No 
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accounts or proof of any description is filed. We are by no means 
satisfied with the evidence. 

The witnesses depose, after the lapse of ten years, that the exact 
ram of rupees 8,684 was due on account settled, and that the 
additional rupees 167 were carried against the defendant in the 
bond, making a total of rupees 8,851, as they were not able to make 
a cash payment of their debt under the adjustment They were 
not questioned as to this excessive interest* amounting to rupees 
167, but contrary to the terms of the bond, which they were 
summoned to attest, at ooee and of themselves state that the illegal 
interest was charged in it The principal sadder ameen without 
farther investigation, assumed the principal and interest to be as 
stated by these witnesses. The onus proband* rests wkh defendant, 
under the circumstances set forth in the pleadings, and he has failed 
to establish the plea upon which the principal sudder ameen decided 
the case in his favor against the plaintiff, and the evidence relied 
upon by the principal sadder ameen is quite insufficient to support 
the defendant's case. The question, in met, between the parties, is 
narrowed to this, whether the full amount of the bond, rupees 8,851, 
was re-paid or not by the defendant This is to be determined, and 
the case must be returned to the principal sudder ameen for a 
decision on that point 

The 29th November 1854. 

Present : 

Sir R. BARLOW, Bart.,\ r . Mm 
H. T. RAIKES, Esq., ( Juages ' 

Petition No. 148 of 1854. 

' In the matter of the petition of Banshee Singh and Ramsuhai parties, 
Singh, filed in this CouVt on the 2nd March 1854, prayiug for the thou ^ n no J n 
admission of a special appeal from the decision of Mr R. N. Farqu- SK^SS? of 
harson, judge of rillah Bhaugulpore, under date the 7th December fi«t instance, 
1853, affirming that of Moulvee Moszzum Hossein Khan, principal ^ h e ^^ t0 
sudder ameen of that district, under date 21st January 1852, in the appeal on the 
case of Neemchand, plaintiff, versus Bunshee Singh and Ramsuhai record « 
Singh, defendants. 

Vakeel of Petitioners— Mr. Waller. 
Vaheel of the Opposite Party — Baboo Ramapersaud Roy. 

It is hereby certified that the said application is granted on the 
following grounds : .... 

The petitioners were sued by the plaintiff, who claimed his salary 
as mookhtear from them. They did not file an an&wer in the court 
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of first instance, which though preferred, was rejected, and an 
ex parte decision was given against them. They appealed to the 
judge, who rejected their appeal, on account of their absence below, 
adding that he could not Bee that any thing irregular had been done 
in the principal sadder ameen's court 

Petitioners ground their claim to admission to special appeal, on 
the Court's Construction No. 1306, by which it has been ruled that 
an agreement for services as mookhtear must be written on stamped 
paper, under Clause 2, Schedule A., Regulation X. of 1629. Other 
pleas are also urged in the appeal petition, and it is added that by 
the Court's decision at page 115 of 27th January 18£3, the petition- 
ers are entitled to a hearing in appeal, even though they had not 
appeared, and to a decision on the merits of the record as it was 
before the court of first instance. 

We admit the application, and remand the case to the judge 
to be tried with reference to the above remarks. 



The 29th November 1854. 

Present : 

Sir R. BARLOW, Bart., 1 , , 
H. T. RAIKES, Esq., j •'*&<»• 

Petition No. 277 or 1854. 



Remand on 
application for 
special appeal, 
the lower 
courts not hav- 
ing 1 enforced 
the attendance 
of witnesses, to 
the exigency 
of whose ap- 
pearance the 
petitioner had 
sworn. 



\ 



In the matter of the petition of Baboo Brijoo Singh, fifed in this 
Court on the 27th March 1654, praying for the admission of i 
special appeal from the decision of Roy Shunker LaJ, prfnd|*i 
sadder ameen of zillah Shahabad, under date the 24th Deotmber 
1853, affirming that of Syed Akbar Alee, moonslff of Bux&r, cunto 
date 9th December 1852, in the case of Rubundeb Singh, pjaioiffj 
Versus Baboo Brijoo Singh, defendant. 

Vakeel of Petitioner — Moonshee Ameer Alee. 
Vakeel of the Opposite Party — Moonshee Alee Afsur* 

It is hereby certified that the said application is granted oft tit* 
following grounds : 

The petitioner applies for admission on the ground that the prift* 
cipal sudder ameen did not enforce the law for attendance of ctf* 
tain witnesses, to the exigency of whose appearance petitioner had 
only sworn before the moonsiff, and the same ground of objection 
had been taken in appeal before the principal sudder ameen. We 
find upon perusal of the record that the grounds urged are correct 
We admit a special appeal The moonsiff will re-try the case, *ni 
carry out the provisions of Act XIX. of 1853, for the attends** 
of witnesses. 
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The 30th November 1854. 

Present : 

Sir R BARLOW, Bart., ) , - 
H. T. RAIKES, Esq., /•*■*«■ 

J. H/PATTON, Esq., Officiating Judge. 
Case No. 270 op 1854. 



Regular Appeal from the decision of Mr. Q. Look) Judge of ZUkh 
Purnea, dated 20*A May 1854. 

SYED MAHOMED REZA, (Defendant,) Appellant, 

verms 
SYED ENAYET HOSSEIN, (Plaintiff,) Respondent. 

Vakeels of Appellant— Mr. J. G. Waller, Mr, Allan, Bahoos 
Rcmapersaud Roy and Sumbhoonath Pundit 

Vakeels of Respondent — Moonshee Ameer Alee, Baboo KisAen 
Kishore Ghose, Moulvees Aftabooddeen and Lootfoor Ruhman. 

Suit for the recovery of wasilai with interest, valued at rupees Thependen- 
2,06,892-2-3. g^jj *«* 

Mr. J. O. Waller, for appellant — There is no controversy as to privy ConncU 
the facts in this case, the only question is, whether limitation applies J^^^f" 
upon facts as taken by the judge, which are not disputed. limitation 

This is a, suit for inheritance to property left by Akbar Hfcssein. ***?££*?* 
The suit was brought February 1852, by the son of Deedar Hossein, Mother S 
who was the brother of Akbar, both sons of Ranee Soomerun, who of action, 
died in 1819, or 1227, according to plaintiff's statement Akbar «^pro°^! 
died in 1813, and Deedar in 1841. 

Plaintiff, as the son of Deedar, brother of Akbar, both sons of 
Soomerun, claims to interest from Akbar through Deedar and 
Soomerun, who was entitled by law to a share from both brothers. 

Plaintiff states Soomerun died in 1819, this was six years after 
Akbafft death. He also states that Deedar died in November 
1841, this is 28 years after Akbar's death. The plaintiff Enayet, 
succeeded to all his father's rights on his death in 1841. If the 
limitation is to run from Deedar's death, of course plaintiff is in 
time, but it had run out, he has no claim. 

The judge declares that the decision of the Privy Council, 15 th 
lone 1842, bars the operation of the limitation law against the 
plaintiff. He is the son of Deedar, who was plaintiff in the case 
wface the Privy Council, and whose plaint was dismissed, and the 
will, upon .which it was founded, declared a forgery, the property 
**P in consequence declared divisible amongst the heirs of Akbar 
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Hossein. Plaintiff eomes in upon a claim totally differing from 
that on which his father claimed the same property, that suit was 
going on through the courts of this country and through the Privy 
Council for many years, in it Deedar was plaintiff, and as Zuhoor- 
oonissa, the widow of Abkar Hossein, was defendant, both parties 
preferred special claims to the exclusion of all others, neither of 
these were allowed, and the property was declared divisible as 
above, amongst the heirs of Akbar generally. Plaintiff's present 
claim is founded upon grounds never put forward by his father or 
grandmother. 

This property was included in that estate, if Deedar could not 
sue for it, his son cannot Deedar elected his ground of actioa; it 
was dismissed in 1822, in the Sudder Court, and that order was 
confirmed by the Privy Council in 1842. Deedar never preferred 
the. present claim during his life-time, and he lived several years 
after Akbar, after too he had attained his majority. 

Rends Section XIV., Regulation IIL of 1793, as barring an 
action after the lapse of 12 years from its cause, unless it be pre- 
ferred within that period to a court of competent jurisdiction to 
try the demand and shall assign satisfactory reasons to the Court, 
why he did not proceed in the suit} or shall prove that, either from 
minority or other good and sufficient cause, he had been precluded 
from obtaining redress. Quotes Sudder Dewanny Adawlut Deci- 
sion, 16th May 1954, Puraun Raoot versus Runglal and others. 
The. Privy Council decree, if it avails at all, can only affect the 
parties, or their heirs. All the defendants are not heirs of Akbar 
Hossein, and they have held on adverse title to plaintiffs for many 
more than 12 years, and have had possession against all the heirs. 
I allude to Mahomed Resa, Ahmed Reza and Enajfet Reza, son of 
Hossein Resa, brother of Zuhooroonissa, who are of course no 
heirs of Akbar. Hossein Reza, on the death of Znhooroonissa, suc- 
ceeded to her estate, and his sons have in succession held adverse 
to the heirs of Akbar. The judge's decision sets forth that under 
ordinary circumstances this suit would be barred by Clause 3, Sec- 
tion HI., Regulation II. of 1805, but for the Privy Council decision; 
that neither Hossein Reza nor his son were parties to that suit, 
how then can the provisions of that judgment affect their rights? 
They are not admitted by the heirs of Akbar Hossein. 

The case to the Privy Council, which had been taken by Deedar 
Hossein, in May 1833, he got it restored in February 1836, ana 
it was decided in January 1842. This suit was brought February 
1852, this leaves a period of 13 years, during which plaintiff 
remained silent without taking any measures to assert his right, 
and as he has not appealed against the judge's decision, and I hare 
grounded my argument upon the data therein referred to, they, 
respondents, must also abide by him. 
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Baboo Ramapers&ud Roy, in support, quotes Sadder Dewanny 
Adawlut Decision of 31st August 1853, Raja Sunkurnarain versus 
Jadhubnarain, as declaratory of the spirit and intent of Section 
XIV., Regulation III. of 1793. 

Mr. Allan. — The plaintiff must show he was precluded from ob- 
taining redress, if the data laid down by the counsel, already heard, 
be good, of course he is out of Court ; if the data do not apply, he 
has shown no sufficient cause for his silence ; in either -case therefore 
his case falls. 

Moonshee Ameer Alee contrd, — insists upon the identity of this case 
and that decided by the Privy Council, and puts in Report, Sudder 
Dewanny Adawlut, page 97, volume 7, case of Prannath Chowdree 
and others versus Burdakanth Roy, to prove that a case was con* 
sidered as being alive in our courts, when it had been instituted in 
Her Majesty's Supreme Court, and after its removal thence, was 
laid in the Company's Court 

Baboo Kishen Kishore Ghose, in support of the above. — If the 
judge has omitted in his decree any portion of what was decided 
by the Privy Council, our clients must not be prejudiced by his 
laches ; the record shows what they did lay down. The decree of 
Sudder Dewanny Adawlut of 1822, orders wasilat to be paid to 
Zuhooroonissa by Deedar Hossein, for the two years during which 
he held under the first decree of the court of 1820. The Privy 
Council amended so much of the decree of 1822, as regards the 
wasilat, which, under their order, was to be paid over to the heirs 
of Akbar Hossein. 

Mr. Waller objects to this line of argument as not coming under 
the provisions of Section XIL, Act XV. of 1853. After Akbar's death, 
1818, Deedar Hossein on 1st January 1815, sued in the Moorshe- 
dabad provincial court for reversal of the hibba and byenama put 
forth by Ranee Zuhooroonissa, and to establish his claim on the 
custom of his family, this was at last decided by the Privy Council 
in 1842. That claim was a special and personal one, he could not 
sue on two grounds at once, bis suit was not altogether without 
foundation, for he got decree in 1820, from two judges of the court, 
though that decree was in 1822 reversed on application for review 
by Zuhooroonissa. 

The ancestors of the parties in this suit were the parties concern- 
ed in those two suits. The two cases quoted by the appellants are 
not applicable to this case; in that of 1853, the plaintiff had never 
sued regularly in the court at all, in the second, of 1854, the plain- 
tiff first sued for land then for money ; these are different grounds 
of action* The cause of action I admit in this and Deedars suits, 
is not the same, but the parties are, and the property is the same, 
Section XIV., Regulation III. of 1793, will not apply therefore; see 
page 151, Select Reports, volume V., dated 5th December 1831. 
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The judges of this Court in 1 847, in the case between these appel- 
lants and some of the heirs of Akbar H ossein, ruled that limitation 
should run against Goolchurn and others, the then plaintiffs, from 
the date of the Privy Council decree of 1842 ; our client, it is true, 
was not a party to that suit, but this suit is notwithstanding within 
12 years. 

Judgment. 

This is ah appeal against a decision of the officiating judge of 
Purnea of the 20th May last, and will be found fully reported at 
page 81, printed report of that district 

The judge states that " under ordinary circumstances this rait 
would be barred by Clause 3, Section HI., Regulation IL of 1805, 
but in the present case the decision of the Privy Council comes 
in, for until the special claims of Deedar Hossein and Zuhooroonissa, 
were disposed of, the rights of the heirs of Akbar Hossein were in 
abeyance." That case was finally disposed of in the above court in 
January 1842, "this last date must be considered the proper one 
from which time for the institution of the present suit must be 
calculated, for it was by that decision that the property of Akbar 
Hossein was declared divisible, among his heirs generally/ 1 

The pendency of that suit is thus declared by the judge, to be 
the ground on which he holds the operation of the above law to be 
barred as against the plaintiff in this case. 

We are unable, after a careful consideration of the pleadings, and 
of what has been urged by the parties in the cause, to adopt either 
the reasoning upon which the judge has come to his conclusions, or 
the decision which he has passed upon the point of law at issue in 
the case. 

If the suit before her Majesty's Privy Council had been between 
the same parties and on the same cause of action as the suit now 
before this court, the argument of an estoppel which has guided 
the decision of the court below, would have been of some force, for 
no doubt the property now in litigation formed a part of that 
included in the suit decided by the superior court in England. 

But in our view such is not the state of things and the plaint 
must be dismissed under the law of limitation. In that case, special 
claims upon the ground of family custom and a will were preferred 
by Deedar Hossein, both claims were rejected by the Privy Council. 
The defendant Zuhooroonissa, widow of Akbar Hossein, asserted 
her right under a byemokasa, this special plea was also disallowed 
and the property was declared divisible amongst Akbar's heirs. 

In the present case, Deedar Hossein's son grounds his claim to 
the property in litigation upon his rights, as heir to his father and 
his grandmother, Soomerun. He sues, amongst others, the sons of 
Hossein Reza, the brother of Zuhooroonissa, who on her death suc- 
ceeded as her heir. 
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It ii thus clear that neither are the causes of action in the above 
suits identical, nor are all the parties to both suits the same. Such 
being the case, the pendency of the first mentioned suit in the 
Privy Council, cannot be justly held to create a right of action in 
plaintiff as heir to Akbar Hossein's estate by right of his father and 
grandmother. It is nowhere shown thjat either of tlie§e perepns 
ever claimed or got possession of the estate. The appeal is decreed 
with all costs against the respondents. 



Digits 



zed by GoOgle 



Digiti 



zed by G00gle 



( 485 ) 

The 2nd December 1854. 

Pbesent: 

ABER. DICK, Esq., 1 r , 
B. J. COLVIN, Esq., ) Jud 9"- 

Petition No. 212 of 1854. 



^^^^S^^^^^^ » 



In the matter of the petition of Mudunmohun Mullick, filed in Remand <m 
this Court on the 17th, March 1854, praying for the admission of ^S^J^ 
a special appeal from the decision of Moulvee Mahomed Nazim in a suit for' 
Khan, principal sudder araeen of zillah Dacca, under date the 15th ^^ priM w £f iJ 
December 1853, modifying that of Moulvee Naimooddeen, sudder waTwwded 
moonsiff of that district, under date 23rd February 1853, in the JjJJ^JjJ*^ 
case of Gooroodass Baboo, plaintiff, versus Mudunmohun Mullick, thepiaintii? 

defendant ^cSri^e* 1 

Vakeel of petitioner — Chundernath Deb. e cama * e * 

It is hereby certified that the said application is granted on the 
following grounds : — 

This suit was for the price of a carriage. The principal sudder 
ameen in appeal decreed it. The special appellant has objected 
that he has been cast in the full price of the carriage, which the 
plaintiff has nevertheless been allowed to retain. Notice was 
issued to respondent, but he has not appeared. We remand the 
case to the principal sudder ameen that he may reconsider his 
order with reference to the above objection. 

The 5th December 1854. 

Present : 

H. T. RAIKES,Esq.,1 , . 
B. J. COLVIN, Esq., ] Jud 9 €S - 

Petition No. 453 op 1854* 



In the matter of the petition of Syed Shumsooddeen Hossein, Remand as 
filed in this Court on the 6th May 1854, praying for the admission above > the 
of a special appeal from the decision of Moulvee Syed Mahomed court having e 
Rafiq, principal sudder ameen of zillah Behar, under date the 7th erroneously re- 
February 1854, confirming that of Moulvee Syed Asud Khan, SbeforeT 
sudder ameen of that district, under date 30th April 1852, in the «» defect of 
case of Sheikh Hafiz Alee, plaintiff, versus Syed Shumsooddeen paxUe8# 
Hossein, defendant. 

Vakeel of petitioner — Moulvee Murhumut Hossein. 

Vakeel of the opposite party — Moonshee Ameer Alee. 

It is hereby certified that the said application is granted on the 
following grounds : — 
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The special appellant is one of two defendants sued before the 
moonsifi's court, who decreed the case against him, exonerating his 
co-defendant. Against this decision the special appellant preferred 
an appeal to the principal sudder araeen, who dismissed the appeal 
without a hearing, because the special appellant had not made his 
co-defendant a respondent in the appeal. The principal sadder 
ameen quotes a decision of the Sudder Court, No. 57 of 1845, 
dated 29th March 1847, Sreewuntlall Khan, appellant, versus E. 
McKintosh, respondent 

The precedent referred to does not apply, and as we find the 
special appellant's co-defendant was exonerated by the lower court, 
and the special appellant in his appeal did not wish to fix him with 
any liability, or dispute the justness of the lower court's order in 
releasing him from the suit, there appears to have been no necessity 
to include him as a respondent in the appeal. We, therefore, admit 
the special appeal and remand the case to the principal sadder 
ameen to dispose of the appeal on its merits. 



Toe 5th December 1854. 
Present : 
Sir R. BARLOW, Bart., Judge, 
J. H. PATTON, Esq., Officiating Judge. 

Petition No. 570 op 1853. 



Decision of In the matter of the petition of Joynarain Ghose, filed in this 
ihe 1 ™* T ^rt Court on the 4th August 1853, praying for the admission of a 
case remanded special appeal from the decision of Mr. D. Wilkins, additional judge 
with e $ dge zillah Backergunge, under date the 2nd May 1853, reversing 
try it°on er ito t0 that of Moulvee Mahomed Kullim Khan, principal sudder ameen of 
merits. that district, under date 19th February 1851, in the case of 

Joynarain Ghose, plaintiff, versus Hureeprea Debea and others, 
defendants. 

Vakeel of petitioner — Baboo Ramapersaud Roy. 
Vakeel of the opposite party — Baboo Kishen Kishore Ghose, 

It is hereby certified that the said application is granted on the 
following grounds : — 

The special appellant claims admission on the ground that it was 
incumbent on the judge, under the circumstances of the case, to 
enter upon and determine the issue between the petitioner and the 
defendants, including the purchaser, Gopeechunder Chuckerbuttee. 

We see no reason why the petitioner^ claim should have been 
nonsuited. Petitioner sued the zemindar, Hureeprea, for possession, 
she had instituted a summary suit against him previously and got 



Digits 



zed by GoOgle 



( 487 ) 

a ex parte decree, in satisfaction of which she sold his holding, while 
the suit was pending. Petitioner then included the purchaser as a 
defendant with Hureeprea in the suit for possession. 

The case should have been tried on its merits as between petitioner 
and the zemindar, whose ex parte decree and sale, under which the 
purchaser is brought in as a defendant, could in no way affect 
petitioner's cause of action or his right to possession, which was the 
issue in the case brought by the petitioner against Hureeprea. 

For the above reasons the case is returned to the judge, who 
will try it on its merits. The order of nonsuit, under the circum- 
stances, precludes the plaintiff having a judgment of the court on 
his claim and the investigation of the case is incomplete. 



The 6th December 1854. 

Present j 

ABER. DICK, Esq., 

H. T. RAIKES, Esq., \ Judges. 

13. J. COLVIN, Esq., 

Case No. 336 of 1853. 






Special Appeal from the decision of Openderchunder Nyaruttun, 
Principal Sudder Ameen of Jessore, dated 30th December 1852, 
affirming a decree of Radhanauth Chatter jea> Moonsiff of Comer- 
khallg, dated 30th November 1847. 

MUSST. DERBOMOEE and others, (Defendants,) 
Appellants, 

versus 

KISHEN BHOOMIK, (Plaintiff,) Respondent. 

Vakeel of Appellants — Moonshee Alee Afsur. 

Vakeel of Respondent — Mr. J. 6. Waller. 

This case was admitted to special appeal on the 26th July 1853, The plaintiff 
under the following certificate, recorded by Sir R. Barlow and JU^f^fSSS 

Mr. H. T. Raikes: — land, relying 

« Plaintiff sued as heir to Joynarain Mohola Nuvees, who in 1216, ^ich^ 8 * 16 
bought from Nobokaunth Moojomdar, the ancestor of defendants, court of first 
certain property, of which he was ousted by them during his ^Jj^ij^j 

minority. which was re- 

" Defendants denied the alleged sale as well as possession conse- jected as a for- 
quent upon it The moonsiff decreed in favor of plaintiff on proof ^wer appellate 
of the deed, dated 7th Assar 1216. Ttheie^V** 

€t The principal sudder ameen upheld that decision upon the Jfeid thTdecT 
ground of plaintiffs right, as shown by receipts from the collector- *i°* on the 
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ate given to defendant's ancestor, but produced by plaintiff, and 
copy of a petition presented by the plaintiff's ancestor to the collec- 
tor, as would appear from the moonsiff's fysala; he, however, 
Rejected the deed of purchase as being very suspicious, from the 
circumstance of its having been written on old paper. 

" We must consider the kubala of 7th Assar 1216, to form bo 
genuine title or transfer of the property, as the principal sudder 
ameen, on the grounds assigned in his decision, sets it aside. He 
however gives judgment in plaintiffs favor on the strength of 
certain receipts produced by him, holding them to be good, as the 
defendant was unable to impugn them, and also relies upon the 
local investigations made, while the suit was pending before the 
moonsiff. It is a question for argument whether the ground of 
action elected by the plaintiff having been cut from under him, and 
the kubala being declared insufficient to establish his claim, it was 
competent for the principal sudder ameen to give judgment in his 
favor on the other collateral proofs on which he relies. We admit 
a special appeal to try the above point, the decision being opposed 
to practice." 

Judgment. 

Messrs. H. T. Ratkes and B. J. Colvin.— There can be no 
doubt, in our opinion, that the principal sudder ameen distinctly states 
his opinion to be, that the plaintiff having no kubala has prepared 
one and filed it in this suit On such a finding, we doubt the 
propriety of a decision in favor of the plaintiff, on the ground that his 
witnesses and documents have proved the possession of his ancestors 
at some former period. The evidence of the title on which he 
founds his claim having been declared not genuine, the plaintiff has 
no right to the assistance of the Court in disturbing the rights of the 
party in possession. We reverse the decisiou of the lower courts, 
and dismiss the plaintiffs claim. 

Mr. A. Dick. — I think that a perusal of the principal sudder 
ameen's decision and the whole of his reasoning leads to the conclu- 
sion, that the claim was based on a purchase, with possession 
enjoyed ; and on the allegation of having been dispossessed during 
minority, that the principal sudder ameen saw reason to doubt the 
genuineness of the identical deed of sale filed, and therefore rejected 
it ; but from other documents filed, and from the local inquiry 
held on the spot in suit, the validity of the claim had been 
established. 

I observe that the alleged purchase was made upwards of 40 
years previous to suit, and the rejected deed of sale bears that date, 
the deed therefore, if forged, may have been forged long before 
plaintiff's birth, for he was a minor when his parent died in 
1239 ii. M 
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If a party founds his claim on a deed of sale to himself, and that 
deed be rejected as forged, no collateral proof of it, however strong, 
should avail him : for then he must have been cognizant of the 
forgery ; but where a party sues on a deed which has descended 
to him, and there be no proof he forged it, or was aware of its being 
a forged document, and convincingly proves his claim to be right- 
ful on other evidence, I am of opinion that equity requires it should 
be decreed to him, I would not disturb the decision of the principal 
sudder ameen, confirming that of the moonsiff. 



The 6th December 1854. 
Present : 
ABER. DICK, Esq., "I 
H. T. RAIKES, Esq., V Judges. 
B. J. COLVIN, Esq., J 

Case No. 423 of 1853. 



Special Appeal from the decision of Mr. F. Skipwith, Judge of 
Sylhet, dated \2th February 1853, affirming a decree of Sadut 
Alee Khan, Principal Judder Ameen of that district, dated 1st 
May 1851. 

SREEKISHEN DEB, (Plaintiff,) Appellant, 

versus 

SYED BUKT MOJOOMDAR and others, (Defendants,) 
Respondents. 

Vakeel of Appellant — Mr. J. G. Waller. 

Vakeels of Respondents — Baboo Kishen Kishore Ghoseand 
Moulvee Mahomed Ishmael. 

This case was admitted to special appeal on the 13th September Application 
1853, under the following certificates, recorded by Messrs. J. for al Bpe f ia !J5 p " 
Dunbar and H. T. Raikes : — |h e refold of 

Mr. J. Dunbar. — " The particulars of this case will be found the lower court, 
at pages 3 and 4 of the published decisions of zillah Sylhet, for the profits oiTthe 6 
month of February 1853. evidence before 

" The suit was for possession of lands with mesne profits. pwnt'for^pe- 

u The judge has decreed possession, but refused the claim for cial appeal. 
mesne profits, on the ground that the evidence produced by the 
(plaintiff) appellant was insufficient to prove that the rents had been 
collected by the (defendant) respondent ^during the time he was in 
possession. It is contended that the judge's decision on this point 
is founded on insufficient data, and I think not without reason ; six: 
witnesses were produced by the appellant, who swore that the rents 
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were collected by Kistogobind and Dabeeram, and occasionally by 
a mundul, bat the judge says that there is no evidence that the said 
people were servants of the respondents. 

" The judge does not dispute the fact of the collection, and I think 
the fact that the respondents during that time held possession un- 
justly, should be held to be sufficient to fix them with the responsi- 
bility ; so in regard to the receipts collected by the ameen, as these 
refer to the same period, I do not think that they should be set 
aside as unworthy of credit, upon mere general grounds of suspicion, 
It was easy enough to have had them tested by the evidence of 
the ryots themselves ; indeed, I think this would be the only satis- 
factory way of deciding the matter ; if the ryots should declare on 
oath that they have paid to no one, the plaintiff can of course reco- 
ver the rents from them direct, but if it be shown that the rents were 
collected by any other person during the time the respondents held 
possession, I think they, the respondents, should be held liable. As 
Mr. Raikes does not concur in my view of the case, I admit the 
special appeal to try, whether the (plaintiff) appellant is not entitled 
to mesne profits on the evidence, as the case now stands, and if not, 
whether the case should not be sent back in order that the judge 
may decide the point upon clearer and more satisfactory evidence," 

Me. H. T. Raikes.—" The judge appears to me to have altoge- 
ther discredited the evidence regarding the fact of these collections 
having been made, as stated by the appellant's witnesses, and it ap- 
pears to me that before the judge could give a decree for a specific 
sum as wasilat, he must have satisfied himself that the evidence ad- 
duced in proof of such sum having been received by the late pos- 
sessor was trustworthy. Evidence of this description, the judge 
seems to think, from the reasons given in his decision, was wanting 
in the present case, and he therefore dismissed the claim. I do not 
see any point for special appeal in the objection set forth by the 
pleader, and therefore see no reason for admitting this case." 

Judgment. 

Messrs. H. T. Raikrs and B. J. Colvin. — After hearing the 
arguments of the pleaders, we are of opinion that there is no point 
in this certificate that can be taken up in special appeal. We dis- 
miss the special appeal with costs on that ground. 

With reference to Mr. Dick's proposal to amend the certificate, 
we observe that the judge, on a previous trial of this case, had de- 
creed wasilat of the lands at the estimated amount laid in the plaint, 
and on special appeal this Court remanded the case on 27th April 
1852, directing the judge to ascertain by further inquiry, if neces- 
sary, the actual amount, ifamy, received by the respondent, and the 
judge, on failure of the evidence tendered to satisfy him on this point, 
dismissed the claim. We do not, therefore, consider the proposed 
amendment necessary. 
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Mr. Aber. Dick. — I would alter the certificate, and admit the 
special appeal, to try whether the fact of possession having been found 
established, the judge was not bound to decree mesne profits for the 
amount that might have been collected by the party wrongfully 
kept out of possession, without reference to what the wrong-doer 
had actually collected or not I do not think we can proceed on the 
certificate as worded, for it requires us to judge on evidence, upon 
which the lower court has decided, and that is prohibited expressly 
by the special appeal Act XVI. of 1853. I do not think the Sudder 
dourt intended in their remand of 27th April 1852, to restrict the 
judge to the single point of proving the amount actually collected 
wrongfully by the defendant Admitting however that they did, we 
are not bound by their judgment in finally deciding the case. 



The 6th December 1854. 

Present : 

ABER. DICK, Esq., 

H. T. RAIKES, Esq., \ Judges. 

B. J. COLVIN, Esq. : 

Case No. 494 of 1853. 



Q-5 \ * 

J., ) 



Special Appeal from the decision of Baboo Openderchunder Nya- 
ruttun, Principal Sudder Ameen of Jessore, dated 29th April 
1853, affirming a decree of Anundchunder Banerjee, Moonsijf 
of Kaloolpore, dated 28M August 1852. 

RAMRUTTUN ROY, (Defendant,) Appellant, 

versus 

TRIPOORA SOONDEREE and others, (Plaintiffs,) 
Respondents. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeel of Respondents — Mr. J. G. Waller. 

This case was admitted to special appeal on the 28th November Special ap- 
1853, under the following certificate recorded by Messrs. A. J. M. £g£ ^^Se 
Mills and H. T. Raikes: — to Act ix. of' 

" The action was brought for confirmation of a fixed jumma and of^^-vaf 11 - 
refund of surplus payment of rent decreed in a summary suit, with ation not havl 
reversal of the decree in that suit The lower courts have given a ^ jr ^ e, J raifled 
decree to the plaintiff confirmatory of his title to the land, with court ° WW 
reversal of the summary decree. 

" The special appeal is made on three grounds, and we admit it 
on the following one. 
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" The* suit being brought for the confirmation of a fixed juraraa 
amounting to rupees 115-3-17 J gundas, and only valued at rupee 
1-10-5^ gund as, the amount of excess payment decreed in the 
summary suit, has it been laid at the valuation required to cover 
an action of title as regards land in dispute ?" 

Judgment. 

On this case being brought forward for decision, the appellant's 
pleader acknowledged that the objection of under-valuation had 
not been pleaded in the answer. For this reason and with reference 
to Act IX. of 1854, we dismiss the appeal. 



The 6th December 1854. 
Present : 
ABER. DICK, Esq., 
H. T. RAIKES, Esq., \ Judges. 
B. J. COLVIN, Esq., 

Case No. 525 of 1853. 






Held that 
the plaintiff 
was only end- 
tied to interest 
from the date 
of his plaint, 
and decree of 
the lower ap- 
pellate court 
amended ac- 
cordingly. 



Special Appeal from the decision of Lieut~Col Sir A. Bogle, Kt. } 
Commissioner of Tenasserim Provinces, dated 22nd June 1853, 
affirming a decree of Mr. J. Stevenson, Assistant Commissioner 
of Maulmain, dated 3rd February 1853. 

A. LENAINE, (Dependant,) Appellant, 

versus 

S. ABREU, (Plaintiff,) Respondent. 

Vakeel of Appellant— Mr. J. G. Waller. 

This case was admitted to special appeal on the 21st December 

1853, under the following certificate recorded by Messrs. A. J. M. 

Mills and H. T. Raikes :— 

" The particulars of the case are detailed in the English 
proceedings* of the Maulmain court, the question is only regarding 

* Proceedings of the Assistant Commissioner's Court, dated 28th February 1853. 

Plaintiffs pleader present. 
Defendant present. 

Plaintiff refers the Court to the Regulation respecting- interests, has nothing- mot 
to urge. ° 

Summing up and decision. 

The court is acquainted with the Regulation of Indian law and the English lav 
respectinginterest. ^^ 

Plaintiff cannot substantiate his claim to it. The court finds that upon 12th October 
1842, a debt of rupees 922 remain due to plaintiff, and that 10 days subsequently a 
payment of rupees 600 was made by defendant. 



Digits 



zed by G00gle 



( 493 ) 

interest upon a memorandum of an account The assistant com- 
missioner decreed the principal without interest The commissioner 
considered that the account justly bore interest, and decreed an 
amount not exceeding the principal. 

"We admit a special appeal to try whether interest can be 
allowed on the account in question, with reference to the provisions 
of Act XXXII. 1839, or the practice of the country." 

Judgment. 

With reference to the provisions of Act XXXII. of 1839, we 
consider the plaintiff is only entitled to interest on the debt from 
the date of plaint, taking that as equivalent to the demand prescrib- 
ed by the Act 

We decree the suit accordingly with costs in proportion in all 
the courts. 

The items, in the account current filed by plaintiff, are not all of them such as legally 
bear interest, and it is the natural conclusion that the sum of rupees 600 was paid in 
liquidation 01 the money debt part of the account, which legally does bear interest, rather 
than the shop bill part of the account, which only in certain circumstances does bear 
interest. 

The plaintiff had no remark to make upon that point, and was unable to prove that the 
money items of the account remained undischarged while the shop bill only had been 
paid. Under any circumstances it would have been a question with the court, whether 
some even of the money items should have been charged with interest in this case, upon 
a document of so vague a nature as that filed. 

Decree, 

For plaintiff for rupees 422-8 with costs, rupees 2-12. 

Summons, 1 

Subpoenas, 1 12 

Total Rs. 2 12 

Proceeding of the Commissioner's Court, Mauhnain, dated Uth May 1853. 

Present: Lieut.-CoI. Sir A. BOGLE, Kt., Commissioner, T. & M. Ps. 

Appellant and Respondent present by their Agents. 

The appeal is in this case for the recovery of interest on the balance of an account. 

The lower court has disallowed this part of the claim, but this court cannot concur in 
the reasons assigned. The balance of account having been struck, all the items are 
blended into one, a sum of rupees 92*2-8. In liquidation of this single item, defendant 
paid rupees 500, the balance, rupees 422-8, remained. 

This court considers that it justly bears interest, as defendant has not, although long 
credit has been allowed him, re-paid any part of the said balance. 

Interest, not exceeding the principal, is therefore allowed. Deoree for rupees 845 with 
costs. 
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In calculat- 
ing the period 
for filing* an 
application for 
special appeal, 
the time inter- 
vening, from 
filing 1 a stamp 
for copy of the 
decision until 
it is ready for 
delivery, must 
be deducted. 



The 9th December 1854. 

Present: 

ABER. DICK, Esq.,> , . 
J.COLVIN,Esq.,/^^- 

Case No. 450 of 1854. 



B 



Special Appeal from the decision of Mr. J. S. Torrens, Judge of 
24-Pergunnahs, dated 23rd January 1854, affirming that of Baboo 
Kassissur Mitttr, Principal Sudder Ameen of that district, dated 
5th July 1853. 

MUSST. MADHOBEE DASSEE and others, (Plaintiffs,) 

Petitioners, 
versus 
GOURMOHUN GHOSE, (Defendant,) Opposite Party. 
Vakeel of Petitioner — Baboo Sreenath Sein. 
Vakeel of the Opposite Party — Mr. J. O. Waller. 

In this case, the decision appealed from was decided on the 
23rd January. On the 29th March the decision was signed by the 
judge ; on the 31st the copy of the decision was ready for delivery, 
and on the 1st April was delivered to the petitioner. 

The petition of special appeal was filed on the 6th May« The 
petitioner was a pauper litigant, and it was the duty of the court to 
deliver the copy whenever it was ready. There was no delay on 
the part of the petitioner in receiving the copy after it was ready. 
It hap t>een ruled that the time that intervenes from filing a stamp 
for a copy of a decision, until date of its being ready for delivery, 
shall be deducted from the prescribed period of three months, at 
least, this was the rule under the former law, Section XL, Regulation 
XXVI. 1814, and in our opinion is equally applicable to Act XVI. 
1853. See last Section of Act XVI. 1853, and see Sudder Deci- 
sion, 6th July 1854, on special appeal petition No. 1065 of 1853. 

We think, therefore, that the petitioner is entitled to three months 
from the date of copy of decision being ready for delivery. 

It is true that petitioner might have filed her petition of special 
appeal in the zillah, and in the present instance even in the Sudder 
Court, within three months from the date of decision. It is mani- 
fest, however, that the legislature in granting three months for filing 
it, took into consideration the time requisite in procuring legal advice, 
after obtaining copy of the decision, before determining on appeal or 
not, for, by allowing the petition to be filed in the zillah court, it 
rendered any further period after obtaining the copy superfluous. 

We would proceed to the hearing. 

The petition of special appeal was, on hearing, rejected. 
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The 11th December 1854. 

Present : 

ABER. DICK, Esq., 

H. T. RAIKES, Esq., V Judges. 



B. J. COLVIN, 

Case No. 84 op 1854. 



Esq., ) 
IS, Esq., V* 
J, Esq., ) 



Regular Appeal from the decision of Abdool Wahid Khan, Principal 
Sudder Ameen of Moorshedabad, dated 31 st December 1851. 

MUSST. ASHRUFUNNISSA, (Plaintiff,) Appellant, 

versus 

MUSST. BUDElttUNNISSA and others, (Defendants,) 
Respondents. 

Vakeel of Appellant — Moulvee Lutf Ruhuman. 

Suit for the possession of talook Runna Bajeedpore alias Raee- Decision of 
pore, with wasilat, valued at rupees 9,550-0-13-3-3. the lower court 

This was a suit instituted by the (plaintiff) appellant on the Se^nuhle- 
allegation that the principal respondent, Buderunnissa's father, was ne ^, of a deed 
her mookhtear, and managed her estate, had her seal, and acted for lossaee,%rote88- 
her, in carrying on the causes in court in which she was concerned ; *«ff to > be a grift 
that he during that time, having her seal, prepared two deeds, one of service from 
called a huq-oossaee 9 or deed in lieu of services, and another deed « femnie land- 
of mortgage, the former for 1 anna, 3 pies, and the other for the mookhtear. her 
whole of the remainder of her estate in his management; that he, 
the mookhtear, had made over the estate in virtue of these two deeds 
to his daughter Buderunnissa, who on his death assumed possession, 
and refused to restore the property, hence this suit. 

The defendant Buderunnissa contended for the genuineness of 
both deeds, and the other defendants supported her in her defence. 
The principal sudder ameen rejected the deed of mortgage as 
spurious, for the reasons fully detailed in his decision, but declared 
the deed huq-oossaee to be genuine on the following reasons : — 

First — Because two of the plaintiff's witnesses had testified to the 
existence of such a gift for the mookhtear's services. 

Secondly. — Because plaintiff had sued some ryots for paddy, 
together with the mookhtear and others, as proprietors of the estate 
in question ; and, 

Thirdly. — Because three of the defendants' witnesses, whom he 
names, had testified to the deed huq-oossa*e, and he decreed the 
costs of the plaintiff to be paid by herself, of Buderunnissa also 
to be paid by herself, and the costs of the other defendants to be 
paid rateably by plaintiff and Buderunnissa, according to the 
shares in the estate decreed to them respectively. 
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The plaintiff has appealed from that decision, contending that 
the reasoning of the principal sudder ameen for rejecting the deed 
of mortgage is equally strong for the rejection of the deed huq- 
oossaee, and that the costs have been unfairly rated, for as she 
obtained a decree for the larger portion of the property, she should 
be burthened with costs only to the extent of her claim dis- 
allowed. 

Judgment, 

Of the reasons recorded by the principal sudder ameen for declar- 
ing the deed huq-oossaee genuine, the first is. only corroborative 
and nothing more; neither of the two witnesses had seen the deed, 
the gift was merely mentioned in the course of conversation about 
coming to a settlement between the plaintiff and her mookktear. 
The second reason is far from conclusive, for as the mookhtear had 
the sole management of the property, and was the plaintiff's attorney 
in the courts of justice, he could easily introduce his own name as 
a shareholder with hers, without her knowledge. With respect to 
the third and last reason, the testimony of the three named witnesses 
of the defendant in proof of the deed, the first deposes that he never 
looked at the contents of the deed, which he was asked to witness, 
and does not say a word of the plaintiff being present, or desiring 
him to become a witness; the second deposes that he merely copied 
out the deed fair, it being brought to him for that purpose with a 
blank stamp paper, and denies that he witnessed the deed or was 
present when it was witnessed, though his alleged signature is on 
it The third witness certainly testifies to the deed, but his signature 
is not in his own handwriting, which, as he can write, he accounts 
for by saying he was not then able to write. Moreover, he testifies as 
decidedly to the deed of mortgage which the principal sudder ameen 
has rejected on strong grounds. 

We therefore reject the deed of huq-oossaee as not proved; such 
a deed, considering the relative position of the parties, should have 
been substantiated on the clearest evidence. Appeal decreed, the 
decision of- the principal sudder ameen amended. The plaintiff's 
claim decreed wholly as to the land, and the costs of both courts to 
be paid by the defendants. 
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The 11th December 1854 

Pbesent : 

ABER. DICK, Esq., ") 

H. T. RAIKES, Esq., V Judges. 

B. J. COLVIN, Esq., j 



Case No. 511 of 1852. 



Regular Appeal from the decision of Mr. A. Davidson, Principal 
Sudder Ameen of Midnapore, dated 22nd July 1852. 

GOKOOLDASS BYRAGEE, (Plaintiff,) Appellant, 

versus 

RAJA BURDAKAUNTH ROY and othees, (Defendants,) 

Respondents. 

Vaheel of Appellant — Baboo Bungseebuddun Mitter. 

Vakeel of Respondent — Baboos Kishen Kishore Ghose and Rama- 

persaud Roy* 

Soit for rupees 9,950-7-2-2, profits of a farm. 

The appellant in this case having died, notice was issued on the ^PJ* 5 **, 
heirs to appear and carry on the appeal, but no one has entered an default. ° n 
appearance on their behalf: the appeal is therefore struck off the file 
with costs under Act XXIX. 1841. 
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The 11th December 1854. 

Pkesent : 

ABER. DICK, Esq., ) 

H. T. RAIKES, Esq., V Judges. 

B. J. COLVIN, Esq., ) 



Case No. 512 op 1852. 



Regular Appeal from the decision of Mr. A. Davidson, Principal 
Sudder Ameen of Midnapore 9 dated 22nd July 1852. 

GOKOOLDASS BYRAGEE and othees, (Plaintiffs,) 
Appellants, 

versus 

RAJA BURDAKAUNTH ROY and others, (Defendants,) 

Respondents. 

Vakeel of Appellants — Baboo Bungseebuddun Mitter. 

Vakeel of Respondents — Baboo Ramapersaud Roy. 

Appeal difl- Suit for balance of rent, valued at Company's rupees 8,610-1. 
allowed as to In this suit the appellants, fanner and surety, were sued by the 
defeuit^lrat respondents for balance of rent The principal sudder ameen de- 
case remanded creed the claim. The farmer appellant, Gokooldass Byragee, hav- 
piea^eci ^y* m & & e &> notice to his heirs was issued, but they have neglected to 
the other ap- appear, the appeal of the farmer is therefore disallowed with costs, 
peilanta. an j ^ e judgment of the principal sudder ameen against him affirm- 

ed. The surety denied in the lower court having ever executed the 
security-bond, a point which was not inquired into by the principal 
sudder ameen. We therefore remand the case for the objection to 
be investigated and disposed of. Half the institution fee of appeal 
to be returned to the sureties Greedhur Behra and others. 
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The 12th December 1854. 

Present : 

ABER. DICK, Esq., ) 

H. T. RAIKES, Esq., V Judges. 

B. J. C0LV1N, Esq.,) 

Case No. 247 op 1852. 



Regular Appeal from the decision of Mr. W. St Quintin, Addi- 
tional Judge of Tirhoot, dated 27th March 1852. 

HUNNOOMAN SINGH, (one of the Defendants,) 

Appellant, 

versus 

ACHUMBEET ROT and others, (Plaintiffs,) 

Respondents. 

Vakeel of Appellant — Moonshee Golaum Ahmed Khan. 

Vakeel of Respondents*— Mouhee Mahomed IshmaeL 

Suit for possession of lands, valued at rupees 378. Decision of 

The particulars of this case will be found at page 125 of the ^a^uftT/' 
Decisions by the additional judge of Tirhoot for March 1852. possession, up- 

In appeal the following issues were filed : — ^ eld "* appeal. 

Issues on behalf of Appellant 

First — The potta filed by the appellant being a registered one, 
and bearing a date previous to that of the unregistered potta, set up 
by the respondents, the point to be investigated is, whether accord- 
ing to Section VL, Regulation XXXVI. of 1793, and Act XIX. of 
1843, the potta of the appellant ought not to be held in preference 
to that of the respondents ? 

Secondly. — Whether the receipts given by the lessors, and the 
dakhilas received from the collectorate, regarding the validity of 
which nothing is said by the lower court, are not sufficient to esta- 
blish appellant's possession ? 

Thirdly. — Some of the proprietors, i. e. 9 lessors of the disputed 
property, have admitted the integrity of the appellant's potta, and 
the fact of the disputed property being held by him, whether their 
admission is not sufficient to establish the above ? 
Issue on behalf of Respondents. 

Whether the appellant's potta though not proved, can be of any 
avail to him, merely because it is a registered one ? 

The first issue was abandoned on its being pointed out by the 
Court, that Act XIX. of 1843 did not apply to farming leases. 

The proofs referred to in the second issue were stated not to be 
on the record of this case. They could not therefore be considered. 

The other issues refer to the genuineness of the potta advanced 
by Hunnooman Singh. 
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Judgment. 

After hearing the arguments of the pleaders on both sides, the 
Court see no reason to interfere with the decision below. The 
witnesses for defendant fail to prove that any of the plaintiffs signed 
the potta, and the documentary evidence shows that there has been 
constant opposition made by them to the defendant's alleged lease 
and possession. Moreover, the witnesses to the registry, although 
named by defendant, were not produced by him, nor was the kuboo- 
leut registered which his witnesses depose was executed by him. 
We therefore dismiss the appeal with costs. 

The 12th December 1854. 

Pbe8ent: 

ABER. DICK, Esq., } 

H. T. RAIKES, Esq., V Judges. 

B. J. COLVIN, Esq., J 

Regular Appeals from the decision of Mr. John Weston, Principal 
Sudder Ameenof Tirhoot, dated 12th July 1852. 

Case No. 444 of 1853. 

BABOO JUGGUNNAUTH SINGH and others, (Plaintiffs,) 

Appellants, 

versus 

CHUTTERDHAREE ROY and others, (Dependants,) 

Respondents. 

Vaheet of Appellants — Baboo Ramapersaud Roy. 
Vakeel of Respondents — Baboo Sumbhoonauth Pundit 

Suit for damages on account of loss of crops of 86 beegas of 
lands, including interest, valued at rupees 7,705-9-6. 

Case No. 445 op 1853. 

MUSST. MUHESHWUR KOONWUR, (Plaintiff,) 

Appellant, 

versus 

CHUTTERDHAREE SINGH and others, (Defendants,) 

Respondents. 

Vakeels of Appellant — Moonshee Ameer Alee and Mr. J. G. 

Waller. 
Vakeel of Respondents — Baboo Sumbhoonauth Pundit. 

in a suit for Suit and its value the same as in the preceding case. 

cZTof i°c£sTf The nature of th ! s 8uit and . * he masons for the judgment appeal 
possession, from are set forth in the decision of the principal sudder ameeu as 

which was re- follows • 

joctedbythe ttUOWS.— 
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" This suit was instituted on the 4th October 1847, to recover j^^ c v ul i tas . 
the sum of rupees 7,705-9-6, as damages on account of loss of pro- tation, it 7 waa *" 
dace on 86 beegas of land in mouza Ruhimpore from 1223 up to h , eld »? appe^ 

loin tj\„.i^ *. *r that the hmitH- 

1243 Fuslee. tion m not 

"The plaint sets forth that in the month of Assin 1223 F., the b0 ^ n . to run 
defendants raised a claim to the above land and the dispute was tSnofpoesea!" 
taken before the magistrate, who attached 75 beegasofland which aion was finally 
had been in the possession of the plaintiffs, and referred the parties J^f* ta thl8 
to the civil court to settle their differences ; that accordingly the 
plaintiffs, on the 25th June 1821, lodged a suit in the Dewanny 
Adawlut and obtained a decree, which on appeal was affirmed by 
the provincial court of appeal at Patna on the 29th November 1828 ; 
that the zillah judge, in obedience to a precept issued from the 
court of appeal, addressed a roobukaree to the magistrate to with- 
draw the attachment and issued a perwanna to the moonsiff to put 
the plaintiffs in possession of the land ; that the moonsiff, with the 
assistance of the police darogah, had boundary pillars erected on the 
land, and the defendants in dissatisfaction preferred an appeal to 
the provincial court of appeal, when the order of the judge was set 
aside, but this order was also reversed on the appeal of the plaintiffs 
by the Sudder Dewanny Adawlut and an order passed to the effect, 
that as the plaintiffs had been put in possession of the ground by 
the moonsiff, they were to retain possession of it ; that subsequently 
the defendants complained against the plaintiffs in the zillah court 
to have the boundary pillars removed, but the principal sudder 
ameen, on the 25th May 1838, dismissed the suit, and this order was 
affirmed by the highest appellate court on the 7th August 1843 ; 
that as the defendants had needlessly raised disputes which led to 
the land being attached, the plaintiffs are entitled to damages, hence 
this suit 

" The defendants Rookeny Roy and 24 others, in answer, amongst 
other items, pleaded that as the plaintiffs had obtained possession of 
the land on the 20th Aghun 1241 F., and as more than 12 years 
had elapsed from that date to that of the institution of this action, 
this suit was barred by the rule of limitation ; that the land had 
not been attached at the request of the defendants, nor had they 
appropriated any of the mesne profits, hence they could not be held 
liable for damages. 

" The issue in bar of hearing this suit is, is the plaintiff's suit 
barred bv lapse of time ? and the material issue of fact arising upon 
the pleadings is, whether the plaintiffs are entitled to recover the 
sum claimed from the defendants, or not ? 

" Judgment. 

" The defendants having pleaded the statute of limitation in bar of 
the plaintiffs' suit, it becomes necessary first, in conformity with 
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the Sadder Court's Circular under date 13th September 1843, to 
determine that question. 

" I am of opinion that the rule of limitation is in bar of this chum. 
The plaintiffs, with a view to conceal the fact of their claim having 
been barred by the statute of limitation, have omitted to specify in 
their plaint the date on which they obtained possession on the ground, 
but the copies of a report made by the moonsiff of Mowah on the 
9th October 1833, a roobukaree of the judge of this district, dated 
17th October following, and a dakhilnama, dated 17th December 
idem, indicates that the plaintiffs in execution of the decree of the 
provincial court of appeal, obtained possession on the ground 
through the moonsiff, and filed a receipt in court through their 
vakeel on the 17th December 1833, to that effect. The plaintiffs 
cause of action must therefore be reckoned from that date, and as 
this action has been brought after a lapse of 1 3 years, 9 months, 
18 days, from that date, the suit is clearly barred. 

• c The plaintiffs to show that the rule of limitation has not been 
infringed, filed copies of two decisions of the first and second princi- 
pal sudder ameens of this district, dated 22nd October 1845 and 
14th February 1848, and of the Sudder Court in confirmation of 
the decision of the first principal sudder ameen, dated 17 th March 
1847, but they are not in point, as the plaintiffs in those cases had 
sued for mesne profits witnin 12 years from the date on which they 
obtained possession on the ground : they therefore do not benefit 
the plaintiffs' cause, but rather tend to support the plea of the defen- 
dants. It is contended by the plaintiffs, that as the defendants, 
being dissatisfied with the order awarding them possession on toe 
land, had appealed to the provincial court of appeal at Patna, and 
their plea had been finally disposed of by the Sudder Court on the 
16th January 1836, their cause of action must be held to have 
arisen from that date, as also from the 7th August 1843, when the 
Sudder Court dismissed the appeal of the defendants who bad sued 
for removal of the boundary marks, and as this case has been 
brought within 12 years from those dates, the suit is within time. 
But this cannot avail the plaintiffs, as the copies of the judge's 
roobukaree, dated 17th October 1833, of the order of the provincial 
court of appeal, dated 10th January 1834, a roobukaree and a fjsala 
of the Sudder Court, dated 18th January 1836 and 7th August 
1843, show that the defendants had urged summarily and by a 
regular suit, that the moonsiff had, contrary to the decretal order, 
made the boundary marks, and thereby made over some land in 
excess of that specified in the decree to the plaintiffs, but this was 
not credited by the Sudder Court The plaintiffs therefore cannot 
consider their cause of action to have arisen from the dates of the 
orders, as their possession on the land had not been disturbed\j the 
objections urged by the defendants; and the precedent filed by the 
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plaintiffs in re Eishenkaunth Sahoo, dated 1st September 1847, is 
not applicable to this case, as in that suit, which was brought for 
possession on certain lands, the plaintiffs' cause of action was held to 
Lave arisen from the date of the commissioner's decisions, whereas 
in the present instance, the plaintiffs' cause of action must be 
reckoned from the date on which they obtained possession on the 
ground. 

" Under these circumstances, considering the suit of the plaintiffs 
barred by lapse of time, I would dismiss it. 

"Ordered therefore: 

" That the suit of the plaintiffs be dismissed, they paying all costs 
with interest from this date." 

The two plaintiffs have preferred their appeals separately, 
though the grounds of appeal are one and the same. 

It is contended for appellants, that the cause of action must be 
reckoned from 1836, when thejinal order in execution of the decree 
obtained by ( plaintiffs) appellants, for the land in question, was passed 
by the Suader Court, reversing the order of the provincial court, 
which had reversed the order of the judge, approving of the 
possession on the land given by the moonsiff to (plaintiffs) appellants 
in 1833 A. D., and the precedent of 8th September 1853, is cited. 

In reply to the above, it has been urged that the plaintiffs were in 
a position to sue for damages immediately on their obtaining their 
decree, and its becoming final by rejection of defendants' appeal 
in' 1828. They have therefore come into court long after the 
limitation allowed by the law. The principal sudder ameen has 
however reckoned from a later date, the date of their actually 
obtaining possession on the land in question, viz., the year 1833 
A. D., and even then the period for string had elapsed. 

Reference has also been made to a new regular suit instituted 
by the defendants, by the pleaders for appellants, but as they could 
not satisfy the Court that that suit was for the very same lands 
and boundaries, and had on that account been dismissed as inad- 
missible, no further notice could be taken of it. 

Judgment. 

We are of opinion that the (plaintiffs) appellants were perfectly 
justified in postponing the institution of this suit, till their possession 
of the land in question was finally settled and confirmed by the order 
of the Sudder Court in 1836 ; for, had they sued after obtaining the 
order from the judge in 1833, their suit might have been stopped 
or dismissed on the reversal of the judge's order by the provincial 
court; no doubt the suit would have been admissible after the 
decree passed in 1828, awarding the right to the land. It would 
not, however, have been instituted with that certainty to the 
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amount of damages sustained until repossession had been obtained 
and confirmed under the decree. 

We therefore fully concur in the principle laid down in the 
precedent cited, of the 8th September 1853, and reversing the 
judgment of the principal sudder ameem, remand the case to be 
tried on its merits. 

The above judgment is likewise passed on the appeal No. 445 
of 1853, preferred by the co-plaintiff of this (plaintiff) appellant 



The 13th December 1854. 

Present: 

ABER. DICK, Esq., 

Sir R. BARLOW, Bart., V Judges. 

H. T. RAIKES, Esq., 

Case No. 120 op 1853. 



r.,L 



Special Appeal from the decision of Mr. William Luke, Judge of 
Midnapore, dated 9th June 1852, reversing a decree of Mocmshee 
Khyrat Hossein, Acting Sudder Ameen of that district, dated 
llth November 1851. 

RAMMOHUN MYHTEE, (Defendant,) Appellant, 

versus 

RAMCHURN BANERJEA, (Plaintiff,) Respondent. 

Vakeel of Appellant—Baboo Kishen Kishore Ghose. 

Vakeels of Respondent — Baboo Ramapersaud Roy, Mr. /. G. 
Waller, Moonshee Ameer Alee and Baboo Kishen Sulfa 
Mookerjea. 

Decision of This case was admitted to special appeal on the 23rd March 1853, 
the lower court under the following certificate recorded by Sir R. Barlow and Mr. 

iT h to d 'K?ff A - J - M - Mills: — 

ilif cian^for " The judge's decision will be seen at page 68 of 9th June 1852. 
MfdnT^the "Petitioner applies for special appeal upon the following 

term implying grounds : — 

the reservation « first — One zemindar cannot sue another independent zemindar 

of a certain « , . . r 

annual pay- tor aUStOOraU 

"uTcha^r^f " Second &— That plaintiff holds no kubooleut from him nor has 

lile rC ta1bok to h e e ver paid dustooraU 

the eeiier. « Thirdly. — That the parties now before the court were not 

parties to the suit decided by Mr. Fendall in 1795. 

"Fourthly. — That under provisions of Section LV., Regulation 

VI1L of 1793, and Section III., Regulation V. of 1812, no action 

will lie as now brought. 
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« Fifthly.— That the fysala of 1845, quoted by the judge, is not 
conclusive as against petitioner who was no party to it 

" The Court raise a further point whether talook Bhabulpore, 
under the terms of its settlement, is liable for dustoorat, this objection 
was raised on the pleadings, but the judge over-ruled it, stating it 
was not brought forward in the court of first instance, it fairly does 
arise in the pleadings, and should have been decided upon in appeal 
before the judge. 

" We admit an appeal to try the above points." 

Baboo Kishen Kishore Ghose, for petitioner, read roobukaree, 
6th March 1795, Raja Brijanund, plaintiff, versus Neimaichurn 
and several others, defendants. 

This was an action for dustoorat for some years, and plaintiff got 
a decree of rupees 1,784 per annum, which was usual in pergunnah 
Sabbung as a zemindaree right, not in payment of police duties. 
By Regulation XXII. of 1793, the charge of police duty is 
removed from their hands. 

The zemindar's rights were sold, and in 1805 two judgments were 
passed by the register, Mr. R. Turner, in the cases Ramsoonder 
Pal, plaintiff, versus Rampersaud Mojoomdar and another, defen- 
dants; the same plaintiff versus Agur Kowaree, defendant; both 
plaints were dismissed. 

It was declared that the defendants were independent of the 
plaintiff and paid their revenue separately to the collector, any cess 
is illegal. 

The defendants have entered into engagements with Government, 
and their names are in the collector's books, to whom they pay 
direct Plaintiff cannot claim any abwab from the defendants, his 
plaint is dismissed. 

Pleader urges that his client's name was entered in the collector's 
books in 1822, from which date to the present no claim to dustoorat 
was ever preferred by the plaintiff. My client has paid regularly 
from that year to the collector, with whom he made a settlement. 
He is in no way an under-tenant, or dependant of plaintiff. 

Moonshee Ameer Alee contrd. — The raja of pergunnah Subbung 
had a right of collections from his ryots and others, he had 
also a right to collection called dustoorat, he did not enter into 
engagements at time of the decennial settlement, his estate under 
Section XLIIL, Regulation VIII. of 1793, attached and held 
khas, the Government officers made settlement of the pergunnah, 
portions of the estate were sold by them, the sayer was sold 
with the land. Reads a byenama, dated 20th July 1798, in which 
dustoorat is sold by the collector to Ramsoonder Pal ; in this 
document is mentioned kismut Rambhudderpore with dustoorat 
in pergunnah Subbung, recorded jumma rupees 1,244-15. The 
whole of the dustoorat in pergunnah Subbung was thus sold, 
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and my client, who bought in April 1842, has the right in suc- 
cession to former proprietors, and has therefore brought this action 
to recover from the defendants. 

The cases, referred to by the petitioner's pleader, were reversed 
by the judge in 1807, relying upon the decree of 1795 and other 
documents, under which the present plaintiffs, antecedent proprie- 
tors, were held entitled to dustoorat. 

Reads a decision of Sudder Dewanny Adawlut, 1st September 
1812, Ramsoonder Pal, (plaintiff,) appellant, versus Bijinauth 
Chowdree, (one of the defendants,) named in the fysala of 1795, 
(defendant,) respondent. 

The judgment relies on the judgment of 1795, stating defen- 
dant only bought talookdaree rights, decree was passed against 
him, and till that be set aside he must be held answerable for duy 
tobrat, the provincial court of 1809 decree is reversed, the judge's 
decision of 1807 upheld, till the judgment of 1795 is set aside. 

Again, a decision of the Calcutta court of appeal of 1803, 
Ramsoonder Pal versus Durupnarain Roy, supports the claim of 
dustoorat, as does another of the same court, 22nd January 1819, 
Ramsoonder Pal versus Brindrabun Mehtee, father of petitioner, 
being a claim to dustoorat in village Chunderpore. 

Other decisions of Midnapore, 16th July 1812, Wal pole, judge. 

Ramsoonder, plaintiff, versus Biprodass Ghose, to whom peti- 
tioner succeeded by right of mortgage. 

This case is regarding Bhabulpore, which was decreed in favor 
of plaintiff, and one of September 1837, (Dick, judge) in execution 
of decree Teetaram Pal in loco, Biprodass, calling for surplus from 
collector in order to payment of dustoorat , , 

Reads fysala, principal sudder ameen of Midnapore, dated 27th 
March 1845, quoted by the judge, by which it will be seen that 
dustoorat has all along been recognised by the courts and recovered 
by decrees. 

Baboo Kishen Kishore Ghose, in reply. — Mr. Walpole's decree 
is ex parte against Biprodass in 1821, I am proprietor by virtue 
of a decree in 1820, and yet I was not made a defendant in the 
case. 

Mr. Walpole's judgment is now put in. I have to observe that no 
answer was given in by the defendant in the case, the decree may 
have been collusive. 

Mr. Dick's order is merely to hold surplus in ' attachment till 
notice be served on the opposite party, neither my client nor his 
ancestors were parties in that cause. 

The plaintiffs case rests on his byenama from the collector, which 
he states gives the whole of the dustoorat in pergunnah Subbung 
to his purchase Rambudderpore ; this is not so, I am a purchaser at 
the collectorate and hold a separate talook from him, the revenue of 
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which I pay direct: the talook is Bhabulpore, in pergunnah 
Subbung, as well as Rambhudderpore in the same pergunnah. 
Resumed sittings, 13th December 1854. 

Judgment. 

After receipt of certain information from the Revenue Board 
office, we find that dustoorat was sold with Rambhudderpore in 
1798. This term seems to imply the reservation of a certain 
annual payment by the purchaser of the talook to the seller, the 
original proprietor, of a small sum. It is not a cess to be levied 
from the ryot, such as is prohibited by Section LV., Regulation 
VIII. of 1793. 

From the record before us we find that Ramsoonder Pal, whose 
rights the plaintiff purchased at auction, did realize in 1821 his 
claims to dustoorat from Biprodass Ghose, the mortgagee, to the 
petitioner, who must be held in every respect to stand in the same 
position towards the plaintiff as the mortgager. We uphold the 
judge's decision: the appeal is dismissed witn costs. 



The 13th December 1854. 

Present : 

ABER. DICK, Esq., 

H. T. RAIKES, Esq., V Judges. 

B. J. COLV1N, Esq., 

Case No. 481 of 1853. 



iq., >* 



Special Appeal from the decision of Mr. H. C. Metcalfe, Judge of 
Tipperah, dated 2\st April 1853, reversing a decree of Moulvee 
Abool Khyr Mahomed Alee, Principal Sudder Artieen of that 
district, dated Uth March 1853. 

KOONJBEHAREE SOOKOL, (Plaintiff,) Appellant, 

versus 
KISHEN KISHORE SHOME, (Defendant,) Respondent. 

Vakeels of Appellant — Mr. J. O. Waller and Baboo Kishen Kishore 

Ghose. 

This case was admitted to special appeal, on the 21st November Action f 
1853, under the following certificate recorded by Sir R. Barlow money debt* 
and Mr. J. Dunbar:— ^ ^"^tw* 

" This case is reported at page 43 of the zillah Tipperah decisions SueTnonsuited 
for 2 1st April 1853. ^ * wurt%i7 er 

" The application for admission to special appeal is founded on Sal apS*? 1 *" 
two precedents of the Court at Volume III., Sudder Dewanny retote<Tac- 
Adawlut Reports, page 68, and the Decision at page 136, the 28th cordinfirly - 
April 1845. 
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w We admit a special appeal to try whether, with reference to the 
last precedent and the circumstances of this case, the petitioner's 
plaint is not admissible." 

Judgment. 

Messrs. H. T. Eaikes and B. J. Colvin. — The plaintiff 
in this case brought his action for a money debt, twenty days 
before the debt was due, on the plea that his debtor was alienating 
his immoveable properties, intending thereby to prevent his realising 
the debt The defendant denied the transaction in toto, and the 
judge, reversing a decision passed by the principal sudder ameen 
in favor of the plaintiff, nonsuited him, on the ground that he had 
sued before due date of the bond. 

The first precedent of this Court, referred to in this certificate, 
rules that the institution of the suit before due date of the cause of 
action is good ground of nonsuit, and the second refers to the 
circumstances under which the suit was brought, namely, admission 
of the obligation sued on, as justifying a decree, although the suit 
had been brought before the bond was due, but the circumstances 
there referred to are not similar to those of the present case, as the 
defendant denies the debt 

We consider the judge's ruling correct, the plaintiff was not in 
a position to make a demand of the debt, and could not therefore sne 
for it, and had the court refused to receive the plaint on that ground 
on its presentation it would have been justified in doing so. We 
dismiss the special appeal. 

Mb. A. Dick. — The precedent of 28th April 1845, which rales 
that under special circumstances a suit may be instituted for the 
payment of a loan, or rather perhaps for securing the eventual 
payment of a loan when due, before the period fixed for demanding 
payment has elapsed, is grounded on a sound principle; I understand 
the Court there to refer to the plaint, which pleaded the necessity 
of suing to secure payment in the event of a decree. The decision 
would not of course adjudge payment until due on the bond, con- 
sequently no injustice would be done to the borrower by admitting 
the suit On the other hand, if the suit were rejected on that 
account alone, and a borrower were allowed effectually to plead the 
objection, he would be permitted to take advantage of his own 
wrong, and thus obtain time to rob the lender of his just right The 
plaintiff should, however, be bound to state expressly in his plaint 
the reason for his suing to secure the payment of the sum lent by 
him and due on the bond, and pray that attachment of the borrowers 
property should be issued under Regulation XL of 1806, as was 
done in this case. This would effectually prevent any malicious 
attempt to annoy the borrower before his obligation to pay had 
occurred. The plaintiff would be obliged to prove, as a preliminary 
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step, that the borrower was acting with bad faith. I would remand 
the cause for the judge to decide it, on the principle of the prece- 
dent above noticed and on its general merits. 



The 13th December 1854. 

Present : 

ABER. DICK, Esq., 

H. T. RAIKES, Esq., VJudges. 

B. J. COLVIN, Esq., 



Q., >% 
h J 



Special Appeals from the decision of Mr. J. C. JBrown, Judge of 
Nuddea,date 15th April 1853, reversing a decree of Baboo 
Gungachurn Shome, Moonsiff of SunskJially, dated Zlst May 
1852. 

Case No. 502 op 1853. 

BHARUTCHUNDER MULLICK, (Plaintiff,) Appellant, 

versus 

KALIMOHITN SIRCAR, (Defendant,) Respondent. 

Vakeel of Appellant.— Mr. J. G. Waller. 



Case No. 503 of 1853. 

CHUNDEECHURN KANSAREE and othebs, (Plaintiffs,) 

Appellants, 

* versus 

KALIMOHUN SIRCAR, (Defendant,) Respondent. 

Vakeel of Appellant — Mr. J. G. Waller. 



Case No. 504 of 1853. 
SREERAM PAL, (Plaintiff,) Appellant, 
versus 
KALIMOHUN SIRCAR, (Defendant,) Respondent. 
Vakeel of Appellant. — Mr. J. G. Waller. 
These cases were admitted to special appeal on the 5th Decern- He]d 
ber 1853, under the following certificate recorded by Messrs. A. irorburakar* * 
J. M. Mills and H. T. Raikes :— Tttachefth 

" The particulars of these three cases will be found at pages 1 1 property of* 
and 12 of the Nuddea decisions for April 1853. ^^vL ^t**' 

" The suits were instituted by the petitioners, ryots of an estate release "their 
held under attachment by orders of the judge under Regulation V. P r °P er ^y and 
of 1812, for the reversal of three summary decrees. ^m^ulm**' 
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third P« rt y "The surburakar of the estate attached the property of the peti- 

liatSe for°the tioners for arrears of rent They pleaded that Neelcomul Pal 
amount of Chowdree, to whom they had transferred their ryottee interests, 
"" "" had tendered the payment of the amount to the surburakar, which 
he refused to receive, and the collector confirmed the 9 attachment 
on the grounds that the transfers were disputed by one of the share- 
holders, and that the surburakar acted rightly in holding the 
actual cultivators answerable for the rents. 

" The moonsiff reversed the decrees of the collector. The judge 
reversed the moonsiff's decrees, on the grounds that the surburakar 
had acted according to legal orders communicated to him by com- 
petent authority, and the ryots were endeavouring, in collusion with 
the zemindar, to avoid paying the rents due by them. 

" We admit the special appeal to try whether the surburakar was 
legally justified in refusing the proffered payment of the rent by 
a party, to whom the ryots had acknowledged they had transferred 
their rights, and proceeding against the cultivators, on the plea 
that NeelcomuTs name was not registered in the canoongoe's papers, 9 

Judgment. 

Messrs. H. T. Raikes and B. J. Colvin.— We are of opinion 
that as the ryots, whose property was at the time under distraint 
for the arrears, alleged that another party was liable for their pay- 
ment and that party proffered the amount, the surburakar was 
bound to release the ryots' property from attachment, entering the 
payment as made by a party other than those registered in the 
zemindaree books. 

The judge's decision is therefore reversed and the moonsiffs 
order in favor of the special appellants is confirmed with costs. 

Mr. A. Dick. — I concur with the principle laid down in the 
above decision of my colleagues, that is, if the money were proffered 
unconditionally. In this case, however, it rather appears that Neel- 
comul proffered the payment for himself as purchaser of the ryots' 
rights. This the surburakar had been directed not to countenance. 
Could it be shown that Neelcomul proffered the money, or was 
willing to pay it on account of the ryots, then I could concur in 
reversing the judge's order. That has not been shown, and there- 
fore I see no reason for interference with the decision. 
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The 19th December 1854. 

Present: 

ABER. DICK, Esq., 1 

H. T. R AIRES, Esq., } Judges. 

B. J. COLVIN, Esq., j 

Case No. 416 of 1853. 



Regular Appeal from the decision of Baboo Kasheshwur Mitter, 
Second Principal Sudder Ameen of zillah 2£-Pe?gunnahs 9 dated 
1st September 1853. 

ASHOOTOSS DEB and others, (Plaintiffs,) Appellants, 

versus 

GOOLZAR BEBEE and others, (Defendants), 
Respondents. 

Vakeels of Appellants — Baboos Kishen Kishore Ghose, Rama- 
persaud Roy and Mr. J. G. Waller. 

Vakeels of Respondents — Baboos Hurokalee G1iose y Sumbhoonauth 
Pundit, Chundernauth Deb and Mr. R. T. Allan. 

Suit for possession of land by the reversal of an auction sale, c «« ™~ 

i j * t\ r\A-f manded, notice 

valued at rupees 9,047. ^ f foreclosure 

Baboo Kislien Kislwre Ghose. — In pergunnah Anwurpore is a t? nine, oot of 

— .... s= . .. eleven sharers 




„__ ...j extra 
1,225. sharers had 

In the same year 31st Cheyt, two other sharers gave an ikrar- 22Eot"to the 
mma, consenting to the conditional sale. When notice for foreclosing mortgage, 
was issued, it was issued on the first sharers only. In the interval the 
zemindar sued the holders of the tenure for balance of rent, got a 
summary decree, had the tenure sold in execution, and purchased 
himself in another's name for rupees 5. Appellant now sues for 
possession the sharers who gave the conditional deed of sale, the 
two sharers, who afterwards consented to it, the zemindar purchaser 
and the party in whose name the zemindar purchased the tenure 
sold in execution of his decree. 

Mr. R. T. Allan. — Date of notice of foreclosure, 7th September 
1850, expiring, 7th September 1851, our purchase on the 20th April 
1852, suit, 21st September 1852. 

We therefore contend that the notice not having been served on 
two of the sharers, vitiates the notice on the other nine sharers and 
renders the whole tenure mortgaged still open to redemption. At all 
events, there has been no foreclosure of the shares of those two on 
whom no notice was served. 
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The case of Bhowannee Churn Mitter versus Joykishen Mitter 
and others, 24th July 1847, evinces the opinion of the judges, that 
the transfer of property mortgaged can be affected only by an act of 
court ; he referred, also, to another case of the Sudder, 31st August 
1847. As to the waiver, on which the (plaintiff) appellant rests, it 
can affect only those who gave up their own rights. It cannot injure 
those who have acquired the rights and become their representa- 
tives. We hold, therefore, that the decision is correct and should be 
affirmed. 

Sumbhoonauth then appeared for Govindchunder Chatterjea, 
purchaser of the rights of two sharers, who consented to the mort- 
gage and waived their right to the notice. Our purchase is dated 
17 th Assar 1250, antecedent to the mortgage or the ikrar, therefore 
neither mortgage, ikrar, nor notice can affect our client's purchase, 
and would observe that the ikrarnama was not registered till 19th 
Assin 1251 B. jE. 

Mr. Waller — in reply, reads from the petition filed in the court 
below by the client of Sumbhoonauth, to show that he therein declar- 
ed he was in possession, which obliged us to make him a respondent 
in appeal, for we know that such statement of his influenced the 
decision of the principal sudder ameen, as will be apparent on 
perusal of it. 

Then as to the argument that the notice is null with regard to 
all the sharers, because not served on two of them, it cannot be 
held good, for surely the notice was sufficient with respect to them 
on whom it was served, and they at least cannot plead ignorance. 

Judgment. 

Mr. A. Dick. — I am of opinion that the notice duly served on 
the nine sharers, who signed and gave the mortgage deed, was, under- 
the peculiar circumstances of this case, a virtual notice to the other 
two sharers, who engaged to uphold the mortgage. It would no 
doubt have been better, as a precautionary measure, had their 
names been introduced into the notice. They had however 
bound themselves to the act of the others, and therefore may 
very justly be considered cognizant of the notice and to hare 
acted in concert with them, and thus allowed the year of grace 
to elapse while they retained their rights. The admission of these 
two after institution of this suit, I hold to be of no avail, for at 
the time they made it, their rights had been sold in execution of a 
decree against them. 

I would direct that the case be remanded, for the principal 
sudder ameen to decide on the merits, just as if the notice of 
foreclosure had been issued on all the eleven sharers. 

Mr. B. J. Colvin. — This suit was instituted on the 21st Septem- 
ber 1852, to foreclose a mortgage. The plaintiff was nonsuited by the 
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principal sadder ameen on the 27th Jane following. The mortgage 
Lad been originally executed by nine shareholders on the 20th 
Aghun 1250, two other shareholders consented to it on the 21st 
Chey t of the same year, notice of foreclosure was only served on 
the nine shareholders on the 7 th September 1850, the year of grace 
expiring on 7th September 1851. On the 28th April 1852, t. e., 
before institution of suit, the land was sold under Act VIII. of 1835. 
After institution of this suit the two shareholders allowed the 
notice of foreclosure to be sufficient against them, but the 
principal sudder ameen, nevertheless, on the above date, nonsuited 
the plaintiff for not having served notice under Section VIII., 
Regulation XVII. of 1806. On them also, on summary appeal to the 
Sudder Dewanny Adawlut, the Court, on the 26th July 1853, held 
that the reasons assigned for nonsuit should have led to an order 
of dismissal. The case was accordingly remanded to the principal 
sudder ameen, who dismissed the suit on the 1st September 1853. 
Hence the appeal 

Two partiesother than the mortgagers have been made respondents 
in this appeal, one party who was a defendant in the lower court, 
the purchaser of the land on the 28th April 1852, and another 
party who appeared by petition there, alleging the purchase of the 
share, of the two shareholders referred to, on the 17th Assar 1250, 
t. e.y before the date of the mortgage. 

The point for decision is, whether the notice of foreclosure to the 
nine oonstitutes a good and sufficient notice of foreclosure under 
the law, so as to bar objection not only of the two, supposing that 
they had not made the admission, but also of the other respondent 

It is to be considered whether it would have been sufficient had 
the sale not taken place under Act VIII. of 1835. Suppose the suit 
had been instituted immediately on the expiry of the year of grace, 
could the two shareholders have objected that they had not had 
notice of foreclosure ? I think under the circumstances of their 
assent to the act of mortgage by the nine, they must be held to abide 
by the notice to them, and therefore could not have objected. 
Accordingly the notice of foreclosure was complete before the sale 
on 28th April 1852. The other respondents if, as they assert, they 
bought before the mortgage, cannot of course be affected by it. 

I concur with Mr. Dick in the order of remand of the case for 
trial on its merits. 

Ma. H. T. Raikes. — I differ from the view taken by my 
colleagues as to the effect of their admissions of the two sharers. 
Had the present suit affected only the interests of the mortgagers, 
I should regard the admissions of the parties, on whom notice had 
not been served, as to the sufficiency of the notice against themselves, 
quite sufficient to make it good against them, but it must be 
remembered that after issue of notice on the nine sharers and the 
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expiry of the year of grace under it, the whole tenure was sold in 
execution of a decree against all the sharers and purchased by the 
defendant Rajchunder Sircar ; consequently, these admissions come 
from parties who have now no rights to lose, and should not, in my 
opinion, be allowed to operate to the detriment of the purchaser. 
The notice of foreclosure, as it stands publicly recorded in the court 
from whence it issued, merely recites the liability of nine sharers as 
affected by the mortgage ; to that extent I consider a lien was 
attached to the property when sold in execution of the decree, but 
it appears to me impossible to extend that lien to the rights and 
interests of the other two and make the notice equally effective 
against a third party (now representing them) adverse to the 
mortgagee, on the admissions only of parties whose interests have 
entirely passed away. 

I would, therefore, allow the mortgagee the option of electing a 
nonsuit, with the view of issuing notice to the legal representative 
of the two sharers now without notice, or to have the case remanded 
for trial on its merits quoad the interests and shares of those sharers 
on whom notice had been served. 



The 26th December 1854. 

Present : 

ABER. DICK, Esq., ) 

H. T. RAIKES, Esq., y Judges. 

B. J. COLVIN, Esq., ) 

Case No. 9 op 1853. 



The Sadder 
Court having 
required the 
presence of 
(defendants) 
appellants to 



Regular Appeal from the decision of Baboo Oopenderchunder 
Nyarutturiy Principal Sudder Ameen of zillah Jessore, dated 
6th December 1852. 

BABOO RAMRUTTUN ROY and others, (Defendants,) 

Appellants, 

versus 

BABOO GOORDASS ROY, (Plaintiff,) Respondent. 

Vakeels of Appellants — Baboos Ramapersaud Roy and 
Kishen Kishore Ghose. 

Vakeels of Respondent — Baboos Sumbhoonauth Pundit and 
Gobindchunder Mooherjea. 

The claim in this suit consisted of a demand for arrears of rent, 
for a period of eight years and six months, from the latter six months 
of 1249 to the end of 1257 B. JE., principal with interest amounting 
to rupees 8,082-13-13. 
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The defence acknowledged the right of plaintiff to the rent, but |£™ e /^* nce 
declared that the rent to 1253 had been paid, in proof of which xix. of 1653, 
defendants filed a stamped receipt for rupees 3,272, and several JyaifpH 
dakhilas on plain paper, and stated that the defendants had been ^pondem * 
always ready to pay the rent for 1256 and 1257, which plaintiff would was not also 
not accept and grant receipts. The principal sudder ameen, not aSoa^/ the 
crediting the payments averred by defendants, passed a decree' in case on the 
favor of plaintiff for the principal sum due, rejecting the demand for J^J^ ^ 
interest. Hence the two appeals. After the evidence of the parties Court. Deci- 
had been examined, and the pleaders heard, Mr. Dick, before f^g^** 
proceeding to decision, recorded the following note : affirmation of 

Mr. Aber. Dick. — As the evidence of witnesses adduced by ^ t of lower 
the defendants to prove the receipt for rupees 3,272, and the due with refer. 
payment of that sum at the time of granting the receipt to the naib, ®^ om ° *jjj . 
Puddolochun, of plaintiff, who gave the receipt, is strong, though, prevailed* at° 
by no means of itself, so convincing as safely to give judgment on time of instita- 
it, and as the defendants have not produced the best evidence in aUow° interest 
proof of the receipt, viz., the testimony of the naib who signed and on arrea ™ of 



sealed the receipt and of the plaintiff's treasurer, who after ascer- tne aroum- 
taining the amount to be correct, received the cash, and as defen- stances of the 
dants made no mention in their answer of the treasurer having C o B ta aiiowed 
received the money nor summoned him, or named the subscribing plaintiff, 
witnesses to the receipt, and as they have distinctly declared in their 
answer that plaintiff's naib, Puddolochun, came *to them and 
asked for payment of the rent due for the land in question, and 
at their request made out an account of the sum due, I deem it 
incumbent on me to have the best evidence that the case admits 
of before pronouncing judgment I would therefore, with the con- 
sent of my colleagues, have, under Section XXXV., Act XIX. of 
1853, the defendants, Baboo Ramrutton Roy, Hurnath Roy and 
Radhachurn Roy, summoned to prove that the naib of plaintiff, 
Puddolochun, went to them, demanded the rent in question that was 
due, and on their demanding an account of it made it out, and that 
they in consequence sent the money accordingly to Puddolochun, 
who gave the receipt filed, receiving payment of the amount. 

Messrs. H. T. Raikes and B. J. Colvin. — Although we do 
not consider the evidence of these parties so material as to place 
it on record, we do not wish to oppose our colleague on this point, 
and the order can therefore pass in the name of the Court. 

By the Court 

Ordered, that a precept be issued to the judge of Jessore to sum- 
mon the defendants, Baboo Ramrutton Roy, Hurnauth Roy and 
Radachurn Roy, to appear in this Court, on the 15th day. after 
receipt of the summons, to give evidence as above indicated 
according to Section XVI., Regulation VI. of 1793, and to bring 
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with them the account of rent as alluded to in their ins wer gn^ 
deposed to by their witness and gomashta, Hurchunder Dasi # '. \ 

On the abov* order being passed, a petition was next day present- 
ed by the defendants', (appellants') pleader, praying that this pljtlnfiiT 
might -abo be summoned to deny the receipt of the arrears of tfjXt 
due, on which the following order was passed. \ ";""| 

ThhcMuprokktidi lay oir the petitioners, defendant^ for' ih%' 
admitted the right of plaintiff to claim rent^ and, met it \WMl 
proof of payment One of the judges was of opi'nibn, that thejf KSkT 
mat produced dherkest proof in their power, yet had brongM S&8I 
wiiicii was rtitthg, k*d If corroborated by evidence oY^rpu^tim^t 
acknowledged by defendants, in their answer, to be ^ft]hin ol t&^ 
Cognixamo^: might be convincing j they werte therefore' fefctfhh^OT 
to give testimony with the consent of that judge's colleagues. *'!;« 
i TU testimony of Ae plaintiff can affect only his rlgjht #^&Wat 
an. proof, of having demanded th* rent, as it became duei ,V vns lift 
paint whiah can bo dealt with after the evidence of the* deffen^aife 1 
hlas been taken, and the alleged fact of payment of the rent d^po&if 
o£ Ordered* therefore, that order on the request of the ^efh\oikfs 
he for the present -postponed. . ( '^\2 

JUDGMENT. ' \ \^ til " rz 

. MB6IA8. £L T* Rjukss and B. J. CoLVitf.— "Hie C6ta£^av-'"! 
iug rdnifcd tofcutamon the plaintiff before it, at the instancd*6f ^ 4t 
dqferal*ntfe pleader, the' pleader on the part of his client ih1$\ 
toahe Ooodt, that hit Ipriricipal was willing to forego taj^adNri 
bei anight possibly 'derive from tendering his own evWftrcfe tf "^ 
ancLrqque&ted the case might be allowed to prddd&t^fl'ttH 
of the- proof »ddaced by him in the lower court ^ : tejp ]My i H ^. 
averments. ' '' wbnu «o; 

TheOouM, Wing therefore re-conside^ai the evJdfen&'Bfcfore^tf 
record the following decision. ' : ' • ' °» .•*&«»'{ 

. The defendant, (aptwllamt) having admitted^ aWiMtutafojM ' 
the rents, has urgad that certkin payments Were'ta'ade' oj'liidi^ fflw' 
truth or falsity of this stetttfteiU ii theonlr matter &r cototffatfSfeflP 1 
in the case. . ^"ni* 

Tha )ower courts in weighing the e^IoVnce' addhi^l # Ifife, 
defendants, has remarked open the loftg 8tandhigfyuds r ^(^ (> eA^l^ 
between the parties* as grounds for doubting the froth* 6P ; .t^ ^4©" 
menta made by the witnesses, and- a* Masons for tfWi£vin£ tlm* 
under suoh circumstances it is verp uHliJcely the dfefcBdWS^ W#Hf| J 
have made paymeatt of rents to the plaiMJftt; flie afJj&^tiBWgVefr, 
sets forth that as the witnesses cited by th4 ajfp$lhntei#Y4 'jMtftftfe 1 
and direct proof of the payment of the* rents, and' their 'GvideiiiS:' 
remained unshaken, it cannot be disregarded and &6t iMfltf'Aii' « 
presumption of its wortblessness, suggested mere!/ by'tfie te^nfttf 
feuds and quarrels existing between the primrfpa^ ' fj ] UH iUU ™ 
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On referring to the record, we find that the defendants allege 
that plaintiff's naib made out an account of rents due for the last 
six months of 1249 to the end of 1253 B. S., with interest thereon ; 
and that the money was sent in custody of persons named, and paid 
over to plaintiff's treasurer, a receipt being granted by one Puddo- 
lochtm, the then naib of the plaintiff, ruddolochun was not 
summoned by either party to support or refute this statement, and 
it may be that neither party can trust him ; the witnesses, however, 
who were cited by the defendants, (appellants,) in support of the 

Eayment, are not those named by the defendants in their reply, as 
aviug accompanied the remittance, and when produced in court, 
they accounted for having witnessed the deed in consequence of 
being casually present at plaintiff's house, when the money arrived 
there. 

These men, when examined, evidently failed to convince the lower 
court of the veracity of their statements. We have not the same 
means, from personal observation, of judging of this evidence, 
which were open to the court below; but of the depositions on record 
we see that one is a counterpart of another, and their similarity in this 
respect, and the exactness with which the same particulars are 
minutely detailed by each witness, engender doubts of their since- 
rity, which are further strengthened by finding that these witnesses 
have all been more or less .recently connected with the defendants. 
There is moreover an obvious inconsistency in the defence set up 
for the defendants ; While admitting their liability for the rents of 
later years, in consequence, as they say, of the plaintiff systemati- 
cally refusing to receive them, they in no way account for the plain- 
tiff's readiness in accepting the previous arrears, a Settlement of 
which, under the malicious motives imputed to plaintiff for his 
refusal, must have equally impeded the object he had in view, 
namely, to distress and harass the defendants by law proceedings, 
for as large an amount as possible. On the whole the Court feel 
perfectly satisfied with the justice of the decision passed by the 
principal sudder ameen, and uphold it accordingly, with costs to 
appellant. 

As this suit was brought before the promulgation of the Court's 
decision of the 14th June 1852, and when the custom of allowing 
interest on arrears of rent prevailed, we see no reason to interfere 
with the full award of costs given by the lower court, under the 
circumstances connected with the defence set up in this case. Had 
the defendants admitted the claim, and pleaded the hostility of the 

Slaintiff as the ground of non-payment, costs, beyond the amount 
ecreed, could not have been given ; but as stated above, we consider 
the circumstances under which this claim has been instituted and 
defended, justify the order of the lower court in reimbursing the 
plaintiff with all the costs incurred by him. 
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Mb. A. Dick. — As the defendants (appellants) hare declined to 
attend and corroborate the evidence they had adduced in the lower 
court, I concur with my colleagues in dismissing their appeal, the 
evidence on whidi thejr have rested their defence 'not being free 
from suspicion, and unsatisfactory and insufficient for conviction. 



The 26th December 1854. 
Present: 

ABER. DICK, Esq., 1 . ' 

H. T. RAIKES, Esq.,} Judges. l ' ' ■ Vi - 
B. J. COLVIN, Esq., ) 

Case No. 7 ot 1853. ' lT ^ : ' 



Regular Appeal from the decision of Baboo Gopen&erMukr 
Nyaruttun 9 Principal Sadder Ameen of zillah Jessore, dated 
9ih December 1S52. • * 

BABOO GOORDASS ROT, (Plaintiff,) Appellant, 

versus 

BABOO RAMftUTTlTN ROY and others, (Defenda^) 

Respondents. v 

'' Vflheek of Appellant — Baboos Gobindchunder Mokerjea ajp 

Sumbhoonauth PundiL 

Vakeels of Respondent^Babots Itamapersmd Roy and £«ki 
Kishore G hose. 

Seepreced- APPEAL hid at rupees 8,095-4-18-1, being the interest dfttad 
ing cue. ^ the a pp e u an t m his original suit 

The plaintiff appealed in this case from th* lower town's deoiii«, 
refusing him interest on the amomt of his claim, ow the gvooad Atf 
he might have sned summarily for the arrears of rent, and wb 
therefore not entitled to interest ■ '' - 

Judgment. 

Messes. H, T. Raikes and B, J. Colvin. — We upjwH $* 
decbion of the lower court on the precedent of this Court, datpd,jh e 
14th Jane 1852, Neelkaanth Banerjea and others versus BnjochuiAr 
Banerjea and others ; no stipulation for the payment of interest;* 1 
any arrears having been entered in the lease granted, and no, proof 
rendered of any written demand of interest having been malfc on 
the defendants, previous to institution of this suit. 

The costs of this appeal on the appellant 

Me. Aber. Dick. — On this cross appeal of plaintiff, I also 
concur with my colleagues, for the reasons recorded, in upholding 
the decision of the principal sudder ameen. 
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Tab 27th December 1854. 

Pbewbnt : 

ABER. DICK, Esq., > 

H. T. RAIKES, Esq., VJudaetj 

B. J. OOLVIN, Esq., ) 

Case No. 73 of 1854. 



Special Appeal from the decision of Mr. W. J. H. Money, Judge of 
24-Pergunnahs, dated l&th July 185 3 ?1 farming a decree of 
Mr. if. S. Thompson) Sadder Amem of that district, dated 14*A 
August 1852. J Y , , . , 

MUDDUNMOHUN BANERJEA,; (Pla^tiff,) Appellant, 

, versus 

A QpnRIJA8S,MNEiy;EA aw qtot^^p^pa^^, 

Vakeels of Appellant — Baboos RamapersaudRoy o&d N&lnwnce 

v r •' * ■ i ■ ' ', ; : ■ Bantma. :,-/,,, ..,,., , , .;, - ;f 

Vakeels of one of the Respondent? f Luchmeenarain Meet — Baboos 
Sumbhoonavih Pundit, Juqgodanund MQokerjecu, Kishen Kishore 
' Chose and Mr. J. G. flatter. ' : { ' : ' '"' ' :l M "'"' ■ 

This case, was admitted to special appeal on the 22nd February Decisions of 
1854, under the folio wing^ertiflcate tfecottted by' Mtess*8. ^.'Dick ^5 d J°g* 
and B. J. Colvin : — ' point stated in 

^TWb Ofra«a j Wteir have boih decreed the clokp wf plaintiff t6 re- "J certificate 
possession, on a portion of' land held by him in virtue of a certain arisen. aVm ^ 
poUa, ami-* wttfemeaA made wiikJttm by the revenue authorities, , 
on the allegation of unlawfully ousting him thejeficom, solely on propf 
of his b*Ving had possession and been ousted by the petitioner. , The 
; petitioaar, in. answer*, called in question the. validity of the potta on 
iwhic&plamtiff fbun*^ his claim, and averred that the settlement, 
made with the plaintiff by the revenue ^authorities, bad been cancel- 
led, and was obtained fraudulently ; and that the petitioner held pos- 
session on a valid potta from the zemindar, with whom a settlement 
fpr the land had been made. ' With such ah ahswer before them, 
the judges were bound, in our opinion, to call upon the plaintiff to 
prove that his suit for re-possessidn was founded on a valid title. 
'The mere fact of prior possession in a regular suit, is not sufficient 
' to ground a decree. The legal right to recover possession is the 
mam point to be established. The fact of prior possession is a 
strong presumption. It is, however, only a collateral proof in aid of 
right We therefore admit this special appeal to try the sufficiency 
ofthe decisions of the lower courts. The defendant, petitioner, not 
having been able to prove that his potta includes the land in suit, is 



Digits 



zed by GoOgle 



( eso ) 

<<ljppifilftiafi)obttJd adt beie&terfed upon itntJllpWafiftJmd fehottm * 
IveWnitUl^/ to ,^l Jiftoqiu&tMUit^ 
>Ql^nJ^tiO(ffte6YaBpo«3^siodvhiJmself.' , :l '!,> i<>n(.v>.immo r ) full vi 

lohno jifiiniiihfnoD vd nui f > ,^T ; r . : f . ; - '. r{ IjIho-j iijjnij;!*? zA 
e&^^t^te^ea flofcarwi *&< the fieflfoiow qUfcp/ towe* WW* 

lyotyWbiUv wii \o noUu'it/hitin-'w' *»!' 'i ■ iuJui) t oiolo'ioil} r f •lirow 
These pottas were held to be good by the court of fys%^t§ttggf, 
and other collateral proof, put in by the plaintiff, such as prerioas 
possession, paymejjtc^r^iftijd ^^i|fio^ofit4t|e by the zemindni, 
was also found in the plajnf UFjs fawr ; the defendant in his appeal 
denied having dispossessed plain tftfVc^ led in question the power of 
a farmer to grant a moyoos^ r pJott§^ Mregeajinl^emindar's admis- 
sion of his rigli*,^Miii)laift6* t^ T miAmwSs4|had not been ext- 
mined nor his chittas received By thb4tlAfi^r Atnrfeen, and made these 
points issues in the£gtilgef& ©cMrV^att-aD of which, the judge 
recorded an opinion and dismissed the appeal. 
^woTJferi^x^^^eAly aHfitftitefr'finiiwg of the flrbt >^brt\W'Ae 
.to8lfto^^>iAe &tit& sfetV u p^yv th^^ntifiv^n^^^cjskfnwts 

f^ft/Aftfaftte^a pi%> iw«r0Ptlw *Bwte4 iMif *#*HJW# * 

appeal, and the issues filed, ty hiWji^frre the judge, were regarding 
the plaintiffs possession and the right of a fanner to grant leases ii 

upholds the titte or plaintiff, and, defendants only dispute? its 
legality in appeal as cony eying a mouroosee right Plaintiff's 
claim Oft® 'l!he*efore x cleartt* based^ on a tkk,\witobS v lH& been kid 
good in prefctoeoofe tothdt 8^ tip by^he-^fei^i^Ht^ iind the lower 
$&&}& Wm pqssjes*i<m sojejty.qs WPPCt^WJ? 00 * 
ftffiWP l<> ipjkjrfeij^. witU . flg*j WRMWe9$iA* 

iix^Opi &icmsi4fmtty*o^^^ 
is t^ipforp dismissed .with post*, JJi( f y,j fialaf j a 

a ,the> validity.. of the title, t^pq^^gnF 
f : ^lajm,itoge(thei: ^ith p^efvjo^.pfts^ipfvjri 



m f Oa thp ifi^cts of previous,, ^os££ww 
i, he is clear and distinct "It is prp^e^ } fclf-fi 16 
evidence, id<jtucei in thd aaae* tb*t4be ^Umt\ff^^,)^^wy»- 
session of. the land in dispute, was dispossessed .jffi ^e^ipjjffljfk" 
On the validity of the title I think his opinion is cp^tra^\^ cffp- 
vwable. His words an* — ,... ,{. ..hmmt' 

" There is. no doubt th&t by Regulation XVHL,** lfll& •RiW#S w 
farmer haa jiofc ppyvei: to;gJ^>Jte^inper^^ 
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i«imHoi*toJ-whal }$in fliifttrte rnufrt of doorsd toe fettled' tfchdkrtbe 
ttfdvwiviwof Section IV., Hogalatkm XI* 0*1885, as waa ditotted 
by the Commissioner of Revenue, whoy however, did mot 'gi^re 'any 
authority summarily to eject the plaintiff." 

As plaintiff could have re-gained possession by complaining under 
! A^1V. eMwO, if dftpbssesaed by tiolinc^ M#& deglic&d^ the 
4^^^'^vid^by the legislature fo* lib das^^Wwk he*tfmfcs 
ftMdH* 5rvter C6urt»«n a regular suit, I thirty He fe^urtdlto^ove 
°*ft irfgWt 'ttrtd 1 tidi >t\> it^pdim&rti undet stN^W ^tfthtaft*^ ■ I 
would, therefore, enter upon the consideration of the valitfttV *f 
t ^Htt«ff , ^fiileJ'' J ' " ■ '■ r - " ; '• ■ . ." •• ■■ ,H or-* p.r.*Vq ohopT . 
euoivtnq e« j'jiiO'. 1 '*■ r - - -■■ ■■--, ' - .<j ijji t£;li') . i -M" :„ri, 

jwsbniins.N oil* v..' Tltti 27TH DBCfcMBfc& l#54l *' ■» «•"-•' "•' ( 
l^qBeirfm.t^,,, , r. p fe ^ NT ; , -■ i- ■ ;•■ ■* ■' . /■■ 

^imf-js t-iu-P'f. vABE^pICff, , Esq,, ), ",,,,.. . lt , liIi:tl 
-K/9 nw«1 1.-.-1 i ..:ft ^ KAIKES r EsQ, f , >^rf^ t ,, , , 1 ,„ . „, 

^^ii,b£ml 1 .,^..t^•^•,OOLV r .IK,,EsQ^ } ,,-,.,, f ■ . , |,, rimil 

yjjiiiit au'i v ' ; .:■ ! Cash NallS ©1^1852, > -> t: , rt j. ,.,.j 

oikytkaSidppetl froxk the <kcmon of Srt^natUh Bi(iy*b<i<jishi Second 
(Brincipal Judder Aifieenirf CMttagonQ> dried 20lA Jkcte^l858. 

"'.HWfellKfi IlLL&R BUKSB, (ONB OF Tttlfr Dlii*im*>AN*8,) l 

JiHbg'jiaTj//.'.- ' APPMAAN*, • .:•••" ..-I'-Mif; 

ill 692*'. [ 3n«;i, ■. • • . '„,,*.: '•.:.-:-.- "i ■"■.»!•• .I " 

11 - versus 

> Wt^^CftSON Plaintiff asd otuees, (Defs* bj&Ttf.) - 
::^;;f ,: ; ' Residents. • • " > ■ • " 

■ 'tonal* r 



I'Mn-jyirftfe*^ of Appellant — Baboa Kisheri Kishore Ghost 
>'»'.! mi » Vakeel of Respmdents^Nn E> CeiebrGokt. 

^WHH^'MM fct rupees 2,431-14-^8 krauts, bring in part of w . , 
a ttptffe W,!B««*1MM4 krants, decreed against the appellaht ■ theWe?Wt 

'f he plainttflf sues for possession of 94 dtfoons of land without le TJ ned »4*5 e 
^BaVbtfngpartfof* chur which he alleges is hdd in equ*l EfftaLt* 
shares bjr himself and the defendants. The : land sued for having ^Ji'SS 6 
WeiffiaTHBn possession cff by the defendants in excess of their share, *£. * 

iwwtf^fetft^fSS droons 8'Jb. 16 y. 3 c 1 ka . and 8 ft*/*, 
[tte^lbu^ly measured and' assessed by the twfentre authorities, and 
l M ftfotfris Tfc. 4 #. 2 it. and 12 teets of land newly-formed 
^M drootii. '■ 

;';T^e defendants allege that plaintiff has no right to the land 
clktmedi'as it lies on their side of a gopat, or cow-path, which plain- 
whfifttseif fixed in the boundary line between their respective 
properties, the land on the west of the line belonging to the plaintiff 
**i4'BAt on the east to them, (the defendants) and it is admitted 
typfotti tiff- that the land in dispute is situated on the eastern side. 
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^The^prUipipalr^dw/ameeij^ cohering, that. tofb^ftip. k$, 
l^uwJL t^ro^elv«3 to abide by the butwarra papers, of Goui^elwi, 
qcqe^p, which sftow that a portion of the lands on the^ east of % 
G^-patla tejpng^^tp plawtiffV shate, decreed for hiin 9 drooip 
qftdsfc^? t^e^s wit!h;Wf$iJat in proportion, * ; . ^l- 

V:lA:$proj$ t^tfje, Court, th*t, ths nsat point to be decided V tte 
cue ii f) Vb£tbpr tbedef^ t *nt,^,fpund by the lower wurt,jiefiua^ 
94, #i j^fcfpiog.flie oblation inaposed upon Win by tb^ x ll^j^ 
nj^ip.^t^Y^g "*be expensesof. tbe new. butyvaxra '^r'^t^ 

. i iA*,Jn ellajat s .pleader* ,the C^urtTh^cJ^^ 

PW&<W Ij^oq* witnesses of jdajuiiff dflff %ip 

*m*?hB< PM defe^d^, f^er tft qM^$n 

¥H» «%» FiW?fo>! * .' .— ;-..y /'« 9ift no filing] 

nj l/jljifi'j -i.!ii/v:.«i c-ij.it :-»..i !:" '•• '■< 'a'.* • ■■•■ ' i"*iii'~o o.iHo ttq 
ih&apptttofaw fte j$00r<kttytf tlw pasties be^imfQffc'fqMh 
•i#PitiflWlid^4^W^ .pftiM.jrafli* ago* .qn4 divided ^J^<*$ 
fhrfi& > , Bk?re l w^itiiep,j»ww«"^Lth running northed so^pft^fl 
ehtr*,MA J&to/pjBi &std:iip0p as, a hoiwdiiry line )#»$*#*$ /A e ifl 
foe^etiy^fi^r^^hedftndfl.on 'the ?a§ternside being held bj. ^ha 
i^nfto&ifaini^^hofte ,*>» the w$sfc by the plaintiffs., J^ipi^i 
ofitif%<itl*r^r<tftoto^ 

^fadvili th* fk^t ,irt»tene#: a , -settlement mad* for *hef jihpl&rftol 
wthil^idrftildwrt*., Q<* the plai^^s,fai<iUyMi^^pg{jitOo^fi^ 
4rttkw^i&?fo^^ half $\tf$;tf >*)**, plmnttek 

right was recogpSssdhy the jjeyerme 9<u*h<H&iefc,*nd ®oWJ|»atefo 
*0**0r*rWW deputed to joteftgDro thja lands in t h^ o wupat^ of ^ 
party, as half the revenue was to be paid by each of thejpn W*p$t 
4kvdyb*\mw<mm#mit>p%pQW of Onurroobiw* aho^^ed* /thtf [the 
jdwf OQ^^iij&di497id^t)^(rfcaUivatedaAd eulturable l^jftfaW 
174 droons only and some kanees were on plaintiffc' side of t^cp*" 
^pathji living, t&e^drfendwita lirir possession of 88 drpons> nwre^|tlian 
*bey w^r e fclntitled to bold as throe half share* o| the property, tflrf*hi$!f 
«&rte»ttth^M»ffr^at^(pf each pftrty ,was limited by the order^#fj(# 
TOFenupwitbpmties*. On the ground of this out-turn of tbft.meir 
juiteoient, the plaintiff, sets up a. claim hefojfe the collector, jty 4>^W 
(the deficiency wide up to him from the land of the defend^* **$ 
ton the defendants disputing the correotness ,of the ame^n'srnwaw^ 
anient, and tbe existence of any excess on their side of tb$fboft#4tfft 
the collector of re venue directed that a new raeasareqftsntf $tfw 
be made under the personal superintendence of the cnUectPJV iWfcW 
the collector proceeded to the spot, the parties now before tifc$>0 
voluntarily entered into an agreement to provide the meefflffl 
exp*«l*** w*d t^4J»po.W^:oae Mahomed Akbur to r^WSMW^t# 
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fcnVand tetyfc tlielr dispute antfcaTriCTHdih^ : t»feffl^tef T tb -'the 
performance of the contract within a, certain lime 1 , ot; "W *$&*&*$ 
eHher party, to perform his part,, th^^rtfediuremeitt'psiperd^ 
©mtrtaohutf should stand or fill to the tfetrimeht of 4hf* patty 
defaulting. ^ This deed Was duly ekeciuted 'T^^^^tfrtto-^iff 
Accepted T>y the collector, and unftdr fts bonAftloW.fbe 1 jflfciriiiff 
wotrtd be entitled to receive from the<defend^rttr , 2& 8fcibti$' of tf£-> 
fotette land* with tfasilat, at a rate fixed by ihv&&;WtikM$ito& 
ftSled to provide their share of the exjfeh&s 1 of 're^^&rtfeffietft? 
whereas, if jplaintiff himself defaulted 'he Was i6%\6M^bfok&i fittcfr 
in -exdesa drtliose lying "on the Western sldd <ff ihe <Jo#^th^ r Mflch 
would the# ^rtnilV remain as ' th^ 

IfeHrfeehi thafr respective sharei 'This l dded vr&s ^fe&t^orf J th# 
Sarti y I)tecetab(ir i 4843, and oft the hfttitetio^V'^tW 1 '^'-^ 1 ^ 
plaintiff on the 9th September 1848, oh* dFtk4tihWVfilb& } %f l «tt? 
lower court was, whether the^efw^f^^? had failed to perform their 
part of the contract, and the plaintiff had thus become entitled to 
c!«iftffrtetK*fai the exfeesi^qtteiitfoy if af Itfiid ^ii «eaii«ifi^E^lth 
«he measurement p^p^ of Gtourmobun, atei^n; as <Jt*p&awdfti'l*» 
ikttittwuha; Thfe Issufc the principal attdeter *ua*wi fcai# deddefl 
ftt ftv0* of the pklntiff, and at fhaplfiitttfitf had ^itkifctotfn'iW* 
d^isfoh, this ptftathas become th^^ Venning i^TO*^l)W(ftpp^ 
before U5, ; for, as it) is evident ndneivair^<muitit<($*htir$^mktk 
was effec^cl'iri ^ottformity with the mt^ht^lhdiktan ! ^nfdf|hep<tti^ 
tBf ha* sued to establish hrs claim on ^t he ground <>f the MnsAfwhtt 
Jintthty of Gotirmoh tin's botwarta ' papettf, <bd is botrrid t6 pi^+^ 'ihat 
Ae^efettdanta^wllfnlly hegletted ^ p^fwm 1 tto^pa^ ^Uw^*e^ 
irittrt, tefofe te^att derive anyadvantagi^threir^frotti; - ^ -^ H'^ 
l( 'WedMfei' frdm the lower cotrft, on the fedihg ft hair oometo' ett 
tfcfepoinfc ' • ■ 'i r, 'V> "•"' { - . ! "* -•'•>'' "• ' ■<"'» <"'' *i'-» ^ •". ' -: 
< The^viderit^'adtociad by thte plaintiff i^ d^feortve, in«toach afe 
the witnessed db not corroborate each oiheron the ' matter at poibt 
of defendants' default ' ' ' ••>■"■ < >Vi 

/,<f Phd witness Buddfcianth states that r the' fafct > Wasr> within hfc 
peitftfnal knowledge, because he and Fysoo tieM td tell the detf^ 
ftint Buddeerooddeen that Mahotned Akb«^r w^stothe spot ready 
t& Commence the work, and that ho suftnud ( ^a»sent to hkn^ or any 
finds provided by the defendant, while Ppaod 'gitfe* tt aomewfeat 
different kcconnt, and denies having accompanied Bttddlnauth when 
he went to call defendant Mahomed Akbar, though a servant of 
plaintiff, has not been cited, and the above is the only other proof 
adduced, and the Court cannot feel satisfied with evidence to loose 
■and inconclusive on a material fact, while there is reason to betieve 
that had plaintiff himself endeavoured to carry out the terms of the 
tkrar, he would have applied promptly to the revenue authorities 
afr] placed on record some proof of his own proceedings in furtherance 
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of the arrangement agreed upon. We disnrfss the pfeintirtdtki 
wkli costs* reversing Ike decision of the lower court. 



Tas 27th December 1854. 
Present: 

ABER. DICK, Esq., 1 

H. T. RAIKES, Esq., \ Judges. 

a J. COLVIN, Esq., j 

Casb Na 157 or 1854. 



Special Appeal from the decision of Mr. Q. D. Wilkin, Official 
Additional Judge ef BackeryuAge, dated %Ud July lS53,riin% 
a decree of Mouhee KuUeem Khan, Principal Madder Ammef 
that district, dated 22nd December 1851. 

GOPEEOHUNDBR OHUOKERBUTTEB, (OnrecTOB,) 
Appellant, 

versus 

RAJCHUNDEB ROY ahd othwu, (Plainto**,) 

Ke&PONDBNTS- 

Vakeel of Appellant— Mr. J. G. Waller. 

Vakeels of Respondents — Baboos Sumbhoonauth Pundit $md 
Kishen Kishore Ghose. 

TJttpjittoft- This case was admitted to special appeal on the 3rd Maj IWi 

!LIu^ m «m mtder the following certificate recorded by Messrsu A. Dick fsi 

uXpsTimtsm aJ.Golvin:— 

l^Sm^mm " Beeaose the judge hat decreed the costs of the whole svlk 
* both courts to be paid jointly by the defendants, and also tk 
petitioner, who was no party in the suit as defendant, but m#df** 
..,__,,_ objector, the special appeal is admitted to try, whether that portwa 

ft f IrSnr T TriS ^ **** decree which saddles the petitioner, a third party, tf 
objector in the suit, with the whole costs conjointly with toe safes* 
dents, be valid and should not be reversed. We deem it right to 
reoord that Kishen Kishore for the plaintiffs, special luipi e i fr ft 
wrged that his clients had not brought the petitioner into Cos* 
He had come forward of his own accord, had appealed of his Mi 
nooord, and had been declared liable to the whole coats cciysfatlf *tt 
the defendants, because he was deemed to hare acted in eolWM 
with the defendants. His clients therefore were in no wise tmw**& 
for any costs he might have incurred, or for the costs of A* 
special appeal His clients were willing to forego at onoe Ik* 
portion or the judge's decree which made petitioner conjointly *&» 
defendants answerable for the whole costs, which oonM Jtft <* 
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aootftod a*- anted 'by Mr. WAfler, « a frii^btach totM'afcjr* 
amepd the decision of thpldwer teurt The dedtfon ofrtbt low** * 
court is manifestly erroneous upon the point on which the special 
appeal is admitted, this case will therefore be set down for hearing 
in the list of certified appeals,- Clause 6, Sectiorf f VlII. 9 Act XVL of 
1853." 

Judgment. : • ■ ; / t 

We are of opinion that the additional judge tfasi*rong in award- 
ing the costs of the suit conjointly pajtaiJfe >by. petitioner, who was 
merely an objector in the cauap*, * '1 

We therefore amend the decision of the additional judge, declar- 
ing the petitioner liable for that portion only of the costs in the suit 
wfctokiie^idd himself im:ui>ed 9 \by ^ltmt«ii}y ^ coinW^ fcltfaid aSv >l 
an «hjec<pr, . The tyfetiai appeal is therefore Hefcreed & «h*t eriferit, 

( .■ * ■.. sTgfi.aTtojr.Di»£MBtk l l8B#4,- .*■< - ,il,;> 
Pmrabirr: ' 
ABER. DICK, Esq:, } 

B. J. COLVTO, Esq., J 

Cas* £o, 184 op 1AJ4. '^ i 

ram the decision qf Mi? EL. F.^Jarhes, Judge of East 

Burdwan^ fated , 1 9th .December \S53 X reversim a decree of 8u*i , , >4T 

•>te/ RumlKhan; JPrincipat Skdder Ameen ofthat dUtncLWtli M * . . .« * 

4ttt"Jiifr fo«L- ! '" • ' ■ 7pu * " V* ' 

AtfqHPGHJ^IW JBlANEBJEA,.CPi^ipxwft> 4w«n * 

«' BHINDAftlTN DAS8 ANto ANCrtriER, (D^ekda^to,) * 
■• • ' v Rm»^OOT*irri ■ ( - r • - ■ " J 

"• V&keet of Appellant— Batioo SumbJioQuwth'JPwdii / . | 
,, . ;. „ Vaheetjof R*spmdarU*^^Hqtocr>sAhd%e4. s * . 
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.ItaiS t«e was admitted to i^e<?fel Ipp&A m Jhtf'ltth M*y*l&84/ : One oat of 
un4«the*fblhrw«n^'oertififcate recorded by^Mttsrs. A.DicI: W* 76 !! 11 d « fen " 

*f The special appellant complains that he has ba&n saddled with *" part of the 
coats<untateflBa*i)y, under thfc following circumstanced : — VtoSFh^iB 

#*Bbm* p la intiff purchased a small portion of land ail rent-free, J«j»jUy. «- 
afte^atds-tto seller and the semindar, special Appellant, having SSSSd'toWs 
outted hua, h» sued Aem both for possession on a rent-free tide. <*»*• 
This, title was resisted by the asemindar, who did not object, how- 
ever, ttiii* oooapaaey of the bad at purchaser.- The rent-froo 
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title was disallowed by the lower court, but the purchase was 
maintained. The special appellant now urges that as ne had made 

food his objection, as to the land not being rent-free, he should not 
ave been made responsible with his co-defendant for costs. 
Concurring in this plea, we admit the special appeal under Clause 
6, Section VIII., Act XVI. of 1853. The respondent being in 
attendance by pleader. 

Judgment. 

The plaintiff evidently set up a title, which the zemindar wis 
justified in resisting, and as plaintiff could not establish his right to 
the land as rent-free, the zemindar's plea was successful, bail 
therefore entitled to the costs incurred by him in protecting b 
rights, and should not have been cast with his co-defendant forth 
expenses of suit The judge's decision must be amended according- 
)y, and costs awarded to the special appellant in this appeal. 



The 27th December 1854. 

Present: 

ABER. DICK, Esq., 

H. T. RAIKES, Esq., VJudges. 

B. J. COLVIN, Esq., 

Case No. 233 op 1853. 



-> J 



Special Appeal from the decision of Mr. S. Bowling, Acting hip 
of Zillah Chittagong, dated 22nd November 1652, reversing aim 
of Moulvee Ameerooddeen Mahomed, Sudder Ameen of thai dMt, 
dated 9th June 1852. 

MAHOMED BAKUR CHOWDREE, after his vzm 
MUSST. ULLANA BEBEE, (Plaintiff,) Appellant, 

versus 

RAMJOY and others, (Defendants,) Respondents 

Vakeel of Appellant — Mr. E. Colebrooke. 

Vakeel of Respondents, Ramdoolal, Dataram and MussL Saroda- 
Moulvee Ahmed Alee. 

A rait dis- This case was admitted to special appeal on the 19th Mar 18% 
p* 88 * 1 by a A under the following certificates recorded by Messrs. J. Dunbar and 

investigation **• •!•• AvalKes • — 

into its merits, Mb. J. Dunbab. — " The case ont of which this application an**, 

^institution was decided by the officiating judge of Chittagong, on the#fld 

of a new suit November 1852. The plaintiff (present petitioner) sued toasww 

cLw Viction certain lands held by the defendants, alleging that they formed part 

between the of his talook.* The defendants claimed the lands as their own. The 
same parties* 
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sudder ameen gave the plaintiff a decree, holding that the suit was 
not barred by a previous decision of the 17th December 1846, 
which the defendants had cited in bar, under Section XVI., Regula- 
tion III. of 1793. 

" The defendants appealed, and the officiating judge annulled the 
decree of the sudder ameen, on the ground that it had already been 
decided by the judge in the case between the same parties, decided 
on the 17th November 1846, that the plaintiff was not entitled to 
rent from the defendants. 

" On turning to the decision last quoted, (see printed zillah decisions 
for 1846) I find that the plaintiff then sued the defendants for pos- 
session of certain lands with mesne profits. The sudder ameen gave 
a decree for a portion of the lands. In appeal the judge considered 
the evidence on which the sudder ameen had based bis decision, as 
altogether insufficient He went on to remark that the evidence 
on which the sudder ameen had decreed in favor of plaintiff, had 
been received after six weeks' default He therefore considered the 
case to have died a natural death when decreed by the sudder 
ameen, whose decree he consequently regarded as a dead letter and 
therefore reversed. I admit the special appeal to try whether, under 
the circumstances, the decision of the 17th November 1846 can be 
legally regarded as a bar to the present suit, as it appears to me 
that the judge having declared the sudder ameen's decree to be a 
dead letter, the reversal cannot be held to affect the question then 
at issue between the parties, or to prevent the plaintiff from again 
urging hit daira." 

Mb. H. T. Raikes. — " I agree with Mr. Dunbar in the view 
taken by him of the judge's decision of the 17th November 1846, 
but I would at once remand this case for trial on its merits by the 
judge instead of referring the point for special decision." 

Judgment. 

After referring to the judge's decision of 17th November 1846, 
we find that the judge so far entered into the merits of the case that 
he declared, on a consideration of the record, that the sudder ameen's 
decision had been based upon most insufficient grounds, but at the 
same time he ruled that the lower court was quite incompetent to 
receive the documents on which its decision was based, in conse- 
quence of a default committed by the plaintiffs, which rendered 
them liable to have the suit struck off. He therefore treated the 
sudder ameen's decree as a " dead letfa?' and reversed it A suit , 
thus disposed of by the judge, cannot, in our opinion, be fairly con- 
sidered to have been dismissed on its merits, and the present action 
should therefore be permitted to proceed* We reverse the decision 
of the judge and remand the case to be tried on its merits. 
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The 27th Decembeb 1854. 
Present : 

ABER. DICK, Esq., 

H. T.R AIRES, Esq., V Judges. 

B. J, €OLVIN, Esq., 

CJlse No. 234 of 1854. 



Ik* \* 



Special Appeal from the decision of Mr. S. Bowring, OffitMy 
Judge of Chittagong, dated 22nd November 1852, reversing tkt 
of Mouhee Ameerooddeeii Mahomed, Sudder Ameen of that duritf, 
dated 9th June 1852. 

MAHOMED BAKUR CHOWDREE, AirtrEfc his death 
MUSST. ULLANA BEBEE, (Plaintiff,) Appellant, 

versus 
DATARAM, (Defendant,) Respondent. 

Vakeel of Appellant — Mr. E. Cokbrooke. 
Vakeel of Respondent — Mouhee Ahmed Alee. 

See preoed- This case was admitted tQ special appeal on the l$Hh Miy 1852, 
fog cue. under the following certificate recorded by Messrs. J. Dunbar isl 

H. T. Raikes:— 

" The application of the petitioner in No. 233, on precisely Ae 
same grounds as those set forth in his petition, having been admit- 
ted this day, this application is also admitted to try whether, under 
the circumstances detailed, the decree of the officiating judge of tie 
19th November 1852, in this case should not be set aside." * 

Judgment. 

This case is remanded, for the reasons set forth in case No. 233 d 
1853. 
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The 27th December 1854. 
Present: 



ABER. DICK, Esq., } 

H. T. RAIKES, Esq., ^Judges. 

B. J. COLVIN, Esq., j 

Case No. 531 or 1852. 



reversed. 



Regular Appeal from the decision of Mr. W. Tayler, Judge of Zittah 
Shahabad, dated 27th Avgust 1852, 

TEEKA SINGH, (one op the Defendants,) Appellant, 

versus 

PHOOLCHAND, guardian op GOPEE RAOT, 
(Plaintiff,) Respondent. 

Vakeel of Appellant — Moonshee Abbas Alee Khan. 
Vakeel of Respondent — Mr. J. Q. Waller. 

Suit for recovery of the sum advanced for a farm, laid at The dee & 0Q 
rupees 492-6-11. which the 

The particulars of this case will be found at page 190 of the Srou£ht7held 
Shahabad zillah decisions for August 1852. to be not 

The following were the issues proposed in appeal: jrenulnefand 

t t t i/» j* a ii decision of the 

Issues on behalf of Appellants. lower court 

First — Whether, with reference to the conditions contained in 
the deed, plaintiff's claim for the ready money is just and proper? 

Secondly. — Whether this suit is not barred by limitation pleaded 
by the appellant and other defendants ? 

Thirdly.— Whether the deed (of 15th March 1831) which is 
relative to the sum advanced, and on which this claim is founded, 
is proved , and whether the property leased, was or was not held 
by the plaintiff and his father up to the year 1252 Fuslee ? 

Fourthly. — Whether I, the appellant, who am purchaser of the 
leased property at a public sale, can be responsible for the amount 
advanced, or Urjoon Singh, heir of Sheodyal Singh, who was the 
lessor and receiver of the advance ? 

Fifthly. — Whether, with reference to the papers on the record, 
the lower court's decree in favor of the plaintiff, is just and right? 

On first taking up this appeal, the appellant's pleader objected to 
the deed of zur-peshgee being insufficiently stamped. 

Mr. J. G. Waller for respondent, objected that under Act IX. 
of 1854, such an objection could not be heard in appeal. The 
appellant's pleader then withdrew his objection. 
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The Court considered that the third issue should next be argued, 
as the question turned upon proof of the plaintiff's deed and kis 
possession under it. 

Judgment. 

Messrs. H. T. Raikes and B. J. Colvin. — The Court find 
that, as stated by the zillah judge, the deed was neither registered 
nor sealed by the eazee. It was first produced in 1844 in the 
court of the principal sudder ameen, but no inquiry was then 
made into its authenticity. Three witnesses to its execution were 
examined in this suit, two of whom by their own account must 
have been 17 and 19 years' old at its alleged date, one 17 years' old 
being the writer. 

It is highly improbable that youths of such an ago would have 
been asked to take a part in the transaction. 

The Court, therefore, looking to all the circumstances, viz.> the 
non-registry of the deed and the questionable evidence in attestor 
tion of it, do not consider it to be sufficiently proved to be a genuine 
document Nor do they consider plaintiff's possession up to 1252 
F., to be established. 

The proof of this only consists in the evidence of three witnesses 
to the deed, and three others, who speak of plaintiff's collecting 
rents from the ryots of the land, but these ryots have not been cited 
as witnesses, nor any kubooleuts on their part, or other papers filed. 
The Court, therefore, do not attach weight to the evidence of these 
witnesses for the plaintiff. They accordingly, in reversal of the 
judge's decision, dismiss the plaintiff's suit, and charge him with 
costs in both courts. 

Mb. A. Dick. — The preliminary objection of Abbas Alee, ap- 
pellant's pleader, to the validity of the deed, and to its being filed 
on account of the stamp on it being under value, I hold to be good. 

The deed in question is a lease of the description mentioned in 
Article 30, Schedule A., Regulation X. of 1829, and therefore 
should have had on it a stamp of value rupees 4, as a conveyance, 
and 12 annas as a lease. It has however a stamp of only rupees 2 
originally, and an additional stamp fixed on it of 12 annas, after 
a lapse of 18 or 19 years, the date of the deed being 1831 A. D., 
and the additional stamp affixed in 1849 or 1850 A. D. The pro- 
per stamp for the deea is rupees 4-12. The deed consequently 
cannot "be pleaded, given, or admitted in evidence, or otherwise 
received or tiled in any court of judicature in the presidency of Fort 
William," Clause 1, Section III., Regulation X. of 1829. 

Mr. Waller for respondent, objected to the plea being heard, 
as it had not been urged in the lower court, and was a mere tech- 
nical defect, and therefore ought to be rejected under Act IX. of 1854. 
The defect, however, is not only productive of injury to the defen- 
dant, but affects the very foundation of the suit ; Act IX. consequent- 
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ly is inapplicable to the case. And as the law, Clause 1, Section 
IIL, Regulation X. of 1829, is peremptory, the Court are bound, in 
my opinion, to take up the defect of themselves, whether pleaded or 
not, or waived. I would reject the deed as inadmissible, notwithstand- 
ing it has received an additional stamp from the stamp office and not- 
withstanding the Construction No. 1331, which was passed without / 
any case being in Court, in which a formal interpretation of the law 
was given after hearing the pleaders. Regulation X., Sections XIV. 
and XV. invest the revenue authorities with discretionary power 
to affix an additional stamp, under certain circumstances, and to fix 
the penalty due, and their decision on those points is final. Section 
III. of the same Regulation peremptorily declares that no deed on 
insufficient stamp shall be filed in any court of judicature, and does 
not restrict the courts to the opinion of the revenue authorities as 
to the sufficiency of the stamp in any instance before them. 

My colleagues having over-ruled me, and determined to enter 
upon the truth of the document, I concur with them in considering 
it not proved. 
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Tab 6th December 1854. 

Present; 

ABER. DICK, Esq., 

II. T. RAIKES, Esq., VJudges. 

B. " ------ - 



J. COLVIN, Esq. ; 
Case No. 136 of 1853. 



q., >. 



Petition of Special Appeal from the decision of Mr. Alexander 
Forbes, Judge of Chittagong, dated 29th November 1853, affirming 
tliat of Moulvee Ameerooddeen, Sudder Ameen of that district, 
dated 3rd Mag 1853. 

GUNGADASS SEIN, (Defendant,) Petitionee, 

versus 

SHIBDASS SEIN, (Plaintiff,) Opposite Party. 

Vakeel of Petitioner — Baboo Kishen Kishore Ghose. 

Vakeel of the Opposite Party — Baboo Kishen Suhha Mookerjea. 

This case was referred to the full bench on the 4th November 
1854, with the following opinion recorded by Messrs. H. T. Ilaikes 
and J. H. Patton. 

" The following point presented itself to us to-day, at the hearing 
of a petition of special appeal, which was reported to be liable to be 
struck off on default, as no vakalutnama had been filed by the 
petitioner within six weeks from the receipt of the application in 
the Sudder Court 

" The pleader, however, requested to be heard, alleging that in his 
opinion his client was not, under the circumstances, liable to the 
penalty of default, as he had committed no laches under the provi- 
sions of Act. XVI. of 1853. 

" He states that the application reached the Sudder on the 28th of 
February 1854. On the 13th March the notices prescribed by 
Section VII. of the Act, were dispatched to the mofussil courts, and 
the notice itself sets forth that the hearing of the petition was fixed 
at six weeks from the date of dispatch, that is to say, the hearing 
could not take place till the 24th of April following. 

" On the 17th of April his client's vakalutnama was filed, but was 
returned to be rectified in consequence of some informality, and 
again submitted on the 4th of May. 

" The pleader argues that as the hearing of the petition was barred 
by the Act quoted, till the 24th of April, and his vakalutnama was 
filed on the 17 th, he had committed no default, as even an earlier 
filing of the document would not have expedited the hearing of the 
petition in any way, and the returning of the paper for correction 
does not deprive* him of the benefit derived from the fact of his 



A special 
appellant will 
incur default 
if he fails to 
file a vakalut- 
nama within 
six weeks from 
the date of 
despatch of the 
abstract lists to 
the zillah, or to 
appear person- 
ally in court 
when his peti- 
tion is heard. 
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having filed a vakalutnama in time, though returned on account of 
some technical error. 

" As we consider the argument advanced to have much reason in 
it, with reference to the intent and meaning of the Act (XVI. of 
1853), though opposed to what has hitherto been the practice of the 
Sudder regarding a default of this nature, we wish the point to be 
authoritatively decided, and refer the case to the full bench to con- 
sider and determine as to the propriety of changing the practice now 
in force, and allowing the period for filing vaKalutnamas to extend 
to such time as the notice intimates for the hearing of the petition 
of special appeal. * 

Judgment. 

Messes. A. Dick and H. T. Raikes. — We are of opinion that 
as the special appeal Act in Clause I, Section VIL has restricted the 
Court from even hearing a special appeal petition till the lapse of 
six weeks, from the date of despatch to the zillahs of the list pre- 
pared weekly, in which the dates are set forth for bringing the 
petitions to a hearing, there is no necessity for the special appellant 
to appear himself or to appoint a pleader earlier than the day so 
fixed. His appearance before that day would be utterly useless, 
and he cannot therefore be considered to have neglected proceeding 
in his suit, and have incurred the penalty of default. If he appear 
in person, or by pleader, on the day fixed for the hearing of his 
petition, it is sufficient He must, however, file his vakalutnama 
within the six weeks, or be himself in attendance when the petition 
is heard, on pain of default and having his petition struck off the 
file. 

Mb. B. J. Colvin. — T think that the appellant has incurred tie 
penalty of default, as he should have appeared within six weeks 
from the date of the petition reaching the Court, which was the 2nd 
February 1854. This is imperative in my opinion by Act XXIX. 
of 1841. What the Court had to do under Clause 1, Section VIL, 
Act XVI. of 1853, did not absolve him from his duty. 
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The 9th December 1854. 

Present. 

ABER. DICK, Esq., 1 7 , 

Sir R. BARLOW, Bart.,/ Jw ^ 

J. H. PATTON, Esq., Officiating Judge. 

Case No. 147 op 1852. 



Petition for review of decision of Mr. A. J. M. Milk in the Miscel- 
laneous Department, on the 18th December 1852, rejecting the 
Petition of Summary Appeal No. 674 of 1852, from the orders of Mr. 
Francis Lowth, Judge of Zillah Purnea, dated 24th June 1852. 

BABOO PERTAB SINGH DOOKHUR, Petitioner, 

versus 

BABOO GUNGAPERSAUD and others, Opposite Party. 

Vakeels of Petitioner — Mr. J. G. Waller, Baboos Ramapersaud 
Roy and Bungseebuddun Mitter. 

Vakeel of one of the opposite party, Gungapersaud — Moonsliee 
Ameer Alee. 

Vakeel of one of the opposite party, Doorgapersaud — Muulvee 
Lootfr Ruhman. 

Sir R. Barlow. — This Court's order of 24th June 1851, was Application 
carried out, and petitioner got possession of his purchase under the fj* revi ™ of 
circumstances directed by that order, which allowed him to proffer jected, the* 6 " 
his decree as purchase-money. °*£er of toe 

A secohd property of Beejvegobind was sold. Petitioner again being depen.- 
applied to have the amount of his decree carried to his credit as <Jent on a con- 
purchase-money, when respondent objected and claimed as decreedar the applicant 
rateably. Petitioner assented to deposit cash in satisfaction of pur- ha(1 tneu ™~ 
chase if required by the judge, and did so, but the judge interfered cepted# 
with the first purchase, and required cash for that also, though the 
whole transaction was completed, as shown above. The petitioner 
appealed against the judge's order as to the requisition of cash, Mr. 
Mills confirmed the judge's order with reference to the ikrar of the 
petitioner. (See copy annexed,)* Without advertence to the 
completion of the order of 24th June 1851, a review of this last is 
asked for ; I admit it, and send the papers on for another voice. 

Mr. Mill's order, dated 18th Deci mber 1852. 

* Explanation called for from the judpe, as to whether the petitioner was permit- 
ted to give his receipt for the amount of his claim, in payment of so much of the 
purchase-money. 
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Mr. A. Dick. — The order of this Court by Sir R. Barlow, was, 
as I understand it, that the judge accept the receipt of the purchaser 
decree-holder, as directed in Circular Order 1 8th January 1848; 
that is, without injury to other bond fide decree-holders. Gunga- 
persad and others petitioned to have cash deposited to the 
amount of their claims, and an order was passed that their 
prayer should be considered when the purchaser filed his 
receipt The receipt was filed, and their prayer lost sight o£ 
When the second sale took place and Pertab Singh again became 
purchaser, and presented his receipt in lieu of cash, the judge, Mr. 
Lowth, did not accept it, till the pleader of Pertab Singh, the pur- 
chaser, agreed to pay in cash whatever the Court might adjudge to 
the other claimants, decree-holders, and after investigation, the judge 
declared what sum should be paid in, as due to the different claim- 
ants. It was paid in with a protest, and the judge's order appealed 
from in vain. It was confirmed by Mr Mills. 

It is now contended, that the order of the Court of 24th June 
1851, was final. No doubt it was, and Mr. Lowth caused it to be 
fully carried out Mr. Pringle having over-looked by inadvertence 
the claims of the other decree-holders, regarding whose right there 
could be no doubt, for they had first caused the property sold to be 
attached; secondly, it is contended that Mr. Lowth could not legally 
interfere with the first sale proceeds, after the receipt had been file! 
It is true he could not, without a petition for review, but he could 
refuse to accept the receipt for the second sale, and would evidently 
have done so, had not the purchaser's pleader agreed to pay cash to 
whatever amount might be adjudged due to the other claimants; 
thirdly, it has been objected that the pleader agreed to pay cash on 
account of the second sale only. 

It is to be regretted that the agreement of the pleader was not 
reduced to writing. It is however, plain, that the judge understood 
it to include both sales, from the order he passed. I do not there- 
fore see any reason to grant a review, justice has been done, ami 
nothing illegal. 

Mr. J. H. Patton. — These papers have come before me for an 
opinion, in consequence of a difference between Sir R. Barlow and 
Mr. Dick, as to the propriety of granting a review of the judgment 
passed in the matter by Mr. Mills, on the 18th December 1852. 

Mr. Mills held that the zillah judge was right in requiring 
a cash deposit equivalent to the claims of the other judgment 

Under the agreement of the pleader of the petitioner, the money was paid in by fa 
petitioner, and no objection can now be taken against its being demanded from him- 
On the second point I am of opinion, the judge was right in disallowing the priority 
of claim in regard to the mortgage, nor is there any reason to think that the judg- 
ments obtained by other decreedars, were passed other than on bona fide ««& 
The decreedars took out attachment before sale, and are therefore entitled to » 
rateable distribution of assets. 
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creditors from the decree-holder who purchased at the sale, on the 
grounds that the pleader of the latter consented to make it and the 
former were legally and formally entitled to a rateable distribution 
of the assets. 

Sir R. Barlow ruled that this Court, by their order of 24th 
June 1851, allowed the sale purchaser in question to file his decree 
in lieu of purchase-money, that he got possession under the cir- 
cumstances directed in that order, and that such order being 
complete and final, was not subject to interference by the zillah 
judge. On these grounds he would grant a review of the judgment, 
which yirtually sanctioned that interference* 

Mr. A. Dick is opposed to the review He contends that the 
zillah judge's act has compromised no law, while it has signally 
wrought justice between man and man. He interprets the Court's 
order of 24th June 1851, authorising the decree-holder to file his 
receipt as the purchase-money, subject in all respects to the provi- 
sions of existing enactments relative to sales in execution of decrees, 
and holds that the permission was never intended to prejudice the 
rights of other bond-fide judgment creditors. 

I coincide with Mr. Dick, in the view he has taken of the equity 
of the case. There are three decree-holders entitled to a rateable 
share of the assets. One of them purchases the property sold in 
execution and is permitted to file his decree as purchase-money. 
A second sale takes place, and he prays for a similar indulgence, 
but his co-decree-holders protest against an assent to his solicitation 
until he shall have made a money deposit equivalent to the amount 
of their admitted claims. 

The objection is held valid by the zillah judge on the broad 
principles of justice and equity. He demands the required deposit, 
or perhaps withholds compliance with the indulgence craved until 
the deposit is made. The judge's alternative is accepted, the money 
is lodged, the respective claims are adjusted and justice is satisfied. 
It is contended that the Court's order was definite and final. I 
admit that it was, but I am bound to assume at the same time, 
that it was legal and equitable, and on no account intended to pro- 
tect some rights to the exclusion of others equally valid and well- 
founded. The judge appears to have regarded it in that light, and 
in dealing with the ease has preserved unimpaired all its essential 
attributes. Entertaining these views, I am of opinion that the 
application for the review should be rejected. 
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The 21st December 1854 
Peesent: 

ABER. DICK, Esq., 
Sib R. BARLOW, Babt., \ Judaei 
H. T. RAIKES, Esq., >«*«9«- 
B. J. CX)LVIN, Esq., 
, H. PATTON, Esq., Officiating Judge. 
Case No. 59 of 1854. 



I 



Application for review of Judgment of the Sudder Devocamy Adawk, 
dated 4*A February 1851, in case No. 83 of 1849. 

MTJSST. LANOONNISSA and othebs, (Respondents,) 

Petitionees, 

versus 

HOSSEINOODDEEN CHOWDREE, (Appellant,) 

Opposite Party. 

Vakeels of the Petitioners — Baboos Ramapersaud Roy, Kishm 

Kuhore Ghose and Mr. J. G. Waller. 

Vakeels of the Opposite Party — Mr. R. Norris and Baboo 

Sumbhoonanth Pundit 

Where a This case was referred to the whole Court by Mr. A. Dick, on 

document has the 12th September 1854, with the following opinion: 

dStaidta^S " l refer this case for decision t0 the ful1 bench of the wllole 0°^* 
liable to stamp, there is a judgment of a full bench of this Court, 4th February 1851, 
tea^to ( the pe " declaring ^xti a document, a kabinnama 9 should have been writto 
revenue autho- on stamped paper, and on that ground, dismissed the suit Suite- 
rities to dis- nuently the plaintiff who had sued on the habinnama, dated 44 
Son, BU but a Foos 1220 B. J&, or 17th December 1813, applied at the collafc- 
where the ra t e to have the proper stamp affixed to the said deed. The colfe* 
ririfeT U pro!i °" * or > on the strength of an opinion of the superintendent of stamps 
nounceadocu. i n a letter, dated 9th April 1853, ruled 5th October 1853, that do 
IsTroNighUnto stamp was required under the stamp law in force when the Mat 
any court, to nama was written. The (plaintiff) respondent, in consequence, not 
ed^to^St petitions for a review of judgment, on the plea that under the ru% 
liable to stamp, m Construction No. 1331, the ruling of the revenue authoritfat B 
w^u'be^ftcoept- paramount and the decision of this Court must be reversed, 
ed as valid by " The point then for the full Court to settle is, whether the judg- 
the Courts. mont f this Court passed by their iudges, or the opinion of the 
superintendent of stamps is to prevail? 

" As it is the opinion of my colleagues, that I ought first to admit 
the review, I admit this review prayed for, because the opinion of 
the revenue authority is by the Construction No. 1331, contrary 
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to the judgment of the Ck>nrt, in the case in question; and I refer 
it for decision to the whole Court of five judges, to settle whether 
the Construction No. 1331, be good law ; and that accordingly the 
judgment of the Sudder Court of three judges, dated 4th February 
1851, be reversed. " 

Opinion of the whole Court. 

Mr. A. Dick. — First. — In considering this case most carefully, I 
am of opinion that the petitioner acted perfectly right in praying for 
a review, as he came with an evidence altogether new, and which 
he did not and could not have possessed when his cause was 
decided. 

Secondly. — I am further of opinion, that if the Construction 
No. 1331 be good law, and the opinion of the revenue authorities be 
paramount, as to whether a document requires a stamp or not, 
and also as to the value of the stamp to be affixed to it, the de- 
cision of this Court of 4th February 1851, should be reversed, and 
the document rejected by the Court, viz., the kabinnama of 4th 
Poos 1220 B. M. y or 17th December 1813, being admitted as legal 
evidence, the canse be decided on its merits. I observe that when 
the collector declared that the habinnatna required no stamp, he 
had the fact stated to him, that the Sudder Court had rejected it 
for want of a stamp ; and that the collector acted on the decision 
of his superiors on a document of, in his opinion, an exactly similar 
nature in another case. 

It has been argued by Mr. Waller, at great length and with abi- 
lity, for the petitioner (respondent,) plaintiff, that the Construction is 
founded on law, and is in itself iust, equitable and beneficial, and has 
been upheld by decisions of this Court since it was promulgated, and 
a decision in accordance with it passed in 1835, 19th February, page 
21, Vol. VI., Sudder Dewanny Reports. The law on which Mr. 
Waller mainly rested was Sections V., XIV. and XV., 
Regulation X. of 1829, which declare that the revenue authorities 
shall have the whole control of the revenue derived from stamps, 
and especially, that they are to decide what penalty shall be levied 
on documents requiring to be stamped, and consequently must 
first decide whether the document requires any stamp, and of what 
value, and that their decision is final. 

Under the above law, no doubt, the revenue authorities are in- 
vested with the power of deciding on the penalty to be paid before 
a document shall be stamped, and also to decide whether it shall 
be stamped, or not, with reference to the period in which it is pre- 
sented for a stamp to be affixed to it, and after due consideration of 
the reasons set forth, why it was not written on the proper stamp, 
I can find not a word, which authorizes them to decide whether a 
document required a stamp, or not, from its nature, when first 
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written, according to the law then in force. As I read the prece- 
dent cited, decision of the S udder, 19 th February 1835, it ruled 
merely that the revenue authorities had a discretionary power to 
decide whether they would affix a stamp or not, with reference to 
the date and manner in which a document was presented for a 
stamp, not that they could decide, and finally and judicially, so 
that no court of law could call their decision in question ; — whether 
a document with reference to its nature, required a stamp, or not 

With respect to the other decisions cited of 31st January, 1852, 
and 30th January 1854. They both decided with deference to. tie 
Construction, as it was in full force: that of 1854, most certain^; 
for it expressly stated it, and the decision founded on it, shoddk 
followed until reversed by a superior authority, alluding to a deri- 
sion passed by a bench of five judges, to which it has been the prac- 
tice to refer points of law decided by one, two or three ^oiges, 
when a doubt arises of the correctness of such decisions. 

The point involved in the question before ns, is simply and real- 
ly, whether in the Construction of a law, the decision of the revenue 
authorities, (which cannot be considered in the light of a judicial 
judgment, since it is given on no legal argument of counsel or 
agent,) shall be of such force as to render null and void the judg- 
ment of a full bench of the highest judicial court in tjie coufctrj, 
passed in an appeal, after hearing of counsel, and referring care- 
fully to the whole body of the law. This, the case before us^ does, 
in my opinion, clearly demonstrate, and I think nothing more i fere- 
quired to prove that the Construction is not founded. on Jaw* 1 wouli 
cancel the Construction and uphold the judgment of this Court 

Sir R. Barlow. — In my view of this case, tbe review naiig 
been admitted by Mr. Dick on the grounds recorded, this <\ij*J 
him, the Court's judgment of the 4th February 1851, mutt to 
upheld and the appeal against it rejected. 

It is necessary tnat I should in tbe first place refer to my opinion, 

See the case, Sudder Dewanny Adawlut, Raja as to the authority of to 

Byjnata Naram Singh, Appellant, revenue collector M f e 

versus matter of deterinfning 

Mr. Waher Ltfcdale, Respondent whether a stamp is, or is 

Page 100, dated 2ard February 1894. n t requisite 6n &&& 

" ThiB action is* as the plaint dearly sets forth, brought before hilfl 1 *** 
for two out of throe instalments due, on what the _ fa *L ^l w WrW' rfr«wtfW* 
plaintiff himself calls a chit lee- hist -hundee. It is stamped, When (OTTO 
an agreement to pay rupees 2,000 per annum. On plain paper.' *» , 
on fixed dates, or at least it is a memorandum of ease quoted; I fa'v re " 
an agreement and evidence of an obligation ^-j Jf *lt/> /»*ntin<fo ef W 
upontne defendant to pay the above sum?, and ?°™ ed ™ IP'^JLI 
should be charged with stamp under Article 1, judgment, I have eccwu- 
Schedule A, Regulation X. of 1829; not being frilly, in a marginal W»?> 
stamped at all, the document cannot be received -;°*L « **** *f thai '<fe<3* 
under Section HI. of that law, which enacts, S? ven a X™™* J 

that no deed, instrument, or writing, shall be Slon, as showing -wm* 
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received or filed unlesf stamped with proper 
stamp, and therefore there is no foundation for 
the claim on the record as it stands. For to dis- 
pense with a stamp altogether in opposition to a 
law, which declares that all exhibits must bear 
some stamp, is a stretch of authority on the part 
ef the collector, not only inconsistent, but entire- 
ly at variance with the provision, that a proper 
stamp must be affixed. It has been argued, for 
the respondent, that the decision of the Court 
of the 31st January 1852, has settled, that where 
the revenue authorities djeelare a deed to be 
suflicieutlv stamped, it must be received by the 
courts. No doubt the revenue authorities can 
exercise jurisdiction on the subject of the suffici- 
ency of a stamp; they have the power of deter- 
mining the amount to be fixed on a deed as in the 
case quoted, and the deed thus bearing a stamp 
is admissible on the amount so fixed. 

"But the question before us, raises another 
point. Under Section ILL, Regulation X. of 
18 29, no document without a stamp, can be re- 
ceived m the courts, this ruling* has been repeat- 
edly held, is still in force, and the above decision 
does not rule otherwise. Can the dictum of a 
collector, as in this case, be allowed to over-rule 
both law and precedents established by the high- 
est court in the country? Are they to be 
bound, when administering and construing the 
law, to adopt a construction, which that Court 
has over and over again ignored by their decisions 
and practice? I think not. 

'* The nature of the deed is, in my opinion, at 
least a memorandum of an agreement to pay money, 
and therefore requires a stamp. It was treated 
by the parties themselves as an agreement The 
courts below treated it as such, but took no ob- 
jection to the plaint on account of its not being 
stamped, upon the strength of the Construction 
No. 1931) which is at variance with paragraph 5 
of the Circular Order, 7 th January 1842. The 
Construction, I remark, was passed by the judges 
at the English sittings, without any argument 
before the Court or judicial decision thereon, 
merely on a letter of reference from the judge of 
Dacca, and can therefore be of no foroe." 



ihe reasons upon which I 
rest my opinion in this 
case. 

I must again ask can 
the dictum of the collector 
be allowed to over-rule 
both law and precedent at 
established by this Court? 
Are the courts to ' be 
bound when administering 
and construing the law t* 
adopt the opinion of the 
collector* which this Court 
has over and over again 
ignored by tlteir decisions 
and practice ? I repeat, I 
think not. This Court 
must carry out the law 
laid down for their guid- 
ance, Article 1, Schedule 
A., Regulation X* of 
1829, by which a stamp, 
i e m , some stamp on certain 
exhibits therein specified 
and enumerated, is neces- 
sary. A point of law is to 
be decided in the case now 
before the Court; any 
dictum of the collector, 
under such circumstances, 
can be of no force what- 
ever. The Court's Con- 
struction No. 1331 was 
not given on argument 
held, as I have already 



as I 

shown in the case quoted 
above. The judgment of 4th February 1851, under consideration, 
distinctly ruled in rem, that the document, the habinnama, ought to 
have been stamped under the positive requirements of Section HI., 
Regulation X. of 1829. 

I know of no law which has given the collector, or the Board 
power by a mere expression of their opinion to issue an order which 
shall be binding upon the courts. Nothing less than a legislative 
enactment of the Government can guide their judgments. The 
Construction of the law is entrusted to this Court by Section III., 
Regulation X. of 1796, and has the force of law, when passed upon 
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argument on hearing of a case before it The riature of the exhibit 
is to be first declared, this is surely a judicial question, which can 
be determined by no other authority than the civil court If bww- 
ever the document may be taken out of Court and offered to the 
collector, who is then necessarily called upon to say what is its 
nature (that being the point upon which rests the necessity or 
otherwise of a stamp,) he will, without hearing of counsel or argu- 
ment, settle a matter pending elsewhere in a court of justice. 
Moreover thfs would be a very inconvenient practice and give rise to 
much confusion, if each collector were authorised to decide accord- 
ing to his particular view of the nature of the document laid before 
him and of the law, whether such deed should, or should not, bear 
a stamp. 

A question is now raised as to whether the Construction Ka 
1 SSI is founded on any legal basts, whether it is distinctly supported 
by any law, the nature of the deed having already been deter- 
mined and the necessity of a stamp declared bv the Court The 
exemptions in Regulation X. are acknowledged and acted up to by 
the civil courts, irrespective of any reference to revenue officers. 
The appellant has quoted no law, sanctioning exemption by the 
revenue authorities and empowering him to over-rule the courts. 
A positive and stringent law cannot be set aside, but by one equally 
positive and clear. Why the revenue authorities have been termed 
the sole custodians of the Government rights, in the riiatter of levy- 
ing legal stamps in judicial causes, I am unable to perceive. The law 
courts are vested by express enactment with sttch powers, while 
the revenue officers are empowered by Regulation X. of 182$ to 
enforce its provisions, as to penalties. Section III. of thtft law 
directs that, with certain exceptions specified, a party shall not 
present a deed to the Court without a stamp; that no such deed 
shall be pleaded, given, or admitted in evidence or otherwise received 
or filed in any court, unless it " shall be stamped with the stamp pre' 
scribed for such deed in the said Schedule, which is by the first Ckmse 
deemed and considered to be to all intents and purposes part of the 
Regidation" Clause 2, Section V. states a superintendent of stamps 
shall be appointed, who shall in all matters connected with the 
execution and due enforcement of this Regulation, be subject to the 
orders of a Board or authority appointed for the control and manage- 
ment of this branch of revenue. Section XIV*. allows a party 
to apply for a stamp upon a document or plain paper, or upon 
insufficient stamp, which may be affixed under the circumstances 
recorded in the several clauses of that Section by the revenue 
authority, the amount of penalty being fixed as therein set forth, i 
By Section XV. it is directed that the collector shall fix the penalty 
in the first instance subject to appeal as laid down. But I do not 
find one word throughout the law which confers the power ef total 
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exemption of a party from the operation of the stamp law, upon \he 
revenue authorities, when by Section III. the civil court require a 
stamp. It is to the exercise of this power of total exemption, that I 
do and must object, after deliberate consideration of all that has 
been urged in the course of the argument The dictum laid down 
in Construction No. 1331, is extra-judicial, given not in a case upon 
pleading heard, but in answer to a reference made by a zillah judge 
in a letter requesting instructions for his future guidance. 

Such is my view of the law, Regulation X. of 1829, and the 
Construction No. 1331, denying as 1 have done in this note any 
power of exemption by the revenue authorities^ I would uphold the 
Court's judgment of the 4th February 1851, and dismiss the appeal. 

Mb. H. T. Raikes. — This is a review of judgment passed by 
this Court on the 4th February 1851, in which the presiding iudges 
after argument heard and full consideration of the law bearing on 
the point, decided that a certain kabinnama, on which the suit 
was founded, ought to have been written on stamp paper, and dis- 
missed the plaint in consequence. The holder of the kabinnama 
then applied to the collector of Dacca, to have a proper stamp affix- 
ed to it, and the collector, on the authority of a previous ruling of 
the superintendent of stamps regarding a similar deed, recorded his 
opinion that no stamp was necessary. The holder has now pro- 
cured a review of the Court's judgment on the ground that, as Uon- 
structipn No. 1331 declares the ruling of a collector, on a point 
connected with stamp duty to be sufficient, either that Construction 
should be set aside, or the Court's judgment in the present case 
reversed as erroneous. 

It is not urged that the decision of the Court, now before us, was 
not perfectly legal when given, or that the Court, on the finding 
then come to, should have passed any other order, but it is con- 
tended that as the collector has subsequently declared the deed to 
be exempt from stamp duty, the Court are bound by Construction 
No* 1331, to over-rule their former decision, and conform to the 
opinion of the revenue officer. We are not therefore asked to re-open 
the question under the stamp law, and receive any new light thrown 
on the inapplicability of the legal opinions before us by the views of 
the revenue authorities, but simply to receive their dictum without 
question and cancel the conflicting decision of this Court 

I feel perfectly satisfied that the Construction relied upon, No. 
1331, was never intended to apply to any point of the stamp law 
judicially determined by this Court, not having before it at the time 
any certificate of a collector as to sufficiency of the stamp in dispute. 

The obvious meaning of that Construction was to stop discussion 
as to the validity of a deed so protected, and to enforce on the courts 
the propriety of receiving it without question. But I consider there 
is great difference between preventing the consideration of such a 
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question at the earliest stage, and with sufficient data in the certifi- 
cate for so doing, and overriding a judgment of the Court passed 
after a foil and deliberate consideration of the law and of the argu- 
ment on both sides, amd I maintain that neither the practice of this 
Court, nor the precedents under the Construction give color to such 
an interpretation of its meaning. I am therefore of opinion that the 
ruling of Construction No 1331 is not applicable to the circumstances 
of this case, in which no certificate of the collector was before the 
Court, and the Court consequently were bound to talce up and 
decide on the validity of the habinnama under Section III., Regula- 
tion X. of 1829. The after production of the collector's state- 
ment, regarding no stamp being requisite, cannot be held sufficient to 
over-rule the judgment. I would therefore uphold the decision of the 
4th of February 1851, as legal and good. As shown that Construc- 
tion No. 1331, does not apply and considering the ruling of it con- 
venient as far as it goes, I see no necessity to cancel it on any grounds 
now before us* 

Mr. B. J. Colvin. — The Court, on the 4th February 1 8$ 1, dis- 
missed the suit, founded upon this habinnama as then before 
the Court, because it was not fetamped. The party then applied to 
the collector of the district to have the proper stamp affixed, who, 
upon an opinion given by the superintendent of stamps, dated 9th 
April 1853, regarding a habinnama, which is admitted not to be the 
one now in question, said that no stamp was requisite. It does not 
appear that the judgment of this Court, dated 4th February 1851, 
was jever laid before the collector or before his superiors, to r whom 
the applicant for review should have applied to have the document 
stamped upon the strength of the Court's decision, in appeal as it 
were from the collector's order. As he has not done this, he might 
be said not to have taken all the steps in his power to get the stamp 
affixed, and if the argument had not been allowed to go further, the 
petitioner's application might have been rejected. But the question 
has arisen what authority is the proper one to declare what docu- 
ments are to be stamped, or the proper amount of stamps. There 
are precedents,* which have been cited in argument, to show 
that the Sudder Court has accepted the dictum of the revenue au- 
thorities on the point as to the sufficiency of a stamp, but tfere 'is 
the peculiarity in this case, that the document, which was pro- 
nounced upon in it, was first judged of by the Court, and therefore 
the point for consideration is, whether after a deed has been judi- 
cially disallowed by this Court for not being stamped, it is to 1)6 
afterwards received, upon the certificate of the revenue authorities 
that no stamp is necessary. 



* 81st January 1852, 30th January 1854. 
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After attentively hearing the arguments and considering the Jaw, 
Regulation X. of 1829, 1 am of opinion that the applicant has made 
out his right to have his appeal re-tried in this Court on the hdbm* 
nama, which was not taken into consideration before. 

Sections III. and XVIL, Regulation X. of 1829, certainly give 
the courts of judicature power to reject deeds unstamped if required 
by the Regulation to be stamped, or if insufficiently stamped accord- 
ing to it, and hence it may be argued that such power implied 
authority in the courts to pronounce upon what deeds should be 
stamped, or where it is acknowledged that they should be stamped, 
upon the proper amount of duty. But this authority is by Section 
IIL reserved not only to courts of judicature but to "other pub- 
lic offices," therefore it follows that the courts of judicature have 
no more authority in the matter than such " other public offices ;" 
and it could never be contended that a public office would refuse 
a certificate of the revenue authorities, as to no stamp being 
required, or to any, particular stamp being sufficient. For tins 
reason 1 think that a court of judicature having exercised the 
power vested in it by Section III., should, upon the certificate of the 
revenue authorities, revise its order and accept what they declare 
to be sufficient. I admit that in Section XVIL the words " other 
public offices" do not occur, but that Section refers to duties on 
law papers, viz., petitions of plaint, pleadings, and the like, which 
can only be filed in courts of judicature. Further, the execution 
and due enforcement of Regulation X. of 1829, is vested in the 
revenue authorities by Clause 2 of Section V. and the power of 
levying penalties for breach of the Regulation is also vested in 
them. Such penalties to be levied according to a scale fixed with 
reference to what would have been the proper stamp. Here the 
power of deciding the proper stamp is necessarily vested in them, 
and it would be surely inconsistent to say that if, after application 
to them, the revenue authorities had declared no stamp necessary 
on what was the sufficient stamp on a certain deed, the courts of 
judicature might nevertheless reject it under Section III., Regu- 
lation X. of 1829. 

Mb. J* H. Patton. — The judgment of the Court, for which this 
review is asked, made an order of nonsuit against parties suing on 
a kabznnama, or marriage settlement, drawn up on plain or unstamp- 
ed paper, on the ground that the deed being a conveyance of pro- 
perty required a stamp. 

The prayer for review is based on the ground that the document 
is a good and valid deed, and ought to have been received in evi- 
dence in the cause then tried by the Court, as the revenue authori- 
ties, whose dictum is paramount on all points arising out of the 
stamp law, have, since the Court's decision, declared it exempt from 
the operations of Regulation X. of 1829* 
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I confess I am not inclined to adopt this reasoning as an argu- 
ment in favor of the review. The judgment of the Court is in 
strict accordance with the law. It rules that an instrument 
alienating property by gift, settlement, and the like, must bear a 
stamp and cannot be admitted as a legal exhibit without the pay- 
ment of such duty. It is moreover a formal decision, solemnly 
pronounced after a careful consideration of the facts and a hearing 
of the arguments of the pleaders on both sides, and it governs a 
point coming strictly within the scope of the Court's legitimate 
jurisdiction. 

The collector's opinion, founded on analogy, is at best very ques- 
tionable authority in this case, and was not, and could not haw 
been, before the Court at the time of adjudication, for the simple 
reason that it had not then been pronounced. To allow that 
opinion therefore to exercise a retrospective influence, in a judicial 
matter formally adjudicated, would militate alike against the 
principles of law and rules of practice, to permit that retrospective 
influence to over-rule the fiat of this Court, would be a monstrous 
perversion of the order of official supremacy. 

It is contended, on behalf of the applicants for the review, that 
the Court has on former occasions respected the dictum of the 
revenue authorities on the point in question, and the provisions of 
Construction No. 1331, are quoted as the means through which they 
have done so. I have not the least doubt that the provisions of 
that enactment have often been respected by the Court They are 
explicit, salutary, remedial : and questions must arise, in the course 
of the adjustment of judicial controversies, which would at once be 
set at rest by an application of the principle they maintain. While 
therefore I would preserve inviolate the requirements of Construc- 
tion No. 1331, 1 cannot admit that they have any force in the 
instance under consideration. They were pleaded too late, and so 
much out of time that to render them operative, would involve a 
total subversion of the order of judicial rule and practice, and a 
compromise of the authority of the highest tribunal of the land. 

Entertaining these views, I declare the judgment of the Court 
of 4th February 1851, to be a just and legal ruling, and would 
maintain it in all its force. I do this the more unhesitatingly, 
because the party cast, is in no way deprived of his remedy of 
bringing a fresh action. The order of nonsuit enables him to do 
so per 8e, and the reversal of the collector's irregular order, the 
almost certain result of an appeal to superior authority, or, failing 
that, the sanction, under Construction No. 1331, facilitate the 
ability. 

Judgment. 

Review dismissed and the decision of the Sudder Court upheld; 
costs chargeable to petitioner, respondent 
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